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OF 
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NORTH  ONTARIO. 


PROVINCIAL  ELECTION. 


Befoee  Mr.  Justice  Buiiton  and  Mr.  Justice  Osler. 

UxBRiDGE,  January  3,  4,  6,  29,  and  30,  1884. 

Thomas  Treleaven,  Petitioner,  v.  Isaac  James  Gould, 
Respondent. 

Pleading— Bribery — Treating — Agency — Promises — Valtiahle  present — 
Association  meeting — P.  S.  0.  ch.  10,  sec  159. 

An  allegation  in  the  petition  "that  the  respondent  was  by  himself,  &c., 
guilty  of  corrupt  practices,  as  defined  by  the  Controverted  Elections 
Act  of  Ontario,"  sufficiently  charges  the  commission  of  corrupt  practices 
under  sees.  152  and  153  of  "The  Election  Act,"  R.  S.  0.  ch.  10. 

The  respondent,  during  his  canvass  and  on  the  same  evening  that  a  public 
meeting  was  held  for  the  purpose  of  promoting  the  election,  treated  a 
number  of  persons,  many  of  whom  were  voters,  collected  in  a  bar- 
room. It  was  shewn  that  it  was  not  the  respondent's  general  habit  to 
treat,  that  all  present  were  invited  to  drink,  and  that  he  had  not 
treated  more  than  twice  or  perhaps  three  times  during  the  canvass. 

Held,  not  a  corrupt  practice,  and  that  in  view  of  the  ordinary  custom  of 
treating  in  the  country,  it  might  be  regarded  more  as  an  expression  of 
good  feeling  to  those  who  were  supporting  him. 

P.,  an  agent  of  the  respondent,  on  the  morning  of  the  election  called  on 
the  wife  of  one  K.  and  asked  her  to  use  her  influence  with  her  husband 
to  induce  him  to  v^ote  for  the  respondent,  saying,  ' '  I  will  make  it  all 
right."  She  told  her  husband,  who  laughed  and  replied  that  he  inten- 
ded to  vote  for  the  respondent  any  way,  or  that  he  would  do  as  he 
liked,  and  he  did  vote.  After  the  election  the  wife  called  at  P.  's  store 
and  having  reminded  him  of  his  promise,  she  went  into  the  grocery 
department  and  got  goods  to  the  value  of  $4.49.  Subsequently  an  ac- 
count was  rendered  including  this  ^4.49,  and  her  husband  objected  to 
pay  it.  She  then  told  a  clerk  of  P.  's  that  that  part  of  the  account  was 
"  settled  off  election  time,"  and  a  new  account  was  subsequently  ren- 
dered l)y  the  attorney  for  the  estate,  as  P.  had  failed  in  the  meantime, 
with  that  item  omitted. 
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Per  Burton,  J.  A. — The  words  of  the  promise  in  themselves  alone  did 
not  amount  to  "  an  offer  or  promise  of  money  or  other  valuable  consider- 
ation," but  being  followed  after  the  election  by  the  present  of  goods, 
the  gift  was  made  in  pursuance  of  the  promise,  and  therefore  corruptly  ; 
but  that  as  P,  's  agency  had  terminated  with  the  election,  it  was  not 
such  a  corrupt  practice  as  to  affect  the  candidate  unless  done  with  his 
privity  and  assent. 

Per  OsLER,  J.  A.— P.  intended  to  convey  and  did  convey  to  the  wife  the 
idea  that  if  she  procux'ed  or  would  induce  her  husband  to  vote  as  he 
wished,  she  would  receive  something  of  value  ,  the  giving  of  the 
groceries  after  the  election  was  an  act  of  bribery,  and  if  it  stood  alone 
ib  would  have  been  necessary  to  carry  the  evidence  of  agency  further, 
but  following  the  promise  it  showed  what  both  parties  understood,  and 
to  that  extent  the  respondent  was  affected  by  what  was  done  after 
the  election. 

Held,  also,  under  all  the  circumstances,  that  this  being  the  single  corrupt 
act  proved  the  case  was  a  proper  one  for  the  application  of  sec.  159,  though 
the  majority  was  only  twenty,  and  the  election  should  not  be  avoided. 

The  appointment  of  a  voter  as  an  agent  so  as  to  allow  him  to  vote  in  a 
division  other  than  his  own,  and  near  where  he  was  employed,  is  not  a 
corrupt  practice. 

A  payment  of  $10  was  made  to  P.  H.  to  go  some  miles  for  voters,  although 
another  messenger  was  sent  and  paid  by  another  agent  for  the  same 
purpose,  who  failed  to  get  through  on  account  of  the  roads,  and  returned 
the  money. 

Held,  that  there  was  no  reason  to  suppose  that  the  money  was  paid  colour- 
ably. 

S.,  an  agent  of  the  respondent,  with  his  own  conveyance  brought  a  voter 
from  N.  to  his  own  house,  where  he  remained  as  a  guest  until  after 
the  polling  day. 

Held,  not  within  either  sees.  153  or  lo^  of  the  Act. 

An  association  formed  "  for  the  greater  diffusion  of  liberal  principles  and 
the  social  and  intellectual  improvement  of  its  members,"  being  pre- 
vented by  an  accident  from  meeting  at  the  Town  Hall,  held  a  meeting 
in  a  tavern,  and  was  treated  by  the  respondent. 

Held,  not  a  meeting  of  electors  within  sec.  151  of  the  Act. 

On  the  morning  of  the  polling  day,  S.  met  McN.  in  a  hotel,  and  asked 
him  to  vote  for  the  respondent,  to  which  he  agreed,  he  then  took  him 
to  his  (S.'s)  house,  and  afterwards  to  a  tavern  where  he  treated  him, 
and  then  to  the  poll  where  he  voted.  S.  was  a  man  who  always  took 
an  active  part  in  every  election  on  the  Reform  side,  and  .during  this 
election  he  had,  on  one  occasion,  attended  a  meeting  of  the  local  politi- 
cal organization,  or  committee  for  whose  acts  in  the  management  of  the 
election  the  respondent  would  be  answerable,  when  some  election  work 
was  done  ;  but  it  was  not  shewn  that  he  had  canvassed  except  in  this 
particular  case,  or  that  he  was  a  member  of  the  committee,  and  he 
swore  that  he  was  not  asked  to  do  any  work.  On  the  polling  day  he 
he  was  actively  engaged  in  driving  voters  to  the  polls  in  his  own  con 
veyance,  which  he  said  he  did  as  a  mere  volunteer. 

Held,  that  the  treating  was  a  corrupt  act,  but  that  S.'s  agency  was  not 
proved. 

The  suggestion  of  names  and  recommendation  of  Daputy  Returning 
Officers  by  political  associations  commented  on  and  disapproved  of. 
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The  petition  contained  the  usual  charges  of  corrupt 
practices ;  and  there  was  a  cross  petition  filed,  in  which 
Jacob  Shaver  Kimmerly  was  the  petitioner,  but  which 
was  abandoned,  no  evidence  being  taken  in  support  of  it, 
and  was  dismissed,  with  costs. 

McCarthy,  Q.  C,  (with  him  K  F.  Paterson,  Q.  C,  /.  A. 
2IcGillivray,  and  F.  Madill,)  for  the  petitioner. 

Madennan,  Q.  C,  and  Wm.  Johnston  for  the  respondent. 

February  18,  1884.  Burton,  J.  A. — The  particulars 
annexed  to  the  petition  contain  108  charges,  in  addition  to 
some  that  were  allowed  to  be  added  at  the  trial. 

Of  these  108,  31  were  personal  charges  against  the 
respondent,  77  against  agents,  88  were  abandoned  or  dis- 
posed of  at  the  hearing;  leaving  yet  to  be  considered  20, 
of  which  11  are  personal  charges,  and  9  of  corrupt  practices 
by  agents. 

The  first  seven  charges  are  charges  of  corrupt  treating  by 
the  respondent  under  sec.  152,  R  S.  0.  ch.  10.  They  are 
denied  by  the  respondent,  but  it  is  contended  that  the 
weight  of  evidence  is  in  favour  of  the  charges,  and  that  they 
should  be  considered  in  connection  with  charge  20,  a  pay- 
ment to  one  John  Adams  of  a  sum  of  $10,  with  the  intent 
that  it  or  some  part  of  it  should  be  expended  in  treating, 
and  the  fact  of  treating  by  Adams,  which  is  not  disputed. 
Assuming  that  in  the  face  of  the  denial  it  is  proper  to  enter- 
tain the  charges  at  all,  it  was  very  strongly  urged  by  the 
counsel  for  the  petitioner  that  as  it  was  shewn  that  it  was 
not  the  practice  of  the  respondent  to  treat  to  any  great  extent 
on  other  than  election  times,  it  must  be  assumed  that  it  was 
done  with  the  view  to  affect  the  election,  and  to  induce 
voters  to  give  him  their  support  or  to  refrain  from  voting. 

I  must  confess  that  I  do  not  attach  much  weight  to  that 
contention,  even  if  it  had  been  shewn  that  the  respondent 
abstained  from  treating  generally  to  a  much  greater 
extent  than  has  been  shewn  here,  and  that  treating  during 
the  election  had  been  brought  home  to  him  much  more 
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i  clearly  and  extensively  than  has  been  done  during  this- 
trial. 

I  can  understand  that,  as  in  the  cases  referred  to,  the 
treating  might  be  of  that  profuse  and  general  nature  as  to 
render  it  necessary  to  show  that  it  was  the  ordinary  prac- 
tice of  the  party  at  all  times,  and  thereby  to  negative  the 
presumption  which  such  profuse  treating  might  raise, 
that  it  was  done  corruptly  with  a  view  to  influencing 
the  election ;  but  that  is  very  different  from  a  case  in 
which  it  was  shewn  that  the  candidate  was  not  an  habituab 
treater. 

It  might  be  that  the  practice  was  very  distasteful  to 
him,  and  that  his  visits  to  a  bar  room  on  other  occasions 
would  be  confined  to  those  when  he  was  settling  his  hotel 
bill  or  giving  directions  as  to  the  care  of  his  horses,  or 
other  pure  matters  of  business.     It  would  be  strange 
indeed  if,  under  such  circumstances,  he  were  in  cold  blood 
rto  invite  up  to  the  bar  every  man,  stranger  though  he 
/'Jmight  be,  who  happened  then  to  be  in  the  bar  room ;  and 
/  ^et,  when  going  into  a  bar  room  pending  an  election, 
^   receiving  the  welcome  of  his  friends,  and  amid  the  general 
.    excitement  incident  to  such  an  occasion,  he  might  hesitate, 
,   in  view  of  the  universal  custom  of  the  country,  to  render 
/himself  singular,  and  in  the  opinion  of  many  churlish,  in 
1 1  standing  aloof  and  refusing  to  treat,  and  might  therefore 
\  conform  to  this  general  custom  without  the  slightest  cor- 
rupt intention. 

I  Urgent  appeals  have  been  made  to  us  during  these  elec- 
tion trials,  as  if  we  were  sitting  here  as  censores  morum, 
under  an  obligation  to  enforce  a  temperance  code  which 
has  no  existence  except  in  the  imagination  of  the  parties. 
The  Legislature  has  not  said  there  shall  be  no  drinking  or 
treating  during  elections.  What  they  have  said  is  that  no 
candidate  shall  corruptly  give  any  drink  to  any  person  in 
order  to  be  elected,  or  for  the  purpose  of  corruptly  influ- 
encing any  person  to  give  his  vote  or  refrain  from  voting 
at  such  election.  This  raises  a  question  of  fact,  not 
^whether  there  has  been  the  giving  of  drink,  but  whether 
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it  was  done  corruptly  with  either  of  the  intents  mentioned 
in  the  statute. 

IF  is  impossible,  in  my  opinion,  to  hold  upon  this  evi- 
dence that  the  treating,  if  proved,  would  have  amounted 
to  a  corrupt  treating  within  the  meaning  of  the  statute. 
I  am  convinced  that  the  treats  in  question,  if  the  witnesses 
are  not  mistaken  in  saying  that  they  were  given  by  the 
respondent,  were,  according  to  their  evidence,  given  in  the 
common  course  of  things,  as  following  a  common  custom; 
and  I  cannot  bring  myself  to  hold  that  they  were  given 
corruptly. 

I  do  not  see  any  such  discrepancy  in  the  evidence  of  the 
respondent  and  Adams  as  to  lead  to  the  inference  that  the 
money  was  given  for  any  other  purpose  than  is  deposed  to 
by  Adams.  I  think,  therefore,  that  the  whole  of  these 
charges  fail. 

Charge  j^o.  108. — In  this  case  we  are  bound  to  credit 
the  version  of  the  transaction  given  by  Mrs.  Kyle. 
According  to  her  statement  J ohn  H.  Patterson  an  agent  of 
the  candidate,  called  upon  her  at  her  own  house  in  reference 
to  her  husband's  vote,  and  asked  her  to  use  her  influence 
with  him,  adding  "  he  would  make  it  all  right."  This 
was  on  the  morning  of  the  polling  day.  Some  few  days 
after  the  election  she  w^ent  to  Patterson's  store,  and  put 
him  in  mind  of  what  he  had  said,  although  she  does  not 
remember  his  answer,  but  after  seeing  him  she  went  into 
the  grocery  department  and  got  goods  to  the  value  of 
S4.49,  which  she  says  she  thought  was  enough.  She  says 
she  mentioned  what  Patterson  had  said  to  her  husband,  who 
laughed  and  said  he  intended  to  vote  for  Gould  anyway. 

That  upon  the  account  coming  in  some  time  afterwards, 
including  this  item  of  $4.49,  her  husband  objected  to  pay  it, 
and  she  says  that  she  told  a  clerk  of  Patterson's  that  that 
part  of  the  account  was,  as  she  expressed  it,  "Settled  off 
election  time,"  and  a  new  account  was  subsequently 
rendered  by  the  attorney  for  the  estate,  Patterson  having 
in  the  meantime  failed,  with  this  item  omitted. 
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Kyle  appears  to  have  been  in  very  impecunious  circum- 
stances, having  been  shortly  before  burned  out,  and 
Patterson  on  that  occasion  made  him  a  present  of  some  goods. 

Patterson  when  called  denied  that  he  had  ever  promised 
Mrs.  Kyle  anything  to  induce  the  husband  to  vote,  but  all 
he  would  say  about  the  remark  attributed  to  him  by  Mrs. 
Kyle  was  that  he  did  not  remember  saying  so.  He  does 
not  deny  her  calling  at  the  store  subsequently,  but  says  he 
does  not  remember  it,  and  says  that  he  had  nothing  to  do 
with  the  office  or  the  books  ;  but  he  admitted  that  although 
he  had  heard  the  particulars  of  this  charge  he  had  never 
been  down  to  make  enquiries  as  to  the  way  in  which  the 
new  account  came  to  be  rendered,  leaving  out  this  item: 
and  he  denied  all  knowledge  of  the  alteration  in  the 
account,  and  denied  having  given  any  directions  to  any 
one  in  the  establishment  to  give  her  goods  after  the  election. 

Under  these  circumstances  we  are  bound,  I  think,  to 
accept  Mrs.  Kyle's  version,  and  we  are  called  upon  to  say 
whether  the  words  attributed  to  Patterson  are  sufficient  to 
bring  this  case  within  subsec.  a  of  sec.  149,  R.  S.  0.  ch.  10, 
as  "an  offer,  or  promise,  of  money  or  valuable  consideration," 

I  did  not  understand  Mr,  McCarthy  to  contend  that 
they  would,  apart  from  the  light  thrown  upon  them  by  the 
alleged  act  of  Patterson  after  his  agency  had  ceased ;  but 
he  urged  that  the  two  were  so  connected  as  in  effect  to 
continue  the  agency  till  after  the  election.  My  own  view  is, 
that  the  words  used  are  by  themselves  altogether  too 
indefinite  to  warrant  our  holding  them  to  amount  to  such 
a  promise,  and  that  as  regards  the  candidate  they  cannot 
have  the  effect  contended  for.. 

A  similar  question  was  discussed  in  the  Halton  Case, 
Hodgins's  E.  C.  283,  where  there  was  a  distinct  promise  that 
if  the  woman  would  use  her  influence  with  her  husband 
the  party  seeking  such  influence  would  make  her  a  "  nice 
present."  The  doubt  there  was,  although  there  was  an  offer 
of  a  nice  present,  whether  there  was  anything  named  from 
which  the  Court  could  see  that  it  was  a  promise  of  any 
thing  of  any  appreciable  value;  but  it  was  a  promise  of  a 
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present  of  some  kind,  and  the  addition  of  the  word  "nice"' 
served  to  indicate  that  it  should  be  a  present  worthy  of  her 
acceptance.  The  Court  thought  it  did  not  lie  in  the  briber's, 
month  to  say  that  he  intended  a  present  of  no  value,  and 
althouo'h  not  without  some  hesitation  came  to  the  conclusion 
that,  although  not  allowed  to  construe  the  statute  according 
to  considerations  of  supposed  policy,  they  might  well  hold 
the  words  then  used  to  apply  to  such  a  promise  as  came 
within  the  terms  of  the  statute. 

All  the  cases  I  have  been  able  to  find  are  cases  in  which, 
although  no  distinct  sum  in  money  has  been  promised  or 
offered,  there  has  been  something  offered  which  was  esti- 
mable in  money  as  a  valuable  consideration. 

For  instance,  in  Simpson  v.  Yeend,  L.  R.  4  Q.  B.  628, 
the  promise  was :  "I  said,  he  would  be  remunerated  for 
what  loss  of  time  might  occur."  So  a  promise  shortly 
before  the  election  to  allow  voters  to  shoot  rabbits  :  Laun- 
cesfon  Case,  2  O'M.  &  H.  129. 

But  whilst  agreeing  w^ith  the  remarks  made  by  some  of 
the  Judges  in  the  reported  cases  as  to  the  importance  of 
not  raising  subtle  distinctions  or  refinements  as  to  the  pre- 
cise words  in  which  the  promise  or  offer  is  conveyed,  I 
must  be  satisfied  that  it  comes  plainly  within  the  meaning 
of  the  words  used,  as  well  as  within  the  spirit  and  scope 
of  the  enactment.  Can  I  say  that  the  words  here  used, 
(and  I  am  at  present  dealing  with  the  words  alone,)  amount 
to  an  offer  or  promise  of  money,  or  other  valuable  con- 
sideration ?  To  my  mind  they  do  not.  There  may  have 
been  a  hundred  ways  of  which  we  know  nothing  in  which 
Patterson  may  have  had  it  in  his  power  to  make  it  all  right 
with  this  woman,  and  yet  not  come  within  the  meaning  of 
the  Act  of  Parliament  against  this  particular  offence. 

When  we  find  the  same  person,  shortly  after  the  elec- 
tion, making  a  present  of  goods  to  her  after  being  reminded 
of  the  promise,  we  may  fairly  infer  that  the  gift  was  made 
in  pursuance  of  promise,  and  therefore  corruptly.  Such  a 
transaction  comes  within  the  provisions  of  the  Act,  but  we 
give  full  eff'ect  to  the  Act  when  we  hold  the  briber  liable 
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to  the  penalty  provided  and  the  vote  of  the  party  bribed 
void  upon  a  scrutiny;  but  we  should  scarcely  be  warranted 
in  assuming  that  it  was  the  policy  of  the  Act  to  make  one 
person  liable  for  the  acts  of  another  who  was  not  his 
agent  when  doing  the  act  complained  of,  and  to  declare  it 
a  corrupt  practice  so  as  to  affect  the  candidate. 

The  agency  of  Patterson  terminated  with  the  election, 
and  any  act  done  subsequently,  so  as  to  affect  the  candidate, 
must,  in  my  opinion,  be  shown  to  have  been  done  with  his 
privity  or  assent,  either  express  or  implied.  Take  this 
case :  a  promise  is  made  by  a  candidate  which  might  be 
susceptible  of  different  meanings,  one  perfectly  innocent, 
the  other  which  v^rould  show  a  corrupt  promise  within  the 
meaning  of  the  statute.  It  could  scarcely  be  seriously 
contended  that  admissions  made  by  the  agent,  subsequent  to 
the  election,  would  be  admissible  in  evidence  against  the 
candidate  of  the  meaning  of  the  promise. 

We  were  referred  by  Mr.  McCarthy  to  Mr.  Cunningham's 
work  on  Elections,  2nd  ed.,  at  p.  308,  but  I  am  not  prepared  to 
accept  the  proposition  there  laid  down,  and  the  illustration 
given  by  him  as  sound  law.  He  goes  the  length  of  saying 
that  it  would  be  preposterous  to  say  that  the  admissions  of 
an  ex-agent  after  the  election,  as  to  something  done  during 
the  election,  would  not  be  binding  on  the  principal,  and 
then  he  takes  this  illustration — an  action  against  a  person 
for  an  injury  caused  by  the  negligence  of  his  servant.  We 
will  suppose,  he  says,  "  that  the  servant  before  the  trial  of 
the  action  leaves  the  employer's  service,  and  after  that 
makes  an  admission  that  he  was  at  fault  in  the  matter 
which  has  given  rise  to  the  action:  "is  it  to  be  contended," 
he  proceeds,  "that  this  admission  would  be  inadmissible 
against  his  employer  ? " 

I  do  not  know  that  the  circumstance  of  his  having  left 
his  employer's  service  would  be  a  factor  in  the  enquiry, 
but  with  great  deference  to  a  writer  whose  work  is  so  fre- 
quently referred  to  as  authority,  I  think  I  should  have 
very  little  hesitation  in  holding,  that  an  admission  by  the 
servant  subsequent  to  the  accident  would  not  be  receivable 
in  evidence  against  his  employer. 
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Mr.  Justice  Keogh's  remarks  in  the  Galway  Case,  2  O'M. 
&;  H.  49  are  relied  on  by  Mr.  Cunningham,  but  that  learned 
Judge's  proposition  that  if  agency  were  established  the 
agent's  declaration  afterwards  referring  to  anything  which 
took  place  at  the  elections  is  too  broadly  stated. 
°  Mr.  Taylor  draws  the  distinction  very  clearly  between 
admissions  by  the  principal  and  those  by  an  agent. 

The  first,  whenever  made,  may  be  given  in  evidence 
against  him,  but  the  admission  of  the  agent  binds  onl}'' 
when  it  is  made  during  the  continuance  of  the  agency  in 
regard  to  a  transaction  then  depending  "et  dmn  fevvet 
opus."  When  the  agent's  right  to  interfere  in  the  par- 
ticular matter  has  ceased,  the  principal  can  no  longer  be 
affected  by  his  declarations  any  more  than  by  his  acts,  and 
they  will  be  rejected  as  mere  hearsay. 

And  in  the  case  put  of  the  servant's  negligence  the 
words  uttered  at  the  time  of  the  occurrence  would  be 
admissible  as  determining  or  tending  to  determine  the 
nature  of  the  act;  but  whether  he  still  continued  in  the 
service  or  had  been  discharged,  his  statements  made  at 
any  time  subsequently  to  the  occurrence  are  manifestly 
not  receivable.  Any  fact  material  to  shew  the  negligence 
would,  in  order  to  bind  his  master,  have  to  be  proved  by 
his  testimony  and  not  by  his  mere  assertion. 

I  am  glad  to  find  that  this  was  the  view  taken  by  the 
late  learned  C.  J.  Draper  in  the  West  Peterborough  Case, 
Hodgins's  E.  C.  275,  where  he  refused  to  receive  evidence 
of  a  conversation  with  an  ex-agent  after  the  election, 
Even  if  he  asserted  some  fact  of  importance  bearing  on 
the  issue  his  statement  of  that  fact,  he  held,  would  not  be 
evidence  to  charge  the  respondent. 

Willes,  J.,  held  in  the  same  way,  in  the  Bodmin  Case, 
1  O'M.  &  H.  118,  "A  man  is  bound, he  says,  by  the  admis- 
sions of  his  attorney  made  in  the  course  of  the  cause,  but 
not  by  a  statement  of  the  attorney  when  he  goes  to 
examine  a  witness,  who  has  been  summoned  by  the  other 
side,  for  the  purpose  of  knowing  what  that  witness  is 
about  to  say.    That  is  not  an  admission  made  in  the  cause- 
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Ifc  is  a  mere  statement  of  bis  attorney.  Evidence  of  that 
kind  is  very  much  subject  to  be  misrepresented,  and  has 
never  been  admitted  in  cases,  except  through  want  of  care 
at  the  time." 

I  have  no  doubt  that  upon  this  evidence,  and  assuming 
the  facts  to  be  as  sworn  to  by  Mrs.  Kyle,  as  I  think  we 
are  bound  to  do,  there  was  bribery  on  the  part  of  Patterson, 
but  I  do  not  think  that  it  can  have  relation  back  so  as  to 
affect  the  candidate.  The  remark  attributed  to  him  was 
not  an  agreement,  or  promise  of  money,  or  valuable  con- 
sideration within  sub-sec.  a.  of  sec.  149,  and  I  agree  in  the 
contention  that  the  subsequent  corrupt  act  of  Patterson 
cannot  be  relied  on  as  giving  life  and  vitality  to  something 
whicli  had  no  value  or  eftect  before. 

Mr.  Justice  Willes,  in  the  Southampton  Case,  1  O'M.  & 
H.  223,  uses  this  language :  "  My  impression  is,  that  what 
is  done  after  the  election  can  only  be  material  as  throwing 
light  upon  some  transaction  before  the  election,  and  so 
leading  to  the  supposition,  that  there  was  before  the 
election  some  breach  of  section  5  of  the  Corrupt  Practice 
Act  of  1854." 

Under  the  English  Act  17  &  18  Vic.  ch.  102  s.  4,  it  is 
provided  in  express  terms,  that  treating,  if  done  after  the 
election,  shall  be  just  the  same  as  if  done  before,  yet  it  has 
always  been  held  that  when  given  after  the  election  it 
must  be  given  by  the  candidate  or  by  somebody  who  still 
continues  to  be  connected  with  the  candidate:  that  the 
agency  of  a  person  employed  to  canvass  expires  with  the 
election,  and  unless  there  was  some  evidence  to  show  a 
continuing  authority  the  election  could  not  be  avoided  by 
the  act  of  a  person  wdio  had  filled  that  position.  See 
remarks  of  Blackburn,  J.,  in  the  North  Norfolk  Case,  1 
O'M.  &  H.  243. 

The  giving  the  goods  without  payment  after  the  elec- 
tion, though  given  in  consequence  of  Kyle  having  voted, 
would  not  expose  Patterson  to  penalties  unless  shewn  to 
have  been  done  in  pursuance  of  a  previous  corrupt  agree- 
ment; but  the  gift,  coupled  with  the  remark  made  to  Mrs» 
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Kyle,  leads  to  the  almost  irresistible  conclusion,  that  the 
act  was  done  corruptly  by  Patterson  on  account  of  Kyle 
having  voted  at  the  election;  but  it  is  in  my  judgment  a 
fallacy  to  say  that  the  giving  of  the  goods  can,  as  regards 
the  candidate,  be  regarded,  as  was  urged  upon  us,  as  a  con- 
tinuation of  the  authority  beyond  the  termination  of  the 
election.  It  may  or  may  not  have  been  in  the  contempla- 
tion of  the  agent  to  make  it  all  right  with  Mrs.  Kyle  by 
the  delivery  of  goods;  as  against  him  we  must  assume  that 
it  was ;  but  if  the  act  as  it  stood  at  the  termination  of  the 
election  was  not  a  corrupt  practice  it  cannot  as  regards  the 
candidate  become  so,  in  my  opinion,  by  an  act  of  Patterson 
after  he  had  ceased  to  be  an  agent,  although  I  am  free  to 
say  that  I  have  some  doubt  as  to  the  correctness  of  my 
conclusion  in  consequence  of  the  different  view  of  the  matter 
taken  by  my  learned  brother. 

A  charge  against  the  same  Mr.  Patterson  was  argued 
at  the  same  time.  The  charge  is,  that  Patterson  promised 
to  pay  and  paid  a  sum  of  money  to  one  Powell  to 
vote,  or  refrain  from  voting.  Patterson  so  far  agrees 
with  Powell  that  he  admits  the  payment  of  twenty - 
five  cents,  but  only  one  sum  of  twenty-five  cents,  out  of 
which  Powell  desired  to  pay  fifteen  cents  to  a  man  who 
was  working  with  him,  and  that  he  told  him,  as  he 
had  frequently  done  before,  that  he  could  take  the  money, 
ten  cents,  for  a  drink.  Powell  also  said  that  Patterson 
offered  to  lend  him  his  horse  and  buggy,  so  as  to  leave 
the  village  and  not  vote.  This  is  denied  by  Patterson. 
Powell's  evidence  was  given  in  a  very  unsatisfactory  man- 
ner. In  point  of  fact  he  did  not  avail  himself  of  the  offer, 
if  made,  and  voted.  It  would  be  most  unfair  to  find  the 
charge  proved  on  this  evidence. 

We  come  next  to  charge  14,  which  is  one  of  treating  a 
meeting  of  electors  assembled  for  the  purpose  of  promot- 
ing the  election. 

I  have  come  to  the  conclusion  that  there  was  no  meeting 
of  electors  within  the  meaning  of  the  statute  in  this  case. 
The  difficulty  has  been  caused  chiefly  by  the  respondent 
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and  the  witness  Thompson.  The  former  was  undoubtedly 
advised  by  Card  and  Haley,  that  there  was  to  be  a  meeting 
of  a  committee  on  that  evening,  and  he  appears  to  have 
considered  that  they  were  actually  sitting  when  he  arrived 
at  the  tavern ;  but  that  might  well  be,  with  the  previous 
information  he  had  received. 

In  point  of  fact,  an  association  was  formed  in  November, 
1882,  when  some  of  the  inhabitants  met  together,  and 
discussed  the  advisability  "of  having  a  live,  practical 
association,  which  would  have  for  its  object  the  greater 
diffusion  of  liberal  principles,  and  the  social  and  intellectual 
improvement  of  its  members." 

It  does  not  appear  to  have  taken  very  deep  root,  or  to 
have  flourished  very  vigourously,  for  although  they  were 
to  meet  monthly,  the  only  three  occasions  when  they  met 
subsequently  were  in  December,  when  they  adopted  a  con- 
stitution, and  selected  a  subject  for  debate  at  the  ensuing 
meeting,  viz.,  the  question  of  "The  Ballot  or  Open  Voting  ;" 
but  the  debate  did  not  come  off  in  January,  as  some  of 
the  persons  selected  to  conduct  it  did  not  put  in  an  appear- 
ance; and  at  the  usual  monthly  meeting  in  February  (the 
meeting  now  in  question),  as  the  township  clerk  had 
accidentally  or  designedly  taken  away  the  key  of  the 
town  hall,  where  the  meeting  was  to  have  been  held, 
the  parties  not  being  able  to  get  access  to  the  hall,  went 
to  Mrs.  McVeigh's  tavern,  and  it  is  contended  that  the 
meeting  was  held  there,  but  several  witnesses  swore,  and  I 
think  ever3^thing  tends  to  confirm  their  evidence  that  no 
meeting  took  place  at  all;  and  it  would  be  immaterial  if  it 
did,  if  it  was  really  a  meeting  of  the  members  of  the  associ- 
ation for  the  purpose  of  having  the  debate  and  conducting 
the  ordinary  business  of  the  society. 

But  it  was  contended  that  even  if  the  association  was 
originally  formed  for  the  purposes  I  have  indicated,  they 
had  overstepped  the  bounds  originally  prescribed,  and 
had,  in  fact,  become  a  body  for  promoting  the  election  of 
the  candidate;  and  this  view  received  some  countenance 
from  the  evidence  of  a  Mr.  Thompson,  whom  Mr.  McCarthy 
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complimented  on  his  obtuseness,  who  did  speak  of  this 
beino;  the  association  "  which  did  all  the  Reform  work  in 
Mara,  and  through  which  the  election  committees  were 
appointed."  Several  respectable  and  intelligent  witnesses 
were  called  who  denied  this,  and  there  is  nothing  in  the 
minutes  or  proceedings  of  the  association  to  show  that  they 
ever  interfered  in  election  matters.  Even  if  this  had  been 
shown  it  would  not,  in  my  judgment,  affect  the  question 
we  are  now  considering,  as  this  was  shown  to  be  the- 
ordinary  monthly  meeting,  and  the  only  business  contem- 
plated was  the  discussion  of  the  ballot,  &c.  The  charge, 
therefore,  in  my  opinion,  fails. 

Two  other  charges  which  were  allowed  to  be  added, 
consisted  of  the  payment  by  the  respondent  of  two  sums  of 
So  each  to  a  man  named  McPhail  and  another,  who  were 
teamsters  in  the  employ  of  the  respondent,  and  who  were 
sent  by  him  with  his  teams  to  bring  out  voters.  The 
money  was  sworn  to  be  paid  to  them  to  pay  their  expenses, 
and  was  duly  accounted  for  by  them  to  the  respondent,, 
and  one  dollar  returned  by  one  of  them. 

It  is  alleged  that  one  of  these  was  a  voter,  and  as  he 
would  be  unable  to  vote  at  his  usual  polling  place,  the 
expedient  was  resorted  to  of  appointing  him  an  agent  at- 
another  polling  place  near  to  the  place  to  which  he  was 
directed  to  drive,  and  with  a  certificate  from  the  returning 
officer  so  as  to  enable  him  to  vote  at  the  place  where  he 
was  deputed  to  act  as  agent. 

Assuming  this  to  be  so,  and  that  the  respondent  did  not 
expect  that  the  party  would  act  as  agent,  it  is  not  a  cor- 
rupt practice  within  the  statute,  as  decided  in  the  West 
Peterborough  Case,  Hodgins's  E.G.  274,  and  there  is  nothing 
to  create  a  doubt  as  to  the  bona  fides  of  the  payment  of 
the  money  for  expenses. 

Then  as  to  the  expenditure  by  the  respondent.  He 
received  SoOO  from  his  father,  who  says  that  as  the  election 
would  be  attended  with  considerable  expense  he  made  him 
a  present  of  it,  but  not  a  word  was  said  between  them  as- 
to  what  it  was  for. 
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A  great  deal  of  unnecessary  mystery  was  made  by  the 
elder  Gould  in  reference  to  the  payment,  and  it  was  urged 
that  this  circumstance  and  the  fact  of  an  entry  being 
made  in  the  respondent's  books  of  the  sum  so  received  not 
in  the  usual  course  of  business,  and  after  the  protest  had 
been  entered,  were  circumstances  which  rendered  it  in- 
cumbent on  the  respondent  to  render  a  very  strict  and 
accurate  account  of  the  expenditure  of  that  amount,  and 
we  were  referred  to  the  Bradford  Case,  1  O'M.  &  H.  30, 
in  support  of  that  contention;  but  the  cases  are  not  similar. 
There  the  candidate  opened  an  unlimited  credit  at  his 
bankers  in  favour  of  his  agent,  who  availed  himself  of  it  to 
the  extent  of  £7,200,  and  who  sent  in  to  the  returninof 
officer  a  mere  abstract  of  totals  of  outlay  unaccompanied 
by  vouchers,  which  was  knowingly  done  contrary  to  the 
provisions  of  the  26  k  27  Vic.  c.  29,  s.  4. 

The  learned  Judge  under  these  circumstances  held  that 
the  respondent  was  bound  to  prove  the  legality  of  every 
payment  contained  in  the  account  from  the  beginning  to 
the  end  of  it. 

This  case  is  very  different.  The  money  was  advanced  by  the 
father  to  the  candidate  knowing  that  there  were  expenses 
unavoidably  attending  an  election  contest.  This  sum  was 
deposited  at  once  by  the  candidate  to  his  own  account,  and 
although  every  opportunity  was  afforded  to  the  petitioner 
during  the  trial  to  investigate  the  candidate's  books  and 
cheques,  and  to  cross-examine  him  upon  them,  no  improper 
payment  was  discovered,  and  I  thought  until  the  matter 
was  referred  to  on  argument  that  the  petitioner's  counsel  had 
satisfied  himself. 

The  official  return  of  the  expenditure  shews  disburse- 
ments to  the  extent  of  $304.95,  in  addition  to  which  one 
or  two  payments  were  made  for  purposes  shewn  at  the 
trial  which  appeared  to  be  free  from  taint,  but  which 
ought  to  have  appeared  in  the  return.  It  is  to  be  re- 
gretted that  in  cases  of  this  kind  candidates  do  not  keep 
their  funds  intended  to  be  devoted  to  election  expenses 
entirely  distinct  from  their  other  funds,  so  as  to  be  able  to 
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furnish  at  any  time  a  precise  and  accurate  account,  not 
only  of  the  sums  expended,  but  to  verify  it  by  the  balance 
still  remaining  to  the  credit  of  the  fund.  In  the  present 
case  the  candidate  drew  for  his  election  his  household  and 
his  business  expenses  indiscriminately  from  the  same 
fund;  but  nothing  has  been  shewn  to  throw  any  discredit 
upon  his  statement,  and  I  think  that  on  the  whole  the 
moneys  received  and  deposited  have  been  satisfactorily 
accounted  for. 

Charge  No.  27. —  A  payment  to  one  Patrick  Haley,  by 
the  respondent,  of  $10  to  induce  him  to  vote  or  refrain  from 
voting — was  not  proved;  but  an  amendment  was  allowed,  it 
having  been  shewn  that  a  payment  of  that  amount  had 
been  made  to  him  by  D.  M.  Card.  It  is  sworn  that  this  was 
paid  for  expenses  of  Haley  in  going  up  for  some  voters 
some  miles  distant  from  Gravenhurst.  A  doubt  is  thrown 
upon  the  transaction,  from  the  fact  that  a  person  of  the 
name  of  Devlin  was  sent  by  Mr.  Gillespie,  another  agent, 
on  the  same  errand,  but  it  is  sworn  that  neither  was  aware 
of  the  other's  acts,  and  the  messenger  who  was  sent  by 
Gillespie  was  unable  to  get  through  in  consequence  of  the 
heavy  roads,  and  it  is  proved  returned  the  money.  I 
think  there  is  no  reason  to  suppose  that  the  money  was 
paid  colourably  or  for  any  purpose  other  than  that  sworn 
to. 

Charge  number  30. — This  charges  Card,  and,  as  amended, 
the  respondent  with  promising  one  Genno  to  use  his  in- 
fluence to  prevent  one  McNabb,  a  rival  tavern-keeper, 
getting  a  license,  and  to  get  one  for  Genno,  in  order  to 
induce  him  to  vote  for  him.  The  evidence  of  Genno  him- 
self clearly  establishes  that  he  advertised  himself  for  sale, 
but  there  is  not  a  particle  of  evidence  to  shew  that  his  offer 
to  sell  himself  was  ever  seriously  entertained. 

Charge  number  29. — A  similar  charge,  as  regards  the 
other  tavern-keeper,  is  entirely  unsupported  by  evidence, 

Charge  number  38. — It  is  not  possible  upon  the  evidence 
to  hold  that  the  treating  by  either  of  the  Sharrards  was  a 
corrupt  treating  within  the  statute. 
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Charge  number  105. — I  think  the  evidence  of  Smith's 
agenc}/  is  not  sufficiently  established,  even  if  I  could  come 
to  the  conclusion  that  the  corrupt  practice  is  made  out. 
I  think  that  the  evidence  establishes  that  McNabb  was  not 
influenced  by  the  treating,  but  acted  as  a  free  agent.  The 
counsel  for  the  petitioner  had  not  much  faith,  evidently 
in  the  charge,  as  he  applied  to  amend,  so  as  to  bring  the 
case  within  section  157,  which,  I  think,  should  not  be 
allowed. 

Charge  No.  71 — As  charged,  is  the  payment  of  the  travel- 
ling expenses  of  one  Shane  from  Newmarket  to  XJxbridge, 
The  facts  were,  that  one  Somerville,  an  agent  of  the 
respondent,  drove  out  with  his  own  conveyance  to  New- 
market a  few  days  before  the  poll,  and  brought  Shane  to  his 
own  house,  where  he  remained  as  Somerville's  guest  until 
after  the  polling. 

It  is  difficult  to  see  how  this  comes  within  section  154; 
and  although  an  amendment  was  asked  for,  so  as  to  bring 
it  within  section  153,  the  case  was  very  properly  not 
pressed  upon  the  argument,  as  it  was  clearly  not  within  it. 

This  disposes  of  all  the  charges.  We  disposed  of  No. 
22  at  the  hearing,  and  I  only  refer  to  it  in  consequence  of 
the  extraordinary  disclosure  made  during  its  investigation, 
that  meetings  of  the  Reform  association  thought  themselves 
justified  in  nominating  and  recommending  to  the  returning 
officer  persons  to  fill  the  position  of  deputy  returning 
officers.  It  was  urged  in  justification  that  it  was  done  by 
the  other  side.  All  I  can  say  is,  that,  by  whomsoever  done,- 
it  is  a  most  reprehensible  practice,  and  it  cannot  be  too- 
widely  known  that  it  is  exceedingly  improper. 

The  Legislature  has  very  wisely  provided  that  certain, 
named  officials  shall  be  returning  officers,  and  has  placed 
it  out  of  the  power  of  the  Government  to  name  them  unless 
in  the  case  of  the  death,  incapacity,  or  refusal  of  such 
official  to  act,  so  as  to  avoid  the  possibility  of  selecting  a 
partizan  to  fill  the  position;  and  it  is  equally  important 
that  the  deputy  returning  officers  should  be  selected  impar- 
tially by  the  returning  officer  for  their  fitness  and  aptitude^ 
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for  the  position,  and  not  at  the  dictation  or  suggestion  of 
either  of  the  parties  to  the  contest  or  their  supporters. 

I  am  of  opinion  that  the  petition  wholly  fails,  and  should 
be  dismissed,  with  costs. 

OsLER,  J.  A. — The  third  paragraph  of  the  petition 
alleges  that  the  respondent,  before,  during,  at,  and  after  the 
election,  was,  by  himself  and  by  his  agents,  and  by  other 
persons  on  his  behalf,  guilty  of  corrupt  practices  "  as 
defined  by  the  Controverted  Elections  Act  of  Ontario  ;"  and 
the  first  charge  I  shall  consider  is,  a  charge  under  one  of 
the  sections  lev^elled  against  treating  in  the  Election  Act. 

The  Controverted  Elections  Act,  R.  S.  0.  ch.  11  sec.  2, 
sub-sec.  6,  provides  that  "  corrupt  practices,"  or  "  corrupt 
practice,"  shall  mean  (inter  alia)  bribery,  treating,  and  un- 
due influence,  or  any  of  such  offences,  as  defined  by  this  or 
any  Act  of  the  Legislature,  or  recognized  by  the  Common 
Law  of  the  Parliament  of  England."  And  although  "  treat- 
ing"  is  not,  any  more  than  is  "  bribery,"  defined  eo  nomine 
in  either  Act,  we  have  two  descriptions  of  the  thing  itself 
in  the  152nd  and  158rd  sections  of  the  Election  Act. 
(R.  S.  O.  ch.  10.) 

This  charge  comprises  items  Nos.  1  to  7  of  the 
particulars,  and  if  proved  involves  the  disqualification  of 
the  respondent,  the  allegation  being  that  he  did,  at  the 
time  and  place  specified,  corruptly  provide,  &c.,  spirituous 
or  fermented  liquor  or  strong  drink  to  *  *  in  order  to 
induce  the  said  *  *  to  vote  for  the  respondent,  or  to 
refrain  from  voting  for  the  defeated  candidate. 

Upon  the  evidence  of  Joseph  Barton  and  Thomas  Ruan 
I  find  as  a  fact  that  the  respondent  did  treat  a  number  of 
persons  at  Thomas  Card's  Hotel  in  Sunderland  on  the 
same  evening  that  a  public  meeting  was  held  for  the 
purpose  of  promoting  the  election.  It  was,  as  they  said,  a 
general  invitation  to  all  in  the  bar.  I  thought  these 
witnesses  were  truthful  and  reliable,  and  though  the  respon- 
dent denies  having  treated  on  the  occasion,  I  think  his 
memory  is  at  fault.  I  impute  his  denial  to  nothing  else. 
3 — VOL.  II  E.G. 
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The  next  question  is,  whether  this  was  corrupt  treating 
in  order  to  be  elected,  or  for  being  elected,  or  for  the 
purpose  of  corruptly  influencing  the  persons  treated  "  to 
vote  or  refrain  from  voting,"  &c.  We  are  asked  to  infer 
that  it  was,  because  the  respondent  was  at  the  time  engaged 
in  his  canvass,  because  the  persons  treated,  or  many  of 
them,  were  probably  about  to  attend  the  meeting  to  be 
held  on  that  evening,  and  because  it  was  not  the  respon- 
dent's general  habit  to  treat. 

In  the  Staleyhridge  Case,  1  O'M.  &  H.  73,  Willes,  J.,  in 
a  passage  which  has  been  frequently  cited,  says,  "  The 
question  whether  or  no  there  is  'corrupt'  giving  of  meat 
and  drink  must,  like  every  other  question  of  intention,  de- 
pend upon  what  was  done,  and,  to  a  great  extent,  the 
extent  to  which  it  was  done,  the  manner  and  way.  And 
therefore  it  is  a  question  which  must  always  be  more  or 
less  a  question  of  fact." 

In  dealing  with  such  a  question  I  quote  the  remarks  of 
the  same  learned  Judge  in  the  Bodmin  Case,  1  O'M.  &  H. 
125,  "The  Judge  must  satisfy  his  mind  whether  that  which 
was  done  was  really  done  in  so  unusual  and  suspicious  a 
way  that  he  ought  to  impute  to  the  person  who  has  done  it 
a  criminal  intention  in  doing  it,  or  whether  the  circum- 
stances are  such  that  it  may  fairly  be  imputed  to  the  man's 
jigenerosity,  or  his  profusion,  or  his  desire  to  express  his  good 
liwill  to  those  who  honestly  help  his  cause,  without  resorting 
|to  the  illegal  means  of  attracting  voters  by  means  of  an 
l^ppeal  to  their  appetites."  I  refer  also  to  the  CoyrricJcfe rgus 
Case,  3  O'M.  &  H.  91,  in  which  Mr.  Justice  Harrison  says, 
"What  then  is  corrupt  treating?    In  point  of  fact  it  is  very 
difficult  to  see  the  difference  between  corrupt  treating  and 
bribery,  they  run  into  one  another."    And  again,  "  Cor- 
rupt treating  then  must  mean,  'with  the  object  and  inten- 
tion of  influencing  the  vote.'  "    So  aJso  Willes,  J.,  in  the 
Bodmin  Case,  20  L.  T.  K  S.  991,  1  O'M.  &.  H.  117;  and 
Blackburn,  J.,  North  Norfolk,  21  L.  T.  N.  S.  249,  1  O'M. 
&  H.  236. 
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Tf,  in  the  case  before  us,  it  had  appeared  that  the  re-  j 
spondent,  contrary  to  his  usual  habit,  had  indulged  during  \ 
his  canvass  in  general  and  indiscriminate  treating,  we  | 
might,  without  much  difficulty,  have  inferred  that  it  was  j 
done  with  a  corrupt — that  is  to  say,  an  evil — intent.    But  ' 
I  am  wholly  unable  to  impute  such  an  intent  to  what,  so 
far  as  the  evidence  shews,  was  one  of  the  two  or  at  most 
three  occasions  on  which  the  respondent  appears  to  have 
treated  in  the  course  of  his  canvass. 

Treating       se,  except  when  it  comes  within  the  151st 
and  157th  sections  of  the  Election  Act,  R,  S.  0.  ch.  10,  is 
not  illegal ;  and  in  dealing  with  a  charge  of  corrupt  treating 
under  section  152,  or  treating  on  the  nomination  day,  or 
day  of  polling,  we  cannot  overlook  what  has  been  called  the 
general  practice  or  custom  of  the  country  prevalent  among 
large  classes  of  the  community.    This  consideration  has 
been  acted  upon  over  and  over  again  in  election  trials,  and 
although,  as  I  have  said,  it  may  be  easier  to  fasten  a  corrupt 
intent  upon  the  man  who  in  treating  even  once  or  twice 
during  an  election  contest  departs  from  what  is  his  usual 
habit  on  other  occasions,  I  cannot  infer  a  corrupt  intention 
from  that  fact  alone.  I  refer  to  the  Kingston  Case,  Hodgins's 
E.  C.  625,635,  per  Richards,C.  J. ;  TheNorth  Middlesex  Case^ 
Hodgins's  E.  C.  376,  per  Spragge,  C.  ;  Glengarry  Ih.,  17,  18, 
per  Hagarty,  C.  J.  In  the  East  Elgin  Case,  Hodgins's  E.  C. 
769,  even  general  and  indiscriminate  treating  was  excused 
in  a  person  addicted  to  the  vice.    Many  of  the  English 
cases  and  of  our  own  on  this  subject  are  collected  in  that 
case,  and  I  do  not  find  in  them  anything  laid  down  which 
would  justify  me  in  holdinej  that  the  respondent  was  on 
the  facts  here  disclosed  guilty  of  corrupt  treating. 

The  charge  of  treating  by  Adams,  I  think  should  be  dis- 
posed of  in  the  same  way.  The  charge  is  not  formulated 
in  the  particulars,  but  was  made  without  objection  and 
relied  upon. 

Item  No.  20  in  the  particulars  charges  a  payment 
of  money  to  Adams  to  be  expended  in  corrupt  treating 
or  bribery.     The  respondent  paid  Adams  the  sum  of 
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$10,  as  he  said,  to  pay  for  his  expenses  and  time  during- 
the  two  or  three  or  four  days  he  was  engaged  in 
driving  him  about  during  his  canvass,  and  also  for  his 
trouble  in  posting  bills.  Adams  said  nothing  was  said 
about  posting  bills  when  the  money  was  paid,  and  in  that 
respect  he  differs  from  the  evidence  of  the  respondent, 
though  they  agree  that  he  was  asked  to  post  them.  The 
petitioner  urges  that  this  was  a  colourable  payment,  and  he 
relies  upon  the  fact  that  it  is  not  inchided  in  the  respon- 
dent's account  of  his  election  expenses,  as  it  undoubtedly 
ought  to  have  been.  But  after  hearing  the  evidence  of 
Adams  and  the  respondent  upon  this  point,  I  am  satisfied 
that  the  payment  was  not  a  colourable  one,  and  I  feel  that 
the  suspicion  which  was  attachable  to  it  from  its  omission 
from  the  account  has  been  dispelled. 

The  next  charge  is  that  of  treating  one  Archibald 
McNabb,  by  Joseph  Smith  on  polling  day.  This  charge 
is  relied  upon  as  one  of  corrupt  treating  under  section  152, 
or,  under  section  153,  as  one  of  treating  a  voter  on  account 
of  being  about  to  vote  or  having  voted.  The  evidence  is 
the  following : 

McNahh,  the  voter,  said,  that  he  had  intended  to  vote 
for  Madill :  that  on  the  morning  of  poUine;  day  a  short 
time  before  the  poll  opened  he  was  in  McMullen's  tavern  ; 
Joseph  Smith  came  in  and  said  he  wanted  him  to  vote  for 
Gould.  He  told  him  he  would.  They  left  the  hotel 
together,  going  first  to  Smith's  house  where  they  stayed  a 
short  time,  and  thence  to  a  tavern  kept  by  one  Maybee^ 
near  the  station.  There  Smith  treated  him.  He  "  coaxed 
him  "  a  little  while  they  were  drinking  ;  and  from  thence 
they  went  to  the  poll. 

Mayhee,  the  tavern  keeper,  a  supporter  of  the  respondent, 
said  Smith  "brought"  McNabb  there  and  treated  him- 
Soon  after  Sinclair  and  Wilson  came  in  and  accused  Smith 
of  stealing  McNabb,  whereupon  Smith  said  "take  him,'' 
but  McNabb  would  not  go  with  them.  Smith  said 
McNabb  did  not  tell  him  how  he  was  going  to  vote,  but 
that  he  had  heard  a  rumour  he  was  going  to  v^te  for 
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Gould.  The  treat  was  before  9  o'clock.  Wilson  said,  that 
he  and  Sinclair  followed  McNabb  and  Smith  to  the  hotel, 
saw  them  drinking  there,  and  that  he  told  Smith  it  was 
not  right  "  to  carry  off  our  voter  "  whereupon  Smith  said 
McNabb  had  promised  to  vote  for  Gould. 

I  think  the  proper  inference  to  be  drawn  from  this  evi- 
dence is,  that  the  treat  was  given  to  McNabb  on  account 
of  his  being  about  to  vote.  Even  if  it  was  not  corrupt 
treating  within  section  152,  and  I  am  not  entirely  satisfied 
that  it  was  not,  it  plainly  had  such  a  connexion  with  or 
relation  to  the  vote  as  to  be  brought  within  section  153. 
We  have  here  a  voter  of  no  fixed  opinions,  a  "  loose  fish,"  if 
1  may  use  the  expression,  ready  on  his  own  shewing  to  vote 
on  either  side,  asked  by  a  supporter  of  the  respondent  to 
vote  for  him,  and  agreeing  to  do  so,  then  accompanying 
the  latter  to  his  house,  going  into  the  tavern  on  their  way 
to  the  poll  and  there  treated,  and  from  thence  taken  to  th& 
poll  by  his  entertainer.  In  these  circumstances  it  seems 
hardly  to  admit  of  doubt  that  the  treat  was  given  on 
account  of  the  promised  vote,  and  therefore  I  find  the 
charge  proved,  if  Smith's  agency  is  made  out. 

As  to  this  the  evidence  is,  that  Smith  was  a  man  who 
always  took  an  active  part  in  any  election  on  the  Reform  side.- 
That  on  one  occasion  at  least,  at  the  request  of  the  Vice- 
President,  he  attended  a  meeting  of  the  local  political  organ- 
ization or  committee  for  whose  acts  in  the  management  of 
the  election  the  respondent  would  be  answerable :  that  at 
this  meeting  the  voters'  list  was  examined  and  election 
work  done. 

He  is  not  proved  to  have  been  a  member  of  the  com- 
mittee, and  he  says  that  he  was  not  asked  to  do  any 
work.  He  is  not  shewn  to  have  canvassed,  except  in  this 
particular  instance,  but  on  the  polling  day  he  was  actively 
engaged  in  driving  voters  to  the  poll  in  his  own  convey- 
ance.   This,  he  says,  he  did  as  a  mere  volunteer. 

With  some  doubt  whether  he  and  the  tavern-keeper,  May- 
bee,  have  told  the  whole  truth  upon  this  point,  I  think  I 
must  find  that  the  agency  is  not  sufficiently  established^ 
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I  refer  to  the  East  Peterborough  Case,  Hodgins's  E.  C, 
245,  and  the  South  Norfolk  Case,  Hodgins's  E.  C,  660-G64. 

The  next  charge  is  that  of  the  respondent  treating  a 
ineeting  of  electors  at  McVeigh's  tavern. 

If  this  charge  depended  upon  the  respondent's  evidence, 
as  given  upon  his  examination  before  the  trial,  it  would 
:seem  to  be  very  clearly  proved,  as  he  admits  that  he 
treated  a  gathering  of  persons  whom  he  believed  to  be 
his  local  committee,  assembled  for  the  purpose  of  promot- 
ing the  election. 

The  only  question,  then,  would  be,  whether  a  committee 
meeting  or  a  meeting  of  the  candidate's  own  supporters 
was  a  meeting  of  electors  within  the  151st  section  of  the 
Act. 

I  confess  I  have  felt  great  difficulty  in  dealing  with  this 
charge,  because  it  is  apparently  admitted  to  its  full  extent 
by  the  respondent,  and  one  of  his  own  witnesses  called  to 
explain  it  away  in  some  respects  confirms  it,  and  because 
the  respondent  was  not  himself  asked  at  the  trial  to  give 
any  explanation  of  the  circumstances  detailed  by  him  in 
his  examination,  or  even  to  admit  that  after  having  heard 
the  evidence  of  his  other  witnesses  as  to  the  occasion  and 
object  of  the  meeting  he  might  possibly  have  been  mis- 
taken in  what  he  says  he  saw  and  heard  there.    Upon  the 
whole,  however,  looking  at  the  evidence  of  Gillespie  and 
Boulton,  which  I  see  no  sufficient  reason  to  discredit,  I 
have  arrived  at  the  conclusion  that  the  meeting  in  question 
was  not  a  meeting  of  electors  assembled  for  the  purpose 
of  promoting  the  election.    No  doubt  the  gathering  at 
McVeigh's  tavern  was  composed  of  persons  who  were  sup- 
porters of  the  respondent,  but  I  think  they  were  not  a 
committee  or  association  formed  for  the  purpose  of  pro- 
moting the  decision,  or  who  met  there  on  that  occasion  for 
that  purpose.    They  were  members  of  an  association — a 
Reform  association,  as  they  called  themselves — of  a  literary 
and  social  character,  and  for  the  promotion  of  reform 
principles,  and  were  accidentally  prevented  from  holding 
their  meeting  in  the  town  hall  on  the  evening  in  question. 
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No  meeting  was  in  fact,  as  I  think,  organized,  although 
the  members,  instead  of  dispersing,  remained  at  the  hotel 
with  the  intention,  which  was  not  carried  out,  of  holding 
the  meetino-  there  instead  of  in  the  hall.    The  interview 

o 

with  the  respondent  was  not  pre-arranged  but  seems  to 
have  been  brought  about  by  one  of  the  members  of  the 
association  who  knew  that  there  was  to  be  a  meeting  of 
the  association  on  that  evening. 

If,  then,  the  meeting  was  not  a  meeting  of  a  political 
organization  for  promoting  the  election,  nor  a  general 
meeting  intentionally  called  and  assembled  for  that  object, 
it  seems  to  me  that  I  should  not  be  justified  in  holding  it 
to  be  anything  but  a  chance  gathering  of  persons  which 
could  not,  with  any  propriety,  be  called  a  meeting  assembled 
for  the  purpose  of  promoting  the  election,  even  though  the 
respondent  might  be  present  and  matters  relating  to  the 
election  discussed  at  it. 

I  therefore  find  this  charge  not  proved;  but,  considering 
the  evidence  of  the  respondent  and  the  suspicion  which 
undoubtedly  attaches  to  the  association  as  regards  its 
character  and  objects,  I  think  that  in  no  event  should  the 
respondent  be  allowed  any  costs  relating  to  this  portion  of 
the  case. 

The  next  charge  relates  to  a  payment  of  $5  to  one 
McPhail. 

McPhail  was  a  teamster  in  the  employ  of  the  respondent,, 
and  on  the  polling  day  he  sent  him  out  with  his  team  to 
drive  voters  to  the  poll  at  a  polling  subdivision  at  a  dis- 
tance from  his  home,  and  gave  him  $5  to  cover  his  expenses.. 

I  fail  to  see  how  this  can  be  an  offence  under  the  154th 
section  of  the  Act  against  hiring  teams,  &c.,  even  though 
the  driver,  in  some  irregular  way,  seems  to  have  obtained 
a  certificate  to  enable  him  to  vote  at  the  poll  to  which  he 
was  driving  up  voters. 

The  charge  of  treating  Johnston  by  Sharrard  w^as  dis- 
missed on  the  hearing-. 

The  next  charge  relates  to  the  expenditure  of  money  by 
tlie  respondent  during  the  election  campaign.    This  is  a 
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charge  which  was  strongly  urged  on  the  argument,  the 
inference  we  were  asked  to  draw  being,  that  the  money 
not  accounted  for  had  been  expended  in  bribery,  or  some 
other  form  of  corrupt  practice. 

It  is  shewn  that  the  respondent's  father,  on  the  3rd  ot 
February,  gave  him  a  cheque  for  $500.  He  did  so  because 
he  knew  he  would  be  at  considerable  expense  on  account 
of  the  election.  He  could  not  remember  whether  the 
respondent  had  asked  him  for  it  or  not,  but  nothing  was 
said  by  either  of  them  as  to  what  it  was  given  or  required 
for.  The  cheque  was  deposited  by  the  respondent  in  his 
bank  account,  but  it  was  not  entered  in  his  cash  book 
until  some  time  afterwards.  It  was  not  charged  against 
him  by  his  father,  nor  was  any  entry  of  it  made  in  the 
stub  of  the  cheque  book,  contrary  to  the  father's  usual 
practice  with  regard  to  moneys  given  or  advanced  to  the 
sons. 

There  is  no  such  detailed  account  of  the  respondent's 
election  expenses  with  bills  and  vouchers  as  is  required  by 
the  186th  section  of  the  Election  Act,  and  from  the  account 
which  has  been  made  out,  in  assumed  compliance  with  the 
section,  the  money  paid  to  Adams  is  omitted.  The  result 
of  a  close  examination  of  the  respondent's  accounts  in 
respect  of  his  business,  household  and  election  expenses 
during  the  election,  is,  that  a  sum  of  about  $160  has  not 
been  accounted  for. 

Such  an  enquiry  as  this  is  an  ordeal  to  which  candi- 
dates may  expect  to  be  subjected,  nor  can  it  be  said  to 
be  unnecessary  or  improper,  especially  where  the  accounts 
of  election  expenses  have  not  been  properly  kept.  If  there 
has  been  a  lavish  and  unusual  expenditure  at  so  critical  a 
period  as  that  of  an  election  contest,  it  may  be  impossible 
to  avoid  the  conclusion  that  it  has  been  of  a  corrupt 
character,  if  the  respondent  cannot  or  does  not  choose  to 
explain  it,  as,  for  instance,  in  the  Bradford  Case,  1  O'M. 
&  H.  30. 

T  do  not,  however,  feel  at  all  compelled  to  such  a  conclu- 
sion in  the  present  case.    The  impression  I  have  derived 
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from  the  evidence  is,  that  the  respondent,  so  far  as  he 
is  individually  concerned,  has  tried  to  conduct  the  elec- 
tion in  a  proper  way,  and  I  cannot  doubt,  looking  at  the 
searching  nature  of  the  enquiry  which  has  evidently  been 
made  into  his  acts,  that  if  anything  like  the  sum  in  ques- 
tion had  been  improperly  expended,  or  I  may  say  expended 
by  himself  or  by  his  agents,  in  excess  of  that  generally 
accounted  for,  some  trace  of  it  would  have  come  to  light. 
At  the  most  it  might  be  said,  though  I  do  not  say  so,  that 
there  are  suspicious  circumstances  connected  with  such 
expenditure.  I  cannot  set  aside  an  election  or  infer  bribery 
on  that  ground.  I  refer  to  the  observations  of  Richards,. 
C.  J.,  on  this  subject  in  the  West  Toronto  Case,  Hodgine's 
E.  C,  at  p.  123. 

Then  there  are  charges  27,  34,  39. — The  payment  of 
$10  by  D.  M.  Card,  an  agent  of  the  respondent,  to  Patrick 
Haley  to  go  up  to  Gravenhurst  for  some  voters  resident 
there,  and  of  $4.00  by  F.  G.  Gillespie  to  Devlin  for  the 
same  purpose.  The  latter  sum  was  returned  to  Gillespie, 
as  Devlin  did  not  go.  The  former  was  not  mentioned  in 
the  respondent's  account  of  his  election  expenditure,  and 
w^as  paid  as  Card  says  out  of  his  own  moneys,  and  not 
charged  to  the  respondent.  Suspicion  attaches  to  this  pay- 
ment chiefly  from  the  fact  that  Card  denied  in  the  most- 
absolute  and  unqualified  manner  the  payment  of  money  to 
anyone  outside  of  his  own  actual  travelling  expenses  while- 
canvassing,  and  only  admitted  this  payment  after  Haley 
had  spoken  of  it.  Haley  himself  was  evidently  not  a  man 
who  needed  to  be  bribed,  being  a  strong  supporter  of  the 
respondent.  He  swears  he  did  go  to  Muskoka  and  bring 
down  a  voter,  and  that  his  expenses  were  more  than  $10. 
I  find  that  these  charges  are  not  proved. 

Charges  29,  30,  and  106. — Briber^^  of  Genno  by  promise 
of  issuing  a  tavern  license  to  him,  and  not  to  a  rival 
tavern  keeper,  McNabb,  and  undue  influence  upon  the 
latter,  by  threatening  to  deprive  him  of  his  license. 

On  the  evidence  of  Genno  and  McNabb  I  should  find 
neither  of  the  charges  proved,  and  if  there  is  anything 
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equivocal  in  Genno's  stcatement  it  is  explained  by  the  evi- 
dence of  Card. 

Charge  No.  71. — Payment  of  the  travelling  expenses  of 
the  voter  Shane. 

One  Somerville,  an  agent  of  the  respondent,  drove  his 
own  team  to  Newmarket  for  the  purpose  of  bringing  in 
the  voter.  He  was  a  guest  at  Som^erville's  house  for  a  day 
or  two,  and  was  driven  home  by  Somerville  s  son  after  he 
had  voted.  I  am  of  opinion  that  this  does  not  come  with- 
in the  154th  section. 

Charge  108. — Bribery  of  John  Kyle  and  his  wife  by  J. 
H.  Patterson,  who  was  admitted  to  be  an  agent  of  the 
respondent. 

Mrs.  Kyle  said,  that  Patterson  came  to  their  house  on 
the  morning  of  polling  day  to  see  about  her  husband's 
vote,  and  wanted  her  to  use  her  influence  with  him  to  vote 
for  Gould.  He  told  her  "  he  would  make  it  all  right  wdth 
her"  or  "with  them."  She  told  her  husband  this,  who 
lauo'hed  and  said  he  would  do  what  he  liked,  and  after- 
wards  voted.  They  were  in  the  habit  of  dealing  at  Patter- 
son's store,  and  a  few  days  after  the  election  she  reminded 
him  of  his  promise,  whereupon  and  in  pursuance  of  it  he 
gave  her  some  groceries  to  the  value  of  $4.49.  These,  as  I 
find,  are  the  material  facts  relating  to  this  charge.  So  far 
as  Patterson's  evidence  differs  from  that  given  by  the 
Kyles  I  have  no  hesitation  in  accepting  the  latter. 

This  charge  is  one  which  comes  under  the  latter  part  of 
sub-sec.  {a)  and  sub-sec.  (c)  of  sec.  149  of  the  Election  Act. 

There  is  first  the  promise  of  some  valuable  consideration 
to  the  wife,  to  induce  her  to  procure  her  husband  to  vote 
at  the  election  for  the  respoudent,  or  to  him  through  her, 
to  induce  him  to  do  so,  in  itself  an  act  of  bribery ;  and 
secondly,  the  gift  to  the  wife,  in  consideration  of  the  hus- 
band having  voted,  which  was  also  an  act  of  bribery,  but 
with  the  additional  circumstance  that  it  was  connected 
with  and  in  fulfilment  of  the  original  corrupt  promise. 

It  was  urged  very  strongly  that  if  the  case  stood  upon 
the  promise  alone,  there  was  no  evidence  of  the  promise  of 
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any  valuable  consideration  within  the  words  of  the  section, 
the  promise  "  to  make  it  all  right "  with  the  wife,  or  with 
her  and  her  husband,  being  too  vague  and  indefinite  to 
convey  any  meaning  or  assurance  of  a  gift  of  any  kind  in 
consideration  of  the  voting,  &c. 

We  must,  of  course,  look  at  the  position  of  the  parties, 
Patterson  being  a  store  keeper  with  whom  the  Kyles 
were  in  the  habit  of  dealing,  and  to  whom  they  were  at 
the  time  indebted. 

The  decision  of  the  Court  of  Appeal  in  the  Halton  Case, 
Hodgins's  E.  C,  283,  seems  to  me  to  lay  down  in  accordance 
with  authority  the  principles  upon  which  I  ought  to 
decide  the  present  case,  and  I  therefore  make  the  following 
extracts  from  the  judgment  of  Richards,  C.  J.,  at  page 
292 :  "  In  construing  this  statute,  we  must  consider  what 
was  the  intention  of  the  Legislature ;  and  there  is  no 
doubt  the  primary  object  was,  that  votes  should  be 
given  from  the  conviction  in  the  mind  of  the  voters  and 
those  who  supported  a  candidate  that  he  was  the  best 
person  for  the  situation,  and  that  the  public  interests 
would  be  best  served  by  electing  him.  The  evil  to  be 
corrected  was  the  supporting  a  candidate,  not  because 
he  was  the  proper  person,  but  causa  lucri.  The  sup- 
porting of  the  candidate  because  of  personal  benefit  to 
himself;  the  exercise  of  the  franchise  not  for  the  public 
good,  but  for  personal  gain  in  money  or  money's  worth  to 
the  voter  or  the  person  inducing  the  elector  to  vote  or  not 
to  vote,  was  what  the  Legislature  wished  to  guard  against. 

Then  what  was  the  motive  presented  to  the  mind  of 
Mrs.  Robins,  in  the  case  under  consideration,  to  induce  her 
husband  not  to  vote  against  respondent  ?  It  was  that 
she  was  to  receive  some  substantial  advantage  from  it, 
either  in  money  or  in  property — something  of  value.  She 
was  to  have  a  nice  present.  The  evidence  showed  she  con- 
sidered it  would  be  something  of  value — not  of  mere  fanciful 
or  imaginary  value,  but  of  real  value  that  would  be  appreci- 
able. What  occurred  would  well  justify  her  in  sup])osing 
that  the  respondent  intended  to  give  her  something  of 
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value,  and  that  he  intended  to  give  her,  in  the  language  of 
the  stabute,  a  valuable  (not  a  fanciful)  consideration  for 
inducing  her  husband  not  to  vote;  and  she,  entertaining  that 
belief,  tried  to  induce  her  husband  to  abstain  from  voting. 
So  that,  in  fact,  the  evil  which  the  Legislature  intended  to 
prevent  actually  existed  in  this  case.    This  woman  was 
corrupted  by  the  offer,  and  she  endeavored  to  exercise  an 
influence  over  her  husband   from  the  desire  to  get  the 
yvesent  which  had  been  promised  her."    And  at  p.  294  : 
"  But  I  do  not  understand  that  the  promiye  must  be  one  for 
which,  were  it  not  prohibited  by  the  Corrupt  Practices 
Act,  an  action  would  lie  for  the  breach  of  it.   The  evidence 
of  the  promise  requires  to  be  satisfactory."    Again,  at  p^ 
295.    "The  apparent  motives  of  the  party,  and  the  infer- 
ence from  the  Act  itself,  should  influence  our  decision." 
The  following  passage  from  the  Launceston  Case  is  quoted^ 
"  But  "token  lue  are  dealing  with  an  election  question,  we 
must  deal  with  the  motives  which  are  apparent,  and  which 
appear  from  the  Act  itself.    I  cannot  go  into  any  intention 
of  Col.  Deakin.    I  must  be  governed  by  what  he  said,  and 
by  the  inferences  [  ought  to  draw  from  what  he  did  and 
what  he  said/'    And  see  Simpson  v.  Yeend,  L.  R.  4  Q.  B. 
628 :   "  It   is   so  important  to  the  public  interest  that 
electors  should  be  left  free  to  vote  without  any  disturbing 
influence  of  any  kind,  that  we  feel  ourselves  bound,  in  con- 
struing the  statute  in  question,  to  give  full  effect  to  the 
plain  meaning  of  the  words  used,  and  to  apply  them  to 
the  substantial  facts  of  the  case,  without  roAsing  subtle 
distinctions  or  refinements  as  to  the  precise  words  or  ex- 
pressions in  which  the  pror)%ise  or  offer  may  he  conveyed!^ 
Referring  to  this  passage,  the  Chief  Justice  concludes : 
"  We  have  no  doubt  that  the  words  used  did  substantially 
convey  to  the  mind  of  Mrs.  Robins  that  if  she  used  her 
influence,  as  the  respondent  wished  her  to,  she  would,  in 
the  language  just  quoted,  receive  money  or  valuable  con- 
sideration which  she  would  not  otherwise  obtain,  and  this 
was  calculated  to  operate  on  her  mind  as  a  direct  induce- 
ment to  do  what  the  respondent  wished." 
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Looking  at  the  relation  in  which  these  persons  stood  to 
each  other,  and  the  obvious  motives  of  Patterson,  I  cannot 
doubt  that  he  intended  to  convey,  and  did  convey,  to 
Mrs.  Kyle  the  idea  that  if  she  procured  or  would  induce 
her  husband  to  vote  as  he  wished,  she  would  receive  some- 
thing of  value,  whether  in  the  shape  of  groceries,  money, 
or  an  abatement  of  their  debt. 

To  hold  otherwise  would,  in  the  language  of  my  Brother 
Burton,  in  the  case  from  which  I  have  quoted  so  largely, 
be  "  to  open  the  door  to  every  kind  of  ingenious  evasion 
of  the  Act." 

I  have  not  referred  as  yet,  in  dealing  with  the  question 
of  the  sufficiency  of  the  promise,  to  the  fact  that  a  few 
days  after  the  election  it  was  implemented  and  its  mean- 
ing explained  by  the  gift  of  some  groceries  by  Patterson 
to  Mrs.  Kyle.  This,  as  I  have  said,  was,  in  itself  an  act 
of  bribery,  and  if  it  had  stood  alone  it  would  have  been 
necessary  to  carry  the  evidence  of  agency  further. 

But  I  am  of  opinion,  that  as  it  is  shewn  to  have  been 
connected  with  and  to  have  been  done  in  carrying  out  the 
previous  corrupt  offer,  it  was  properly  proved  for  the  pur- 
pose of  shewing  what  both  parties  understood  that  offer  to 
be,  and  to  that  extent  the  respondent  is  affected  by  what 
was  done  after  the  election.  I  refer  to  the  Galway  Case, 
2  O'M.  &  H.  49,  as  laying  down  a  satisfactory  rule  on  this 
subject,  and  to  the  Brochville  Case,  Hodgins's  E.  C,  139, 
152  ;  Rogers  on  Elections,  ed.  1880,  (13th)  p.  356,  and 
note  (u). 

The  last  charge  is  that  of  the  bribery  of  Powell  by 
Patterson.  The  sum  said  to  have  been  paid  is  fifteen  cents 
or  twenty-five  cents.  I  do  not  think  it  necessary  to  go 
over  the  evidence  in  detail.  With  much  doubt,  and  taking 
the  most  favourable  view  of  it,  I  have  come  to  the  conclu- 
sion that  it  is  not  made  out. 

Since  writing  the  foregoing  I  have  seen  the  North  Vic- 
toria Case,  Hodgins's  E.  C.  252,  262,  decided  in  1875,  not 
cited  on  the  argument.  In  that  case  one  of  the  charges 
was  that  Malcolm  McDougall,  an  agent  of  the  respondent, 
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had  attempted  to  bribe  Ralph  Simpson,  and  the  evidence 
was,  that  McDougall  said  to  Simpson  he  would  like  him  to 
vote  for  the  respondent,  and  that  if  he  would  he  would  see 
him  another  day,  and  that  things  would  he  made  right 
Chief  Justice  Draper,  by  whom  the  case  was  tried,  said  :  "I 
think  the  evidence  falls  short  of  what  is  required  to  bring 
the  case  within  the  statute.  There  was  no  gift  or  loan  of 
money,  or  offer  or  promise  of  money  or  valuable  consider- 
ation. It  would,  I  think,  be  a  forced  and  unwarrantable 
construction  of  the  words  'he  would  see  me  another  time,, 
and  things  would  be  made  right,'  to  hold  them  to  import 
an  undertaking  fraught  with  penal  consequences."  Some 
weight  seems  to  have  been  attached  to  McDougall's  denial 
that  he  said  anything  to  Simpson  to  induce  him  to  change, 
by  way  of  promise  or  otherwise.  Still  the  terms  of  the 
corrupt  offer  or  promise  in  that  case  and  in  the  one  before 
me  are  so  nearly  identical,  that  if  there  had  been  nothing 
more  than  the  promise  proved  I  should  have  thought  it 
right  to  follow  the  decision  of  that  most  eminent  Judge, 
and  not  the  less  readily  because  my  Brother  Burton,  as  I 
understand,  takes  a  similar  view.  I  shall,  however,  allow 
what  I  have  written  to  stand,  as  it  expresses  my  own 
present  opinion,  and  because  there  is  here  the  additional 
element  of  a  subsequent  explanation  and  performance  of 
the  promise  or  offer  made  by  Patterson. 

Upon  the  whole  case,  therefore,  a  single  corrupt  act  has 
been  proved  in  my  judgment  to  have  been  committed  by 
an  agent,  but  without  the  knowlefige  and  consent  of  the 
candidate,  and  the  question  is,  whether  that  corrupt  act 
should  avoid  the  election,  or  whether  the  case  is  a  proper 
one  for  the  application  of  section  159.  Upon  the  whole  1 
think  the  election  ought  not  to  be  avoided.  It  is  true  the 
majority  is  very  small,  I  think  only  20,  but  the  corrupt 
practice,  though  not  of  a  trifling  nature,  was  one  of  trifling 
extent  in  so  far  as  it  consisted  in  the  bribery  of  one  person 
only.  Had  more  than  one  act  of  bribery  been  proved 
either  against  Patterson  or  any  other  agent,  or  if  the  act 
proved  had  been  one  not  merely  of  bribing  Kyle's  own 
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vote,  but  of  enabling  him  to  bribe  others,  in  any  directions 
either  by  giving  him  money  or  employing  him  to  canvass^ 
I  should  have  felt  great  difficulty  in  giving  the  respon- 
dent the  benefit  of  the  section.  But  here  the  act  must 
have  begun  and  ended  with  Kyle  alone,  and  therefore  I 
do  not  see  how,  in  the  language  of  the  section,  I  can 
reasonably  suppose  the  result  to  have  been  affected  by  it. 
I  pur})osely  refrain  from  expressing  any  opinion  as  to  the 
scope  of  the  section,  or  how  it  should  be  applied  in  other 
cases  ;  a  veiy  slight  difference  in  the  facts  might  induce  me 
to  think  it  not  applicable.  I  cannot  but  feel  that  its 
tendency  is  mischievous,  and  that  the  greatest  caution  is 
requisite  in  acting  upon.it. 

As  to  costs,  I  suppose  the  petitioner  should  have  them 
as  if  the  Kyle  charge  were  the  only  one,  but  nothing 
more. 

I  shall  therefore  report  that  it  has  been  proved  to  my 
satisfaction  that  a  corrupt  act  has  been  committed  by  an 
agent  of  the  respondent  without  the  knowledge  and  con- 
sent of  the  candidate,  but  the  same  was  of  such  trifling 
extent  that  the  result  cannot  have  been  affected,  or  be  rea- 
sonably supposed  to  have  been  affected  thereby,  and  there- 
fore that  the  election  is  not  avoided  thereby. 

2.  That  the  respondent  is  duly  elected  and  returned. 

3.  That  no  corrupt  practice  has  been  proved  to  have 
been  committed  by  or  with  the  knowledge  and  consent  of 
any  candidate  at  the  election  ;  and 

4.  That  there  is  no  reason  to  believe  that  corrupt  prac- 
tices have  extensively  prevailed  at  the  election  to  which 
the  petition  relates. 

G.  A.  B» 
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Before  The  Hon.  Chief  Justice  Cameron. 

CoBOURG,  7th  and  8th  January,  I884. 

John  Hardman  and  Henry  T.  Snelgrove,  Petitioners,  v. 
George  Guillet,  Respondent 

Treating — Bribery — Betting  with  voter  that  he  would  vote — Corrupt  Acts. 

When  an  act  or  expression  is  equivocal,  and  may  in  one  aspect  denote 
something  wrong  or  criminal,  and  in  another  aspect  be  quite  innocent, 
the  latter  should  be  adopted  as  denoting  the  true  meaning  of  the  expres- 
sion or  tendency  of  the  act,  unless  the  surrounding  circumstances  repel 
its  adoption. 

The  corrupt  acts  alleged  in  this  case  were  the  treating  of  B.  a  voter  by 
respondent's  agent  H.  by  giving  him  a  glass  of  whiskey,  and  two  sums 
of  money,  $2  and  $50  respectively.  The  treating,  according  to  B.'s 
evidence,  was  nothing  more  than  an  act  of  good  fellowship  ;  and  accor- 
ding to  H.  's  account,  that  B.  was  not  feeling  well,  and  the  whiskey  was 
given  in  consequence.  The  $50  was  given  B.  to  induce  him  to  go  away 
in  the  hope  that  his  absence  would  prevent  proceedings  being  taken 
against  B.  on  account  of  his  treating  and  giving  B.  the  $2  ;  and  not 
by  reason  of  any  previous  arrangement  between  them  that  B.  should 
receive  anything.  The  $2  was  given  on  the  polling  day,  but  after  the 
close  of  the  poll.  B.  negatived  that  it  was  paid  him  for  his  vote,  and 
stated  that  it  was  given  him  to  buy  whiskey  going  home;  while  H.  stated 
that  he  supposed  it  was  a  dollar  bill,  and  told  B.  to  go  and  treat  the 
boys  with  it  ;  and  that  it  was  not  given  on  account  of  any  previous 
promise,  or  for  his  having  voted. 

Held,  that  none  of  these  acts  constituted  corrupt  acts  so  as  to  avoid  the 
election. 

A  further  corrupt  act  was  a  bet  by  R. ,  respondent's  agent,  that  one  P. 
would  not  vote.  R.  swore  that  he  made  the  bet  not  with  any  intention 
of  influencing  P.'s  vote,  which  he  knew  such  a  bet  would  not  do,  but  as 
a  sporting  bet  made  on  the  spur  of  the  moment,  with  the  expectation 
that,  as  he  said,  P.  would  warm  up  and  vote  ;  while  P.  swore  that  the 
$5  would  not  have  prevented  his  voting  if  he  intended  to  do  so,  and 
that  he  had  made  up  his  mind  not  to  vote  before  the  bet  was  made. 

Held,  also,  that  this  was  not  a  corrupt  act. 


The  petition  contained  the  usual  allegations  of  bribery 
&c.,  and  claimed  to  have  the  election  avoided. 


WEST  NORTHUMBERLAND. 


33 


Bethune,  Q.  C,  and  W.  Kerr,  Q.  C,  for  the  petitioners. 
McCarthy,  Q.  C,  and  H.  F.  Holland  for  the  respondent. 

The  facts,  so  far  as  material,  are  stated  in  the  judgment 
of  the  learned  Judge. 

May  12, 1884.  Cameron,  C.  J. — At  the  close  of  the  case 
for  the  petitioners,  there  were  only  two  cases  of  alleged 
corrupt  practices,  committed  by  agents  of  the  respondent, 
upon  which  Mr.  Bethune,  Q.  C,  counsel  for  the  petitioners, 
claimed  to  have  the  election  avoided. 

These  were  contained  in  the  particulars  of  corrupt 
practices,  delivered  by  the  petitioners  to  the  respondents, 
in  paragraphs  Nos.  1,  2,  8,  and  9,  and  were  as  fol- 
lows : 

1.  Kaphael  Beauvois,  *  *  was,  on  the  20th  day  of 
June,  1882,  at  the  township  of  Haldimand,  by  Thomas 
Heenan,  *  *  an  agent  of  the  respondent,  treated,  con- 
trary to  section  94  of  the  Dominion  Election  Act  of  1874, 
and  promised  the  sum  of  S50,  or  some  other  valuable 
consideration,  to  induce  the  said  Raphael  Beauvois  to  vote 
for  the  said  respondent  at  the  said  election. 

2.  The  said  Raphael  Beauvois,  at  the  time  and  place 
aforesaid,  was,  by  the  said  Thomas  Heenan,  treated,  con- 
trary to  section  94  of  the  Dominion  Election  Act,  1874, 
and  paid  the  sum  of  $2  on  account  of  the  said  Raphael 
Beauvois  having  voted  for  the  respondent  at  the  said 
election. 

8.  John  Parker,  ^  was,  on  or  about  the  17th  day 
of  June,  1882,  *  *  paid  the  sum  of  $5  and  treated, 
contrary  to  section  94  of  the  Dominion  Election  Act,  1874, 
by  Robert  Roderick  Pringle,  *  *  an  agent  of  the 
respondent,  in  order  to  induce  the  said  John  Parker  to 
refrain  from  voting  at  the  said  election. 

9.  John  Parker  was,  on  or  about  the  30th  day  of  June, 
1882,  paid  the  sum  of  $5,  or  some  other  valuable  considera- 
tion, by  Robert  Roderick  Pringle,  an  agent  of  the  respon- 
dent, on  account  of  the  said  John  Parker  having  refrained 
from  voting  at  the  said  election. 
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The  charges  contained  in  paragraphs  1  and  2  depend 
upon  the  evidence  of  Raphael  Beauvois  and  Thomas  Heenan, 
as  to  the  commission  of  the  alleged  corrupt  acts.  There  is 
other  evidence  upon  the  question  as  to  Heenan's  being  an 
agent  of  the  respondent. 

In  the  view  I  take  of  the  effect  of  the  evidence  as  to  the 
corrupt  acts,  it  will  not  be  necessary  to  consider  the  ques- 
tion of  agency. 

The  corrupt  acts  indicated  by  the  evidence  are  two — 
treating  and  giving  money  to  Beauvois. 

There  is  no  doubt  about  the  act  of  treating,  nor  of  the 
giving  tw^o  distinct  sums  of  money — $2  and  $50 — by 
Heenan  to  Beauvois.  The  question  is  not  free  altogether 
from  doubt  as  to  the  motive  with  which  the  acts  were 
committed.  The  treating  was  not  such  as  avoided  the 
election,  unless  it  was  done  with  the  object  of  influencing 
Beauvois.  He  does  not  seem  to  have  regarded  it  in  that 
light  himself,  and  I  see  nothing  from  which  I  can  draw 
the  conclusion  that  the  two  treats  before  Beauvois  voted, 
were  other  than  acts  of  so-called  or  considered  good 
fellowship,  taking  Beauvois's  account  to  be  correct ;  and 
they  certainly  would  not  be  so  if  Heenan's  version  was 
the  right  one,  which  was,  that  Beauvois  was  complaining 
of  not  feeling  well,  and  he  gave  him  the  whiskey  in 
consequence. 

■  With  regard  to  the  giving  of  the  $50  to  Beauvois  at 
McGrath's,  though  it  was  a  very  foolish  thing  on  Heenan's 
part  to  do,  I  think  it  was  given,  as  Heenan  puts  it,  to 
induce  Beauvois  to  go  and  see  his  friends,  in  the  hope  that 
his  absence  would  prevent  proceedings  being  taken  against 
him  (Heenanj  on  account  of  his  treating  and  giving  Beau- 
vois the  $2  on  the  polling  day,  and  not  by  reason  of  any 
previous  arrangement  between  them  that  Beauvois  should 
receive  anything  for  his  vote.  There  would  seem  little 
room  to  doubt,  from  Beauvois's  statement,  that  he  expected 
something ;  but  he  had,  according  to  his  own  view  of  the 
matter,  no  reason  to  expect  anything  other  than  the  fact 
that  Heenan  had  urged  him  very  earnestly  to  vote  for  the 
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respondent,  or,  to  use  his  own  language,  had  coaxed  and' 
coaxed  him  to  do  so,  and  had  repeatedly  said  he  would  not. 
be  sorry  for  it.  Heenan  was  strongly  in  favour  of  the 
National  Policy,  as  the  principle  of  protection  in  contra- 
distinction to  free  trade  is  termed ;  and  if  he  believed  that 
such  policy  was  really  in  the  interest  of  the  country,  and  I 
see  no  reason  to  doubt  he  did  so  believe,  he  might  well  say 
to  a  farmer  that  he  was  urging  to  support  the  candidate 
who  upheld  that  policy  that,  by  voting  against  its  oppo- 
nent, though  of  his  own  party,  he  would  not  be  sorry,  and 
that  expression  was  not  pregnant  with  the  hope  of  any 
immediate,  direct,  and  individual  advantage  to  flow  from 
the  act  of  voting  to  the  voter  himself,  that  could  not  be 
enjoyed  by  others  in  like  circumstances  with  himself 
When  an  act  or  expression  is  equivocal,  and  may  in  one 
aspect  denote  something  wrong,  or  criminal,  and  in  another 
aspect  be  quite  innocent,  the  latter  should  be  adopted  as 
denoting  the  true  meaning  of  the  expression  or  tendency 
of  the  act,  unless  the  surrounding  circumstances  repel  its 
adoption.  Beauvois's  account  of  what  took  place  between 
him  and  Heenan  at  Warkworth,  just  before  the  ^50  were 
mysteriously  conveyed  to  him,  when  at  dinner,  in  an 
envelope,  is  far  from  clear,  owing  probably  to  his  want  of 
familiarity  with  the  English  language  ;  but,  as  far  as  it  i& 
intelligible,  it  agrees  with  Heenan 's  account  that  the  money 
was  given  to  him  in  order  that  he  might  go  and  visit  hm 
friends,  to  be  out  of  the  way. 

I  have,  therefore,  come  to  the  conclusion  it  would  not  be- 
proper  to  connect  the  giving  of  that  money  with  any  ante- 
cedent arrangement  or  promise  on  Heenan's  part. 

There  remains  to  be  considered,  the  object  and  effect  of 
the  giving  of  the  $2  by  Heenan  to  Beauvois  behind  the 
school  house,  after  he  had  voted.  That  payment  being 
made  after  Beauvois  had  voted,  would  not  be  a  corrupt 
act,  unless  it  was  made  in  consequence  of  some  direct 
agreement  or  promise  made  by  Heenan,  or  conduct  or 
action  on  his  part  from  which  he  intended  Beauvois  to 
draw  the  conclusion,  or  inference,  that  if  he  voted  for  the 
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respondent  lie  would  be  paid  for  voting.  Beauvois,  in  his 
evidence,  expressly  negatives  that  the  $2  were  paid  to  him 
for  his  vote,  and  says  that  when  Heenan  gave  him  the 
money  he  said  that  would  buy  him  whiskey  coming  home. 
Heenan's  account  is,  that  he  supposed  it  was  a  dollar  bill 
he  gave  him,  and  told  him  to  treat  the  boys  with  it ;  and 
he  swears  most  distinctly  that  it  was  not  given  on  account 
of  any  previous  promise,  or  on  account  of  his  having 
voted. 

I  think,  under  the  circumstances,  he  had  no  business  to 
give  Beauvois  the  money ;  and  if  I  had  never  read  an 
authority  upon  the  point,  and  was  dealing  with  the  ques- 
tion as  one  in  which  the  public  interests  alone  were  con- 
cerned, I  would  say  it  was  so  suspicious  that  the  election 
should  be  avoided  ;  but,  having  regard  to  decisions  upon 
similar  questions,  I  am  unable  to  say  that  this  evidence 
establishes  with  reasonable  certainty  that  the  payment 
was  corruptly  made,  that  is,  by  reason  of  some  previous 
promise  or  understanding,  and  a  previous  promise  or 
understanding  is  essential  to  make  a  payment  to  a  voter 
after  he  has  voted  a  corrupt  act. 

This  is  the  effect  of  the  opinion  of  Baron  Martin  in  the 
Second  Bradford  Election  Case,  19  L.  T.  N.  S.  723,  and  of 
Mr.  Justice  Lush,  in  the  Brecon  Election  Case,  2  O'M.  &  H. 
43,  at  p.  44.  Mr,  J astice  Lush  was  considering  the  question 
of  corrupt  treating  ;  but  the  same  meaning  must  be  assigned 
to  the  word  "corrupt,"  as  used  in  the  latter  clause  of  sub-sec. 
2  of  sec.  92  of  the  Dominion  Act  of  1874,  as  was  given  to 
the  latter  part  of  sec.  4  of  the  Imperial  Act,  17  &  18  Vic- 
ch.  102. 

In  the  Monck  Election  Case,  Hodgins  154,  Mr.  Justice  Gait 
held  the  following  evidence  did  not  sustain  a  charge  of 
bribery :  "Adam  V.  Moot — I  am  a  voter  in  this  division.  I 
voted  for  Mr.  Edgar.  David  Winslow  came  to  my  house 
before  the  polling.  He  asked  me  if  I  was  coming  out  to 
vote.  I  said  I  did  not  know  it  would  be  worth  my  while, 
because  I  was  a  hired  man.  I  said  I  would  consider  it  a  day 
lost  if  I  went  out  to  vote,  which  would  cost  me  a  dollar. 
He  said,  '  Come  out,  and  your  $1.00  will  be  all  right.' " 
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This  was  only  an  offer :  it  did  not  appear  to  have  been  per- 
formed, and  the  authorities  seem  to  decide  beyond  question 
that  in  the  case  o£  an  offer  not  carried  out,  the  evidence  must 
be  stronger  than  in  a  case  where  there  has  been  a  completed 
act.  This,  I  presume,  is  because  the  thing  done  is  in  itself 
evidence  of  the  corrupt  act,  and  strengthens  that  which 
would  otherwise  have  been  too  weak  to  produce  conviction. 

In  the  present  case,  the  voter  swore  that  when  he  asked 
Heenan  for  something  for  his  vote,  Heenan  told  him  he 
could  not  give  him  anything — that  he  dare  not  do  so ;  and 
had  the  82  been  given,  as  it  was,  if  no  more  had  been  said 
between  them,  there  would  be  no  ground  whatever  for 
adopting  the  view  that  the  $2  were  given  on  account  of  a 
corrupt  understanding.  But,  in  addition,  there  was  the 
repeated  statement,  if  he  voted  with  him  he  would  not  be 
sorry.  This  statement,  by  itself,  would  amount  to  nothing: 
see  Kovth  Victoria  Election  Case,  Hodofins  252.  Can  it  - 
properly,  in  the  face  of  the  statement  of  both  Beauvois  and 
Heenan,  that  the  money  was  not  paid  for  tlie  vote,  be  con- 
strued to  have  been  a  payment  made  in  consequence  of  some 
understanding  or  arrangement  made  beforehand.  I  do  not  - 
think,  regard  being  had  to  the  respondent's  strict  rights,  it. 
can. 

The  question  presented  under  paragraphs  8  and  9,  by  the 
evidence,  was  a  bet  made  by  Robert  Roderick  Pringle,  an. 
admitted  agent  of  the  respondent,  and  the  money  paid  in 
consequence  of  such  bet,  a  payment  of  money  in  order  to 
induce  John  Parker,  a  voter,  to  refrain  from  voting.  The 
bet  was  made  directly  with  the  voter,  that  he  would  vote 
at  the  election,  consequently,  as  he  would  gain  $5,  the 
amount  of  the  bet,  if  he  did  not  vote,  and  would  have  ta 
pa}-  So  if  he  did  vote,  the  effect  of  the  bet  was  undeniably 
an  inducement  to  him  not  to  vote ;  and  if  the  probable 
effect  alone  were  to  be  considered,  without  reference  to  the 
intention  of  the  parties  making  the  bet,  the  election  would 
have  to  be  avoided.  But  it  appears  to  me  it  is  the  motive 
or  intention  that  constitutes  the  corrupt  act,  and  not  the 
result  merely ;  though  I  think  in  these  election  cases,  as 
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well  as  in  criminal  cases,  the  intention  may  be  inferred 
from  the  probable  result  of  the  act  done.  Pringle  swears 
positively  that  he  did  not  make  the  bet  with  any  intention 
of  influencing  Parker's  vote,  but  as  a  sporting  bet,  with 
the  expectation  of  winnings  as  he  believed  the  voter  would 
warm  up,  and  that  $o  would  not  have  induced  him  to 
refrain  from  voting  if  he  wished  to  do  so.  Parker  himself 
said  it  would  not,  and  that  he  had  fully  resolved  not  to 
vote  before  the  bet  was  made.  I  cannot,  in  the  face  of 
Pringle's  positive  assertion  that  the  bet  was  not  made  with 
the  object  of  influencing  Parker  to  refrain  from  voting,  say 
that  it  was,  because  it  is  not  impossible,  or  improbable, 
that  such  a  bet  could  be  made  without  such  intention ; 
and  the  surrounding  circumstances  rather  strengthen  than 
weaken  the  probability  that  it  was  made  without  any  such 
intention.  Had  Pringle  been  canvassing  the  voter  and 
found  in  him  a  disinclination  to  vote,  though  not  a  resolu- 
tion not  to  do  so,  and  he  made  the  bet,  I  should  have  had 
little  hesitation  in  holding  that  it  was  made  expressly  to 
convert  disinclination  into  resolution,  and  thus  it  would  be 
a  clear  contravention  of  the  Aot.  But  the  meeting  between 
them  was,  as  far  as  the  evidence  discloses,  without  pre- 
meditation; and  the  bet  was  a  thing  done  upon  the  spur 
of  the  moment,  when  Pringle  was  told  by  Brown  that 
Parker  said  he  would  not  vote. 

While  I  do  not  think  I  can  properly  hold  this  bet  was 
made  with  the  intention  of  inducing  Parker  to  refrain 
from  voting,  it  comes  dangerously  near  leading  to  that 
conclusion. 

On  the  whole  case,  it  seems  to  me  that  a  decision  for  or 
against  the  validity  of  the  election  could  not  be  said  to  be 
absolutely  wrong ;  and  the  direct  statement  of  the  wit- 
nesses that,  in  what  was  done,  there  was  no  corrupt 
intention  being  in  favour  of  its  validity,  and  only  inferences 
that  may  be  drawn  from  the  acts  so  affirmed  under  oath 
to  be  innocent  against  it,  I  must,  in  submission  to  the 
current  of  authority  in  like  cases,  lean  to  the  side  of 
validity. 
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There  can  be  no  question  I  think,  upon  the  evidence, 
that  the  respondent  himself  desired  to  have  a  pure  election, 
and  nothing  verging  in  the  slightest  upon  improper  con- 
duct on  his  part  appears. 

The  language  of  Baron  Martin  in  the  Wig  an  Election 
Case,  1  O'M.  &  H.  188,  at  p.  192,  may  properly  be  applied 
to  the  circumstances  of  this  case.  He  said :  "  If  I  am 
satisfied  that  the  candidates  honestly  intended  to  comply 
with  the  law,  and  meant  to  'obey  it,  and  that  they  them- 
selves did  not  act  contrary  to  the  law,  and  bond  fide 
intended  that  no  person  employed  in  the  election  should 
do  any  act  contrary  to  the  law,  I  will  not  unseat  such  a 
person  upon  the  supposed  act  of  an  agent,  unless  the  act 
is  established  to  my  entire  satisfaction.  Things  may  have 
been  done  at  an  election  of  which  I  do  not  approve — for 
instance,  having  committees  at  public  houses,  hiring  a  num- 
ber of  carriages  *  *  or  hiring  roughs — but  which  do 
not  of  themselves  avoid  an  election.  They  are  ingredients 
w^hich  may  be  taken  into  consideration,  and  they  may 
tend  to  shew  what  was  the  real  quality  and  meaning  of  an 
ambiguous  act,  which  may  have  one  effect  or  another, 
accordino^  as  the  Judo^e's  mind  is  satisfied  that  it  was 
honestly  or  dishonestly  done.  It  may  be  that  at  an  elec- 
tion certain  acts  have  taken  place  which  the  Judge  dis- 
approves of,  but  which  do  not  satisfy  him  that  another 
act  upon  which  the  validity  of  the  election  depends  was 
corruptly  done." 

In  the  East  Toronto  Election  Case,  Hodgins  96,  Rich- 
ards, C.  J.,  quoted  this  language  with  approval,  and,  apply- 
ing it  to  the  case  then  before  him,  said  :  "I  have  not  that 
clear  and  satisfactory  evidence  of  acts  contrary  to  law, 
done  b}'  his  agents,  which  will,  in  my  opinion,  justify  me 
in  declaring  the  election  of  the  respondent  void,  and  it 
therefore  becomes  my  duty  to  declare  the  respondent  was 
duly  elected." 

I  think  no  one  can  rex  l  the  evidence  given  in  that  case 
and  say  that  case  was  properly  determined,  if  this  should 
be  set  aside.    There  is  n  )b  liugf  in  this  case  that  can  pive 
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any  colour  or  bearing  to  the  acts  complained  of,  except 
the  circumstances  immediately  surrounding  or  connected 
with  the  acts  themselves,  and,  as  I  have  already  said,  these 
are  not  sufficient  to  justify  me  in  placing  the  construction 
upon  them  that  they  were  not  innocent,  but  corrupt. 

From  the  cases  in  which  I  have  differed  from  other 
Judges,  I  am  led  to  believe  that  my  own  mind  is  too  prone 
to  adopt  an  unfavourable  view  to  respondents  in  these 
election  trials,  biased  perhaps  by  the  consideration  that  the 
public  interests  require  that  the  people's  representatives 
should  be  chosen  without  undue  influence  of  any  kind 
being  practised  upon  the  electors,  or  any  of  them,  and  that 
the  surest  way  of  putting  an  end  to  corrupt  practices  would 
be,  to  vacate  every  election  in  which  they  appear  to  have 
been  practised  by  a  candidate,  or  an  agent,  to  the  most 
trifling  extent. 

If  it  were  necessary  in  this  case  to  decide  whether 
Heenan  was  an  agent  or  not  of  the  respondent,  I  should 
be  inclined  to  hold  that  he  was.  I  am  quite  sure,  from 
what  appeared  at  the  trial,  the  respondent  would  have 
been  anxious  to  secure  the  influence  and  assistance  of 
Heenan ;  and  I  think  he  was  disposed  to  regard  his  pre- 
sence with  him  in  the  neighbourhood  of  Bramley  as 
beneficial  to  his  cause,  and  no  direct  request  on  his  part  to 
Heenan  to  canvass  for  him  would  have  indicated  to  me  he 
accepted  his  services  more  distinctly  than  what  did  take- 
place. 

I  declare  the  respondent  duly  elected,  and  the  petition 
dismissed,  with  costs  to  be  paid  by  the  petitioners  to  the 
respondent. 

;N'o  j  e. — The  decision  has  been  reversed  by  the  Supreme  Court,  but  the 
judgment  has  not  yet  been  reported. 
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Befoee  Mr.  Justice  Galt  and  Mr.  Justice  Osler, 

NAPA^fEE,  September  10,  11,  and  12,  188 J^. 

Before  the  Court  of  Appeal. 

Present : — Chief  Justice  Spragge,  Mr.  Justice  Burton,  Mb. 
Justice  Patterson,  and  Mr.  Justice  Cameron. 

Toronto,  January  10, 1884. 

EzEKiEL  Bigbee  Miles,  Petitioner,  v.  Alexander  Hall. 
Roe,  Respondent. 

Cor7nipt practice — Agency — Treating — Paying  canvassers. 

L.  being  a  municipal  councillor,  and  as  such  a  member  of  an  association 
which  had  brought  out  the  respondent  as  a  candidate  for  election,  had 
a  personal  disagreement  with  the  respondent,  and  refused  to  attend  the 
meeting  of  the  nominating  committee  when  the  respondent  received  the 
nomination,  and  when  asked  by  the  respondent  to  support  him  refused 
so  to  do,  saying  that  he  now  had  an  opportunity  of  getting  even  with 
him  ;  but  without  the  knowledge  of  the  respondent  he  took  an  interest 
in  the  election  and  bribed  a  voter. 

Held,  that  he  was  not  an  agent  of  the  respondent,  and  that  there  v/as 
evidence  tending  to  shew  that  he  was  acting  treacherously  towards  him. 

S.  being  an  agent  of  the  respondent,  on  the  election  day  brought  some 
whiskey  to  a  blacksmith  shop  near  a  poll,  being  a  place  where  the 
neighbours  were  in  the  habit  of  congregating  to  warm  themselves,  &c., 
there  being  no  tavern  or  public  house  in  the  neighbourhood,  and  treated 
them  present  (most  of  them  being  voters)  without  reference  to  their 
voting,  and  without  distinction  as  to  which  side  they  supported. 

Held,  not  a  corrupt  practice. 

Certain  parties  were  paid  as  canvassers  in  behalf  of  the  respondent. 
Held,  not  a  corrupt  practice. 

The  petition  contained  the  usual  charges  of  corrupt- 
practices. 

The  evidence  on  the  most  strongly  contested  charges^ 
went  to  show  that  one  Lowry,  who  was  a  municipal 
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councillor,  and  as  such  a  member  of  the  Liberal  Conserva- 
tive Association,  which  association  had  brought  out  the 
respondent  as  a  candidate,  had  paid  one  Tayior  the  sum 
of  two  dollars  for  a  cat ;  but  that  the  said  Low^ry  had  had 
a  disagreement  with  the  respondent,  because  the  respon- 
dent had  opposed  him  in  a  municipal  contest,  and  had 
refused  to  attend  the  meeting  of  the  nominating  committee 
of  the  association  when  the  respondent  was  nominated  • 
and  when  asked  by  the  respondent  to  support  him,  and  by 
the  secretary  of  the  association  to  lay  aside  his  personal 
differences,  he  had  refused  to  do  so,  and  had  expressed  his 
determination  of  getting  even  with  the  respondent,  and 
had  afterwards,  without  the  respondent's  knowledge,  taken 
an  interest  in  the  election  on  behalf  of  the  respondent, 
and  had  made  the  payment  referred  to.  The  evidence 
also  showed  that  one  John  Storms,  an  agent  of  the  re- 
spondent, had  some  whiskey  on  the  polling  day  in  a 
blacksmith's  shop  near  one  of  the  polling  booths,  a  place 
where  the  neighbours  were  in  the  habit  of  congregating  to 
w^arm  themselves,  &c.,  there  being  no  tavern  or  public 
house  in  the  neighbourhood,  and  had  treated  those  present, 
most  of  whom  were  voters,  but  without  reference  to  their 
voting  and  without  distinction  as  to  which  side  they  were 
.supporters  of ;  and  that  money  had  been  paid  to  several 
parties  as  canvassers. 

The  majority  by  wdiich  the  successful  candidate  was 
elected  was  173. 

Mr.  J.  K.  Kerr,  Q.  C,  Mr.  Glide,  and  Mr.  Johnston, 
appeared  for  the  petitioner. 

Mr.  Hector  Cameron,  Q.  C,  3Ir.  G.  T.  Blackstock,  and 
Mr.  Hooper,  appeared  for  the  respondent. 

Judgment  was  given  at  the  trial,  after  the  evidence  was 
heard,  dismissing  most  of  the  charges,  but  the  Lowry  and 
Taylor  charges  were  pressed  in  argument. 

Mr.  Justice  Osler. — I  think  Taylor's  case  is  proved,  so 
that  you  can  confine  yourself  to  the  question  of  Lowry's 
agency. 
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Mr.  Kerr,  argued  further  on  the  question  of  Lowry's 
agency. 

Mr.  Justice  Ga.lt. — How  can  a  man  be  an  agent  of 
another,  when  that  man  applies  to  the  other  and  asks  him 
if  he  will  support  him  and  he  positively  refuses  ?  By  what 
process  can  you  constitute  that  man  the  agent  of  the 
respondent,  unless  something  took  place  afterwards  which 
was  brought  to  the  knowledge  of  the  respondent,  and  to 
which  he  assented  or  consented  ? 

Mr.  Justice  Osler. — The  very  fact  that  Lowry  did  not 
attend  the  meeting  of  the  nominating  committee,  is  a  fact, 
against  his  being  an  agent,  and  goes  to  shew  that  he  did  not 
intend  to  support  him.  Mr.  Lowry  was  ^  member 

of  the  nominating  committee,  we  will  assume,  by  being  a 
member  of  the  town  council,  he  being  a  Conservative.  I 
suppose  that  is  a  fact  which  is  also  proved.  But  it  is  also 
proved  that  he  did  not  attend  the  annual  meeting,  and  that 
he  did  not  attend  the  meeting  of  the  nominating^  committee 
Those  two  facts,  if  there  had  been  nothing  else,  would  have 
been  very  strong  facts  in  support  of  the  contention  of  the 
respondent  that  Lowry  was  not  his  agent  for  the  purpose 
of  that  election,  because  he  did  not  appear  to  have  acted 
on  the  nominatins^  committee,  and  had  not  attended  the 
aimual  meeting ;  but  beyond  all,  there  is  the  fact  that  there 
had  been  distinct  and  warm  personal  difference  between 
the  respondent  and  Lowry.  I  don't  say  that  that  would 
always  be  an  answer,  but  these  questions  of  agency 
depend  upon  the  circumstances  of  each  case,  and  although 
a  man  may  support  a  candidate  against  whom  he  has 
feelings  of  prejudice,  yet,  the  fact  that  he  is  a  per- 
sonal enemy  or  opponent  to  the  candidate  is  in  itself  a 
circumstance  that  the  candidate  may  rely  on,  when  it  is 
sought  to  fix  him  through  an  agent,  and  when  the  only 
instances  of  agency  are  those  which  are  directly  harmful 
to  him.  There  is,  then,  the  fact  of  personal  opposition 
on  the  part  of  the  person  sought  to  be  proved  to  be 
an  agent.  Beyond  that  there  is  the  fact  which  is 
-distinctly  sworn  to  by  Mr.  Elliott  and  Mr.  Roe,  by  Mr. 
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Elliott  in  particular,  that  Lowry  was  asked  by  Elliott  ta 
lay  aside  these  personal  differences  and  to  support  the 
candidate  of  the  party  :  that  he  positively  refused,  and 
would  have  nothing  to  do  with  it ;  he  absolutely  refused 
to  support  Mr.  Roe  in  any  way,  and  he  refused  to  attend 
the  meetings  ;  he  threatened  Mr.  Roe  twice  that  he  would 
remember  him  for  the  opposition  at  the  municipal  election, 
and  that  state  of  things  continued  up  to  the  evening 
before  the  polling  day.  Neither  Mr.  Roe,  nor  Mr.  Elliott,, 
nor  any  other  person,  so  far  as  we  know,  except  Mr. 
Murney  Bartells,  have  any  notice  or  information  of  Mr. 
Lowry's  change  of  opinion. 

I  say,  if  under  those  circumstances,  a  candidate  can  be 
fixed  with  the  acts  of  such  a  person  then  it  is  very  diffi- 
cult to  see  how  «,  man  can  be  a  candidate  at  all  without 
being  liable  to  be  unseated  by  the  acts  of  a  personal 
enemy. 

The  acts  of  Mr.  Lowry  appear  to  be  more  in  the  nature 
of  acts  done  for  the  purpose  of  "  getting  even  "  with  Mr.  Roe, 
as  he  expressed  himself,  than  for  the  bond  fide  purpose  of 
obtaining  votes,  at  whatever  cost  they  might  be  obtained, 
and  for  those  reasons  it  appears  to  me  that  Lowry  is  not 
an  agent  of  the  respondent.  I  express  no  opinion  as  to 
what  his  position  would  have  been,  if  nothing  more  had 
been  shown  than  that  he  was  a  member  of  the  nominating 
committee.  I  act  in  the  conclusion  I  come  to  upon  the 
evidence  as  to  the  other  facts  I  have  mentioned. 

So  far  as  findings  of  fact  upon  the  different  charges  is 
concerned,  I  think  it  satisfactorily  proved  that  Lowry  did 
bribe  Taylor,  the  negro,  in  the  cat  case.  I  quite  believe 
what  Taylor  was  saying,  but  I  think  it  is  not  proved  that 
he  bribed  Warner ;  and  Harrison's  case  is  out  of  the  question. 
I  don't  think  it  is  proved  that  he  bribed  Scheffel.  From 
what  Scheffel  himself  says,  I  don't  think  the  offer  was 
seriously  made. 

That  in  my  judgment  is  the  way  in  which  those  charges 
should  be  disposed  of. 
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Judgment  was  reserved  as  to  charges  81  to  85,  and  the 
Court  adjourned  until  Saturday  the  22nd  of  September, 
at  Osgoode  Hall,  Toronto. 

September  22,  1883.  Galt,  J. — At  the  close  of  the  case 
mv^  Brother  Osier  and  myself  announced  we  should  report 
that  no  corrupt  practice  had  been  proved  to  have  been 
committed  by  or  with  the  knowledge  and  consent  of  the 
respondent,  Alexander  Hall  Roe,  and  that  there  was  no 
reason  to  believe  that  corrupt  practices  had  extensively 
prevailed  at  the  election  to  which  the  petition  relates. 
There  were  however,  several  charges,  numbered  from  81  to 
85  inclusive,  on  which  we  refrained  from  giving  judgment 
at  the  trial,  and  which  we  reserved  for  future  consider- 
ation. They  had  reference  to  acts  done  by  agents  and  not 
by  the  respondent,  personally,  nor  with  his  knowledge  or 
consent,  and  cannot  therefore  affect  the  result  of  the 
election,  as  they  were  (if  corrupt,  which  is  the  question 
now  before  us)  of  such  trifling  nature  and  extent  that  in 
my  opinion  the  result  cannot  have  been  affected  or  be 
reasonably  supposed  to  have  been  affected  by  such  acts. 
The  charges  are  as  follows  : 

No.  81.  Wesley  Brown,  of  the  township  of  Ernesto wn, 
in  said  county,  agent  of  the  said  respondent,  did  at  the 
township  of  Ernesto wn,  on  the  27th  February;  1883,  carry 
whiskey,  drink,  and  refreshment  on  his  person  within  the 
limits  of  polling  sub-division  No.  5,  of  the  township  of 
Ernesto  wn,  for  the  purpose  of  supplying  voters  with  the 
some,  and  the  said  Wesley  Brown  did  supply  drink, 
refreshment,  and  whiskey  to  the  voters  generally  on  said 
polling  day  to  induce  them  to  vote  for  the  respondent  at 
said  election. 

82.  John  Storms,  of  the  said  township  of  Ernestown, 
yeoman,  an  agent  of  the  said  respondent,  did,  at  the  town- 
ship of  Ernestown,  aforesaid,  on  the  27th  day  of  February, 
1883,  being  polling  day  at  said  election,  carry  drink, 
refreshment,  and  whiskey  on  his  person,  being  within  the 
limits  of  polling  subdivision  No.  5  of  the  township  of 
Ernestown,  for  the  purpose  of  supplying  the  same  to 
voters;  and  the  said  John  Storms  did  supply  drink,  refresh- 
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ments,  and  whiskey  to  the  voters  generally  on  said  polling 
day  at  said  election  to  induce,  compel  or  prevail  upon  them 
to  vote  for  the  said  respondent  at  said  election. 

83.  And  the  said  Wesley  Brown  and  John  Storms,  agents 
of  the  said  respondent,  did  on  or  about  the  27th  day  of 
February,  1883,  at  the  said  township  of  Ernestown,  within 
the  limits  of  polling  subdivision  No.  5,  supply  drink,  re- 
freshment, whiskey  or  other  intoxicating  liquors  to  Francis 
Jackson,  William  O'Meara,  Chester  Peters,  Ruggles  Storms, 
James  Lapum,  Robert  Reid,  Ira  D.  Hartman,  Levi  Brown, 
Sagar  Brown,  John  Warner,  and  William  J.  Warner,  all  of 
the  said  township  of  Ernestown,  farmers,  to  induce  them 
and  each  of  them  to  vote  for  the  said  respondent  at  the 
said  election,  and  also  to  induce  the  said  voters  to  procure 
or  endeavour  to  procure  the  return  of  the  said  respondent 
to  serve  in  the  Legislative  Assembly  of  Ontario  for  the 
Electoral  District  of  the  county  of  Lennox. 

84.  The  said  Wesley  Brown  and  John  Storms  did  treat, 
or  provide  and  furnish  drink,  intoxicating  liquors,  whiskej^ 
and  other  refreshment  to  voters  at  meetings  of  the  electors 
assembled  for  the  purpose  of  promoting  the  election  of  the 
respondent,  and  they,  the  said  John  Storms  and  Wesley 
Brown,  on  or  about  the  21st  day  of  February,  1833,  did 
pay  for  such  drink  and  entertainment  furnished  to  the 
electors  assembled  Avithin  said  polling  subdivision  No.  5, 
and  at  McKay's  hotel,  in  the  village  of  Odessa,  in  the  afore- 
said township  of  Ernestown  ;  and  such  drink  and  other 
entertainment  was  so  furnished  to  said  electors  to  induce 
them  to  vote  for  the  said  respondent  at  said  election,  and 
also  for  the  purpose  of  inducing  the  said  electors  to  procure 
or  endeavour  to  procure  the  return  of  the  said  respondent 
to  serve  in  the  Legislative  Assembly  of  Ontario  for  the 
Electoral  Distiict  of  the  county  of  Lennox. 

85.  The  said  John  Storms  did,  on  the  27th  day  of 
February,  1883,  at  the  township  of  Ernestown,  keep  a 
supply  of  whiskey,  drink,  intoxicating  liquors,  or  other 
refreshments,  in  Lockwood's  blacksmith  shop,  being  within 
a  distance  of  fifty  yards  from  the  polling  booth  in  said 
pohing  sub-division  No.  5,  at  the  village  of  Wilton,  and 
did  supply  whiskey,  drink,  intoxicating  liquors,  and  other 
refreshments,  to  William  Lockwood,  William  O'Meara,^ 
and  to  the  voters  generally,  to  induce  them  to  vote  for  the 
respondent  at  said  election,  also  to  induce  them  to  procure 
or  endeavour  to  procure  the  return  of  the  respondent  to 
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serve  in  tlie  Legislative  Assembly  of  Ontario,  for  the 
Electoral  District  of  the  county  of  Lennox. 

There  is  no  evidence  to  sustain  charge  81.  Wesley 
Brown  was  examined.  He  stated  he  saw  whiskey  at  Lock- 
wood's  shop,  and  took  a  drink  himself,  hut  there  is  no 
evidence  that  he  carried  whiskey  ■  himself  or  gave  any  to 
any  other  persons.  This  charge  therefore  is  dismissed,  and 
so  are  charges  83  and  84,  so  far  as  they  relate  to  him. 
respects  the  charges  against  John  Storms,  82,  83,  and  85, 
it  was  proved  and  was  admitted  by  him  that  he  took  a 
bottle  of  whiskey  in  his^^  cutter  to  Lockwood's  shop,  and 
this  whiskey  was  drank  by  the  persons  assembled  there, 
but  there  is  no  evidence  whatever  that  it  was  given  to 
influence  the  votes  of  the  persons  partaking  of  it. 

The  ] earned  counsel  for  the  petitioner,  however,  con- 
tended, that  under  R.  S.  O.  ch.  10  sec,  153,  this  w^as  a 
corrupt  practice,  because  as  the  polling  was  then  going  on, 
and  the  persons  partaking  of  the  spirits  were  some  of  them 
voters  and  had  come  to  that  place  to  vote,  we  must  hold 
that  Storms,  who  was  admitted  to  be  an  agent  of  the 
respondent,  was  guilty  of  a  corrupt  practice  under  that  sec- 
tion ;  and  he  relied  on  the  decision  lately  given  by  Patter- 
son, J.  A.,  and  Fei  guson,  J.,  in  the  West  Simcoe  Election  as 
sustaining  that  view.  The  circumstances  of  that  case  and 
the  present  are  however  quite  different.  I  agree  in  the 
opinion  formed  by  the  learned  Judges  who  tried  that  case, 
that  the  refreshments  there  provided  were  furnished  on 
account  of  the  persons  partaking  of  them  "  being  about  to 
vote  or  having  voted  "  but  in  that  now  before  us  there  is 
no  such  evidence,  the  only  fact  proved  being  that  a  small 
quantity  of  whiskey  was  brought  to  the  blacksmith's  shop^ 
w^here  according  to  the  evidence  of  the  proprietor  himself 
"  there  w^as  a  crowd  there,  votei-s  on  both  sides  were  in  my 
shop,  Hawley's  friends  drank  out  of  the  bottle  the  same  as 
the  others.    I  was  supporting  Mr.  Hawley." 

The  153rd  sec.  is,  "  The  giving  or  causing  to  be  given  to 
any  voter  on  the  nomination  day,  or  day  of  polling,  on 
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ficcount  of  sucli  voter  being  about  to  vote  or  having  voted, 
any  meal,  drink,  or  refreshment,  or  any  money  or  ticket  to 
enable  such  voter  to  procure  refreshment,  shall  be  deemed 
a  cori'upt  practice." 

It  appears  to  me  that  to  constitute  the  giving  refresh- 
ments a  corrupt  practice  it  must  be  shewn  it  was  given  to  a 
voter  on  account  of  such  voter  being  about  to  vote  or  hav- 
ing voted.  Otherwise,  as  was  contended  by  Mr.  Blackstock, 
counsel  for  respondent,  we  make  sec.  153,  which  contains  a 
qualification,  as  absolute  as  sec.  157,  which  is  unconditional. 
In  my  opinion  therefore  these  charges  82,  83,  and  85  should 
be  dismissed,  as  the  evidence  does  not  support  them.  As 
respects  charge  84  there  was  no  evidence.  This  charge, 
therefore,  is  dismissed. 

OsLER,  J.  A. — I  agree  with  what  has  been  said  by  my 
Brother  Gait  as  to  charges  numbers  81  and  84.  I  think 
they  were  disproved.  So  also  was  charge  number  83  so 
far  as  it  relates  to  Wesley  Brown. 

The  remaining  charges  upon  which  we  reserved  judg- 
ment are  those  numbered  82,  83,  and  85,  in  the  particulars, 
in  all  of  which  it  is  alleged  that  the  acts  therein  attributed 
to  John  Storms  were  done  by  him  to  induce  the  voters  re- 
ferred to  therein  to  vote  for  the  respondent,  and  also  to 
induce  them  to  pi  ocure  or  endeavour  to  procure  the  return 
of  the  respondent  to  serve  in  the  Legislative  Assembly  for 
the  electoral  district  of  the  county  of  Lennox. 

It  was  proved,  and  I  think  also  admitted  by  counsel  for 
the  respondent,  that  John  Storms  was  an  agent  of  the 
respondent. 

It  was  also  proved  that  at  some  time  during  the  polling 
day,  and,  as  I  find,  during  the  afternoon.  Storms  gave 
whiskey  to  several  persons,  electors  and  others,  at  a 
blacksmith's  shop  near  polling  sub-division  No.  1,  Ernest- 
town,  a  place  frequented  by  such  persons  for  the  purpose 
of  warming  themselves,  there  being  no  tavern  or  other 
place  of  resort  in  the  neighbourhood.  The  quantity  of 
liquor  thus  disposed  of  was  probably  a  couple  of  quarts. 
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It  was  contended  that  Storms's  acts  were  corrupt  pi-ac- 
tices  within  sees.  152  and  153  of  the  Election  Act 
<R.  S.  0.  c.  10). 

I  am  of  opinion  that  they  were  not  corrupt  practices 
under  the  former  section,  because  the  evidence  satisfies  me 
that  the  treating  was  not  done  witli  an  evil  mind  or  inten- 
tion, that  is  to  say,  with  an}'  intention  to  influence  or 
promote  the  election.  What  occurred  was  nothing  more 
than  the  common  practice,  which  prevails  so  much  in  this 
country  of  people  treating  or  drinking  together  when  they 
meet,  unaccompanied  by  any  ulterior  intention,  and  with- 
out reference  to  the  question  of  voting. 

The  153rd  section  was  the  one  chiefly  relied  on.  This 
section  enacts  that  "the  giving  or  causing  to  be  given  to 
uny  voter  on  the  nomination  day  or  day  of  polling,  on 
ucGonnt  of  such  voter  being  about  to  vote  or  having  voted, 
tiny  meat,  drink,  or  refreshment,  or  any  money  or  ticket  to 
enable  such  voter  to  procure  refreshment,  shall  be  deemed 
corrupt  practice,"  &c. 

It  was  strongly  contended  that  the  mere  act  of  giving 
liquor  to  voters  on  the  nomination  day  or  day  of  polling, 
assuming  it  to  have  been  done  under  the  circumstances 
and  for  the  purpose  already  described,  and  wholly  irre- 
spective of  any  question  of  intention,  was  a  corrupt 
practice  under  section  153,  and  avoided  the  election.  I  do 
not  desire  at  present  to  decide  whether  there  may  be  an 
infraction  of  this  section  without  the  existence  of  a  corrupt 
intent,  or  whether  in  view  of  the  diflerence  between  the 
language  of  sees.  4  and  23  of  the  English  Act  17  &  18 
Vic.  ch.  102,  and  that  used  in  sees.  152  and  153  of  our  Act, 
the  latter  section  must  necessarily  receive  the  same  con- 
struction as  the  corresponding  section  of  the  English  Act. 
I  express  no  opinion  either  way  as  to  this.  The  conse- 
quences of  any  infraction  of  the  section  are  highly  penal, 
and  we  must  be  careful  not  to  extend  it  to  any  case  which 
does  not  plainly  come  within  its  terms.  Full  effect  must 
be  given  to  the  expression  "on  account  of  such  voter  being 
about  to  vote  or  having  voted."  It  will  not  do  to  say  "I£ 
7 — VOL.  II  E.G. 
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there  had  been  no  voting  the  voter  would  not  have  been 
there,  and  then  there  would  have  been  no  treating  (so  to 
call  it)  ;  therefore  the  treating  must  have  been  on  account 
of  the  voter  having  voted  or  being  about  to  vote."  The 
meat,  drink,  or  refreshment  must,  in  m}^  opinion,  have  been 
given  with  reference  to  and  in  connection  with  the  voting. 
I  am  content  foi-  the  purposes  of  the  present  case  to  say 
that  the  practice  struck  at  by  the  section  is  one  more  of 
the  nature  of  that  described  by  Mr.  Justice  Willes,  in  the 
Bodmin  Case,  1  O'M.  &  H.  122.   He  says,  "  It  should  seem 
to  have  been  usual  in  former  times,  and  no  doubt  was  the 
practice  at  least  up  to  the  year  1854,  when  the  Corrupt 
Practices  Act  was  passed,  without  any  improper  design 
upon  the  voters,  and  with  a  view  to  profusion,  which  some 
might  dignify  by  the  name  of  hospitality,  to  give  to  every 
voter  who  came  up  pledged  for  a  candidate,  or  who  had 
voted  for  a  candidate,  at  the  election,  i-efreshment,  either 
by  opening  a  connnon  table  at  some  inn  where  the  voters 
bi-eakfasted  before  they  went  to  the  poll,  or  where  they 
had  refi  eshments  before  they  left  the  town,  after  polling, 
and  before  they  returned  to  their  homes.    I  cannot  help 
thinking  that  that  was  the  sort  of  practice  with  which, 
whether  corrupt  or  not,  the  Legislature  was  dealing  in  the 
23rd  section  of  the  statute."    1  do  not  mean  to  say  that 
the  section  is  directed  merely  against  a  practice  of  keeping 
open  house  for  voters  on  nomination  or  polling  days,  which 
is  not  by  that  name  made  an  illegal  or  corrupt  practice 
under  the  existing  statutes,  but  which  would  no  doubt 
come  within  the  section.    It  is  wide  enough  to  cover  the 
case  of  refreshment  furnished  to  a  single  voter  where  it  is 
given  in  connection  with  or  because  of  his  vote.  The 
Legislature  has  no  where  declared  that  treating  per  se,  as  a 
matter  of  so-called  good-fellowship  or  friendship,  shall  be 
a  corrupt  or  illegal  act,  further  than  as  it  may  be  so  pro- 
vided by  the  151st  section,  when  it  occurs  at  meetings  of 
ejectors  for  the  purpose  of  promoting  the  election, or  under 
the  157th  section,  which  prohibits  the  sale  or  gift  of  liquor 
at  taverns  and  shops,  &c.,  on  polling  days. 
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What  has  been  proved  in  the  case  before  us  was,  as  I 
have  ah'eady  said,  an  act  innocent  in  itself,  and  quite 
unconnected  with  the  election,  and  therefoi-e,  in  my  judg- 
ment, not  within  the  153rd  section. 

We  have  been  referred  to  the  decision  of  my  Brother 
Patterson  in  the  West  Simcoe  Case  as  an  iiuthoiity  in 
support  of  the  present  petitioner's  contention.  I  do  not  so 
regard  it,  as  it  seems  on  the  facts  to  be  entirely  distinguish- 
able from  the  case  we  are  dealing  with,  the  corrupt  practice 
there  relied  on  being  more  like  the  practice  Yvilles,  J., 
describes  in  the  Bodmin  Case  already  i-eferred  to. 

Charges  numbers  77,  78,  79,  91,  and  98  were  disposed  of 
at  the  trial,  or  treated  as  disposed  of,  against  the  petitioner, 
though  I  think  w^e  gave  no  formal  judgment  upon  them. 
I  may  add  that  if  w^e  had  found  the  charges  proved  which 
w^e  have  dealt  with  in  our  judgment  to-day,  w^e  should 
nevertheless,  in  view  of  the  nature  of  these  charges  and  of 
the  majority  by  which  the  respondent  was  elected,  have 
felt  bound  to  uphold  the  election  under  section  159. 

The  result  is  that  the  petition  is  dismissed. 

The  respondent  is  entitled  to  his  costs. 

From  these  judgments  an  appeal  was  had  to  the  Court 
of  Appeal,  and  was  argued  on  January  10,  1884,  before 
Spragge,  C.  J.  0.,  Burton  and  Patterson,  JJ.A.,  and 
Cameron,  J. 

S.  H.  Blake,  Q.  C,  and  Johnston,  for  the  appeal. 
H.  Cameron,  Q.  C,  and  G.  T.  Blackstock,  contra. 

January  19,  1884.  Bueton,  J.  A. — The  only  three 
charges  which  were  argued  upon  this  appeal  were  the 
charges  No.  48  in  the  particulars,  of  bribing  James  Taylor, 
by  the  payment  of  $2  by  one  Lowry,  alleged  to  be  an  agent: 
charge  of  treating  by  John  Storms,  an  agent ;  and  the 
payment  of  and  treating  by  paid  canvassers. 

One  of  the  learned  Judges,  in  disposing  of  the  first  of 
these  charges,  was  evidently  under  the  impression  that 
the  act  was  committed  by  Lowry  treacherously,  wdth  the 
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view  of  injuring  the  respondent  in  his  election,  and  one 
cannot  say  that  there  was  no  evidence  to  support  that  view, 
as  he  had  not  very  long  previously  threatened  to  be  even 
with  the  respondent,  in  consequence  of  his  taking  part 
against  him  in  a  municipal  election.  In  that  view  the 
respondent  would  of  course  not  be  liable  for  his  acts ; 
but  T  think  the  evidence  fails  to  establish  agency. 

The  mere  fact  that  Lowry  was  ex  officio,  as  a  municipal 
■councillor,  entitled  to  be  a  member  of  the  Conservative 
Association  would  not  in  itself,  without  evidence  that  he 
had  availed  himself  of  the  privilege,  constitute  him  a 
member,  so  as  to  render  the  respondent  liable  for  his  acts 
as  a  member  of  that  association  of  whose  services  in  the 
election  the  respondent  had  admittedly  availed  himself. 
Nor  do  I  think  that  the  evidence  shows  that  the  respond- 
ent had  invited  Lowry  to  do  anything  more  than  support 
him,  which  does  not  necessarily  mean  anything  more  than 
giving  him  his  vote,  which  he  refused  to  do,  adding,  "I 
promised  to  get  even  with  you,  and  I  am  going  to  have 
.an  opportunity  now." 

Mr.  Elliott,  the  secretary  of  the  association,  asked  him 
to  lay  aside  his  personal  differences  with  the  respondent 
and  support  him,  but  he  still  declined ;  and  he  also  refused 
to  attend  a  meeting  of  the  association,  or  to  have  any- 
thing to  do  with  the  election. 

How  he  came  to  change  his  mind  afterwards  and  can- 
vass for  the  respondent  is  not  made  clear  upon  the 
evidence,  and  it  is  shown  that  the  respondent  was  not 
aware  of  it.  It  would,  in  my  opinion,  be  going  to  an  un- 
warrantable length  to  hold  the  candidate  responsible  under 
these  circumstances  for  his  acts. 

The  second  charge  is,  that  John  Storms,  an  agent  of 
the  respondent,  gave  spirituous  liquor  to  a  number  of 
persons  on  polling  day  at  the  shop  of  one  Lockwood,  a 
blacksmith,  near  to  the  polling  booth,  and  that  such 
gift  was  a  corrupt  practice  either  under  the  157th  or 
the  152nd  or  153rd  section  of  the  Act  (R.  S.  0.  ch.  10). 
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I  understood  Mr.  Blake  to  contend  that  the  omission  of 
the  words,  "  in  which  spirituous  or  fermented  liquors  or 
drinks  are  ordinarily  sold,"  after  the  words  hotel,  tavern^ 
or  shop,  in  sec.  66  of  the  old  Act,  for  which  sec.  157  ha& 
been  substituted,  and  the  addition  of  the  word  ''place"  in 
that  section,  were  clearly  intended  to  extend  the  prohibi- 
tion to  any  place  within  the  polling  subdivision,  and  in 
connection  with  the  word  "  given  "  to  prevent  any  dispo- 
sition whatever  of  spirituous  liquor  on  polling  day. 

If  that  was  the  intention  of  the  Legislature,  I  think 
they  have  signally  failed  in  expressing  their  meaning. 
And  if  our  construction  of  sec.  66,  in  the  South  Ontario 
Case,  Hodgins's  E.  C,  was  the  correct  one,  a  fortiori  are 
we  compelled  so  to  hold  under  the  present  Act. 

There  was  much  room  to  doubt  under  the  former  law^ 
whether  the  section  might  not  be  divided  into  two  para- 
graphs, one  requiring  the  tavern  or  shop-keeper  to  close 
his  hotel  or  shop,  the  other  applying  to  the  sale  or  gift  by 
any  one,  tavern-keepers  or  not,  to  any  person  within  the- 
municipality.  We  stated  our  reasons  fully  in  that  case 
for  our  inabilit}^  to  place  that  construction  upon  it.  But 
the  present  enactment  appears  to  me  to  remove  all  doubt 
upon  that  point,  and  to  restrict  the  prohibition,  in  express 
terms,  to  any  hotel,  tavern,  shop  or  other  place  within  the 
limits  of  the  polling  subdivision,  the  word  place,  accord- 
ing to  the  ordinary  rules  of  construction,  being  confined 
to  a  place  ejusdem  generis.  The  word  "  give  "  is  to  be 
found  in  both  enactments,  and  was  intended  probably  ta 
prevent  an  evasion  of  the  prohibition  to  sell. 

If  the  Legislature  intended,  after  the  decision  of  thia 
Court  in  the  case  referred  to,  to  extend  the  prohibition,  I 
think  they  would  have  used  more  apt  words,  or  would 
have  omitted  all  reference  to  any  hotel,  tavern,  shop  or 
other  place,  and  prohibited  the  sale  or  gift  generally  in 
the  polling  subdivision  ;  but  if  they  had  done  so  we  should 
have  expected  to  find  a  similar  proviso  to  that  contained 
in  sec.  151. 
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I  think,  therefore,  that  the  case  is  not  within  sec.  157, 
and  that  there  is  no  evidence  of  its  being  a  corrupt  act 
under  sec.  152,  or  that  there  was  any  connection  between 
the  furnishing  the  drink  and  the  votins^  so  as  to  brinoj  the 
case  within  sec.  158. 

The  third  ground  of  appeal  is : 

3.  That  the  learned  Judges  should  have  found  on  the 
evidence  that  the  payment  of  certain  sums  of  money  to 
John  Storms,  of  the  Township  of  Ernestown,  John  Mc- 
Kay, of  the  said  township,  and  James  Howard  and  R. 
Fowler,  of  Amherst  Island,  ostensibly  to  pay  said  per- 
sons to  act  as  canvassers,  or  for  having  so  acted,  or  for 
their  expenses,  were  corrupt  practices." 

So  far  as  this  chars^e  points  to  the  money  having  been 
colourably  paid  for  one  purpose,  but  with  the  view  of  its 
being  used  for  bribery  or  other  corrupt  purposes,  there  is 
no  evidence  to  support  it.  If  it  is  meant  to  charge  that 
employing  paid  canvassers  is  a  corrupt  practice,  I  think 
the  case  is  concluded  by  authority  under  the  English  Acts, 
and  that  if  our  Legislature  had  intended  that  our  law 
should  be  interpreted  otherwise  than  the  words  repro- 
duced in  our  Act  had  been  interpreted  in  England,  they 
would  doubtless  have  changed  or  added  to  the  wording  of 
the  section,  so  as  to  convey  their  meaning.  So  far  as  any 
addition  has  been  made  it  is  favorable  to  the  view  that 
canvassers  may  legally  be  employed  and  paid. 

On  the  whole,  I  am  of  opinion  that  the  appeal  fails, 
and  should  be  dismissed,  with  costs. 

Spragge,  C.  J.  0. — I  agree  with  the  judgment  of  my 
Brother  Burton  upon  the  several  points  which  are  brought 
before  us  upon  this  appeal. 

As  to  the  agency  of  Lowr}^  I  think  it  is  immaterial 
whether  his  being  a  member  of  the  municipal  council,  and 
an  avowed  conservative  (assuming  him  to  have  been  so) 
constituted  him  ipso  facto  a  member  of  a  nominating  or 
executive  committee,  and  so  an  agent  of  the  conservative 
party,  or  not ;  because  even  supposing  express  assent  on 
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liis  part  not  necessary,  it  was  certainly  competent  to  him 
to  dissent,  and  the  evidence  shews  that  he  did  dissent 
very  emphatically,  when  asked  by  the  candidate  himself, 
and  when  asked  by  Mr.  Elliott  the  secretary  of  the  con- 
servative association. 

It  is  said  that  he  afterwards  canvassed  for  the  respon- 
dent, and  a  Mr.  Bartells  gives  evidence  of  his  having  spoken 
for  him"  as  he  puts  it,  not  openly  in  any  speech,  but  in 
conversation  with  electors.  That  of  itself  would  not  con- 
stitute him  an  agent,  even  if  he  had  in  good  faith  spoken 
to  electors  on  behalf  of  tlie  respondent,  especially  after 
what  had  passed.  It  is  not  proved  that  the  respondent 
had  after  his  repudiation  of  agency  accepted  him  as  his 
agent.  Something  is  said  of  the  respondent  having  ex- 
pressed pleasure  at  Lowry  having  as  he  had  been  told, 
agreed  to  forego  his  private  grievance,  and  give  his  support 
to  the  respondent,  but  this  is  not  brought  home  to  the 
respondent ;  and  if  it  had  been,  it  was  not  an  act  of  a 
character  to  constitute  him  his  ao-ent. 

He  did  commit  one  act  which  was  an  act  of  bribery,  and 
if  he  were  an  agent  of  the  respondent,  the  respondent  would 
of  course  be  fixed  with  responsibility  for  it,  it  would  cost 
him  his  seat.  I  refer  to  the  pseudo  purchase  for  $2  of  a 
•cat  from  the  colored  man  Taylor. 

His  offer  to  Marshall  ShefFel  of  a  like  sum  if  he  would 
vote  for  the  respondent,  cannot  be  seriously  urged  as 
the  offer  of  a  bribe,  and  evidently  was  not  so  regarded  by 
ShefFel  himself.  ShefFel  was  a  pronounced  member  of  the 
opposite  party,  and  the  offer  was  made  aloud  and  laugh- 
ingly across  a  public  street ;  and  Ut  is  evident  that  it  was 
looked  upon  by  him  as  an  ill-timed  jest  if  not  an  insult. 

One  of  the  learned  Judges  who  tried  the  case,  my 
brother  Osier,  entertained  at  least  a  suspicion  that  Lowry 
was  playing  false  to  the  respondent.  He  says:  "The  acts  of 
Mr.  Lowry  appear  to  me  to  be  more  in  the  nature  of  acts 
done  for  the  purpose  of  getting  even  with  Mr.  Roe,  as  he 
expressed  himself,  than  for  the  bond  fide  ipur-posQ  of  obtain- 
ing votes."    The  evidence  impresses  me  with  the  idea  that 
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my  learned  brother's  suspicion  is  well  founded.  Mr^ 
Justice  Gait  says  nothing  upon  that  point ;  he  had,  when 
the  other  rota  Judge  so  expressed  himself,  given  his  own- 
opinion  that  the  agency  of  Lowry  was  not  proved,  so  that 
we  do  not  know  that  he  took  a  different  view  as  to  the- 
bona  fides  of  the  conduct  of  Lowry. 

I  cannot  see  that  either  of  the  rota  Judges  is  wrong  iix 
the  conclusion  at  which  he  has  arrived  as  to  the  agency  of 
Lowry,  I  incline  to  think  that  both  are  right,  and  they 
have  certainly  had  better  opportunities  than  we  have  of 
forming  a  correct  conclusion  as  to  the  true  character  of 
what  passed  in  relation  to  the  alleged  agency  of  Lowry. 
Ma  Brother  Osier  must  have  felt  a  strong  conviction  that 
Lowry  was  acting  mala  fide  when  he  said  :  "  I  say  if 
under  these  circumstances  a  candidate  can  be  fixed  with 
the  acts  of  such  a  person,  then  it  is  very  difficult  to  see 
how  a  man  can  be  a  candidate  at  all,  without  being  liable 
to  be  unseated  by  the  acts  of  a  personal  enemy." 

I  think  it  very  clear  that  the  giving  of  liquor  by  John 
Storms  to  several  persons  at  the  blacksmith  shop  of  Lock- 
wood  is  not  within  either  sees.  152  or  153.  I  so  entirely 
agree  with  the  judgment  of  my  Brother  Osier  upon  that 
point,  given  in  the  Court  below,  that  I  have  nothing  to 
add  to  it.  The  section  chiefly  relied  upon  before  the  rota 
Judges  was  the  153rd,  but  the  section  relied  upon  in  the 
aro^ument  before  us  is  the  157th. 

The  argument  of  Mr.  Blake  upon  that  section  is 
succinctly  stated  in  the  judgment  of  my  Brother  Burton- 
It  loses  much  of  its  force  when  we  find  in  the  Dominion 
Election  Act,  passed  two  years  before,  a  provision  in  rela- 
tion to  the  selling  and  giving  of  spirituous  liquors  on. 
polling  days  in  the  very  same  terms  (with  only  a  verbal 
difference  or  two)  as  sec.  157  in  our  Provincial  Act.  My 
brother  Patterson  has  been  good  enough  to  draw  my 
attention  to  it.    It  is  sec.  91  of  37  Vic.  ch.  9. 

It  may  well  be  that  our  Provincial  Legislature  thought 
it  wise  and  expedient  to  bring  our  election  law  into 
harmony,  so  far  as  in  its  judgment  it  could  properly  be 
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done,  with  the  election  law  of  the  Dominion.  It  might 
obviously  lead  to  unintentional  violations  of  the  law  invol- 
ving in  some  cases  the  setting  aside  of  elections,  in  others 
highly  penal  consequences,  if  the  laws  governing  elections 
differed  according  to  whether  they  w^ere  for  the  Dominion 
or  the  Provincial  Legislatures. 

Construing  sec.  157  by  itself  and  without  reference  tO' 
the  enactment  for  which  it  was  substituted,  it  must,  I 
think  receive  the  construction  which  my  brother  Burton 
places  upon  it,  and  the  words  "  or  other  place  "  must  be 
read  as  "  other  place  where  the  forbidden  liquor  is  ordin- 
arily "sold  "  upon  the  canon  of  construction  which  we  have  so 
frequently  to  apply  in  the  construction  of  written  instru- 
ments. 

Mr.  Maxwell,  1st  ed.,  speaking  of  generic  words  following 
more  specific  words,  and  the  former  being  confined  to  words 
ejwsdem  geaeris,  says  (p.  297)  :  "  But  the  general  word 
which  follows  particular  and  specific  words  of  the  same 
nature  as  itself,  takes  its  meaning  from  them,  and  is  pre- 
sumed to  be  restricted  to  the  same  genus  as  those  words  ;. 
or,  in  other  words,  as  comprehending  only  things  of  the 
same  kind  as  those  designated  by  them ;  unless,  of  course,, 
there  be  something  to  shew  that  a  wider  sense  was  intended," 
and  Mr.  Maxwell  gives  several  instances  which  illustrate 
this  canon  of  construction  and  its  application.  Refer  to  p, 
298  et  seq. 

I  will  quote  another  passage  from  Mr.  Maxwell  (p.  308). 
"  It  was  indeed  once  thought  that  in  the  14  Geo.  II. 
ch.  6,  which  made  it  a  capital  felony  to  steal  sheep  '  or 
other  cattle'  this  last  expression  was  'much  too  loose'  to 
include  any  other  cattle  than  those  already  specified,  viz., 
sheep  ;  but  (Mr.  Maxwell  adds)  this  extreme  strictness  of 
construction  is  attributed  to  the  excessive  severity  of  the- 
law  in  question," 

The  section  in  question  here  is  one  of  great  severity  if 
applied  universally,  and  not  limited  to  a  class  ejiisdem 
generis  with  those  enumerated.  That  class  would  com- 
prise what  are  called  restaurants,  saloons,  and  lower  down 
8 — VOL.  II  E.c. 
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in  the  scale  "  groggeries,"  and  the  like.  The  penalties 
for  offences  of  this  section  are  $100  for  every  offence,  and 
the  offender  is  subject  to  imprisonment  not  exceeding  six 
calendar  mouths  in  default  of  payment  of  the  fine.  The 
penalty  may  be  one  of  no  more  than  just  severity  if  limited 
to  taverns  and  other  places  where  spirituous  liquors  are 
ordinarily  sold,  while  it  would  operate  with  excessive 
severity  if  applied  outside  of  those  classes,  an  additional 
reason  I  think  for  holding  it  to  apply  only  to  certain  classes, 
and  that  without  resorting  to  the  somewhat  questionable 
reason  to  which  Mr.  Maxwell  says  the  decision  upon  14 
Geo.  II.  is  attributed. 

Upon  the  third  point  urged  before  us  upon  appeal,  that 
the  ro^a  Judges  should  have  found  upon  the  evidence  that 
the  payment  of  certain  moneys  to  Storms  and  others 
"ostensibly  to  pay  to  persons  to  act  as  canvassers  or  for 
h  iving  so  acted,  or  for  their  expenses,  were  corrupt  prac- 
tices "  I  agree  in  the  judgment  of  my  Brother  Burton. 

In  my  opinion  the  appeal  should  be  dismissed,  with 
costs. 

Cameron,  J. — The  appeal  in  this  case  raises  three  ques- 
tions for  consideration  and  determination  by  this  Court. 
First,  whether  on  the  evidence  given  at  the  trial  one  John 
Lowry  was  an  agent  of  the  respondent,  so  as  to  make  the 
respondent  responsible  for  a  corrupt  practice  committed  by 
him  in  paying  one  James  Taylor  two  dollars  for  his  vote. 
Second,  whether  John  Storms,  an  agent  of  the  respondent, 
was  guilty  of  a  corrupt  practice  in  giving  spirituous  liquor 
at  the  blacksmith  shop  of  one  Lockwood  within  a  polling 
sub-division  of  the  riding,  on  polling  day,  during  polling 
hours.  Third,  whether  the  payment  of  certain  sums  of 
money  to  John  Storms,  John  McKay,  James  Howard,  and 
R.  Fowler,  to  act  as  canvassers  for  the  respondent,  by  the 
respondent,  was  a  corrupt  practice. 

As  to  the  first  question  the  learned  Judges  found  that 
Lowr}"  was  guilty  of  bribery  in  paying  to  James  Taylor, 
a  coloured  man,  $2,  nominally  for  a  black  cat,  but  really 


LENNOX. 


59 


for  his  vote ;  but  they  found  that  Lowry  was  not  an  agent 
of  the  respondent.    The  agency  of  Lowry  rested  upon  the 
following  circumstances  :  There  exists,  and  existed  at  the 
time  of  the  respondent's  becoming  a  candidate,  an  organiza- 
tion known  as  the  Liberal  Conservative  Association  for 
the  county  of  Lennox.    The  respondent  was  nominated  by 
what  is  called  the  nominating  committee  of  the  association, 
and,  as  he  admitted  in  his  evidence,  he  was  the  candidate 
of  the  association,  and  in  his  opinion  its  members  were 
his  agents.    By  the  rules  of  the  association  all  municipal 
councillors  who  are  of  the  Conservative  party  are  mem- 
bers of  the  association  and  of  the  nominating  committee. 
Lowry  was  a  member  of  the  town  council  of  Napanee  at 
the  time  of  the  respondent's  nomination  by  the  nominat- 
ing committee,  but  he  was  not  present  at  the  nomination 
of  the  respondent,  nor  at  the  annual  meeting  of  the  asso- 
ciation in  1883,  when  the  respondent's  nomination  was  con- 
firmed. Owingto  a  personal  unfriendly  feeling  on  his  part  to 
the  respondent;  he  positively  refused  to  attend  such  annual 
meeting  of  the  association,  or  to  support  the  respondent  in 
any  way.  The  evidence  as  to  this  was  given  by  the  respon- 
dent himself,  and  by  G.  M.  Elliott,  the  secretary  of  the  asso- 
ciation.   The  latter  swore  "  Mr.  Lowry  was  not  at  the 
nominating  committee  at  which  Mr.  Roe  was  nominated.  I 
had  comn-.unication  with  him  on  the  subject  of  supporting 
Mr.  Roe.  In  February  last  I  had  two  or  three  times.  The 
first  time  was  immediately  before  or  after  the  issue  of  the 
writs.    I  had  some  previous  knowledge  the  writs  were  to 
be  issued  on  a  certain  day,  and  it  was  after  I  got  that 
knowledge,  but  before  the  meeting  of  the  association.  It 
must  have  been  just  before  the  first  of  February.   I  asked 
him  to  lay  aside  the  old  differences  ;  said  in  all  probability 
the  contest  would  be  a  close  one,  not  only  in  this  constitu- 
ency bat  throughout  the  country,  and  it  was  a  time  when 
all  Conservatives  should  lay  aside  all  personal  differences 
and  support  the  candidate ;  and  he  absolutely  refused  to 
have  anything  to  do  with  Mr.  Roe's  candidature,  or  to 
support  him  in  any  way.    At  the  same  time  I  asked  him 
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to  attend  the  annual  meeting  of  the  association,  and  he- 
refused  to  attend  that,  and  would  not  have  anything  to 
do  with  it ;  he  refused  positively." 

The  respondent  swore  he  supported  Mr.  Jamieson,  an 
op]3onent  of  Lowry,  at  a  municipal  election,  and  the  Con- 
servative party  also  supported  Jamieson,  and  further  said, 
"  T  had  a  conversation  with  Lowr}^  about  the  part  I  took. 
He  told  me  he  would  remember  me  and  'get  even  with 
me  for  it  sometime.'  That  was  in  March,  1882.  He  was 
not  present  at  the  meeting  of  the  nominating  committee 
when  I  was  nominated  in  August,  1882.  *  *  1  had  a 
conversation  with  him  after  I  vas  nominated,  I  think 
about  a  month  after,  perhaps  sometime  in  September  or 
October,  he  told  me  he  would  not  support  me.  I  think  he 
said  at  the  time,  I  promised  to  get  even  with  you,  and  I 
am  going  to  have  an  opportunity  now.  I  was  not  aware 
until  after  the  election  that  he  did  vote  for  me,  and  I 
think  that  some  of  my  friends,  I  cannot  tell  who  it  was 
said  they  thought  Lowry  had  voted  for  me.  That  was 
all  the  conversation  I  had  with  him  about  my  election.  If 
he  did  support  me  I  could  not  tell  how  he  came  to  do  so." 

On  this  evidence,  uncontradicted  as  it  was,  it  seems  to 
me  it  would  be  carrying  the  principle  of  agenc}^  further 
than  it  has  yet  been  done  to  hold  that,  in  the  face  of  his 
refusal  to  exercise  his  right,  the  mere  fact  of  Lowry's 
having,  by  reason  of  his  position  as  town  councillor,  a  right 
to  take  an  active  part  as  a  member  of  the  nomination 
committee,  without  doing  anything  in  assertion  of  the  right 
till  the  eve  of  the  election,  would  make  him  an  agent  for 
whose  unlawful  acts  the  respondent  must  bear  the  respon- 
sibility. The  acts  that  he  did  do,  as  far  as  shown  by  the 
evidence,  consisted  in  his  bribing  of  Taylor  already  men- 
tioned, and  an  offer  to  pay  one  James  Warner  for  his  day 
if  he  would  vote  for  the  respondent,  and  a  further  bantering 
enquiry  of  one  Sheffel,  whether  he  would  take  two  dollars 
and  vote  for  Roe ;  and  a  witness,  one  Murney  Bartells,  an 
apparent  supporter  of  the  respondent,  said  he  once  saw 
Lowry  at  a  committee  meeting,  but  did  not  see  him  taking 
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any  part  in  the  proceedings,  and  he  could  not  say  how  long 
he  remained  at  the  meeting.  These  acts  done  after  his  re- 
fusal to  support  the  respondent  and  to  attend  the  annual 
meeting  o£  the  association,  without  its  appearing  that  the 
respondent  was  aware  of  any  change  in  his  feelings  of  hos- 
tility, if  they  had  changed  towards  him,  are  not  such  as 
would  establish  agency  even  assuming  that  they  were 
done  for  the  express  purpose  of  aiding  the  respondent  and  , 
there  was  no  room  for  suspecting  or  questioning  his  bona 
fides. 

The  evidence  of  agency  is  infinitely  weaker  than  it  was 
in  many  adjudged  cases  in  which  it  has  been  held  to  be 
insufficient  to  establish  agency.  See  Nortli  Victoria  Case, 
Hodgins,  E.  C.  671,  where  many  of  the  authorities  on  the 
question  of  agency  at  elections  are  reviewed  by  the  pre- 
sent Chief  Justice  of  the  Common  Pleas,  whose  judgment 
was  affirmed  by  the  Court  of  Queen's  Bench,  37  U.  C.  R. 
234.  I  entertain  a  very  strong  opinion  that  where  a  can- 
didate is  brought  into  the  field  by  a  recognised  association 
or  organization  of  a  political  party,  the  members  of  such 
association  must  be  regarded,  if  nothing  takes  place  to 
show  a  repudiation  by  themselves  or  the  candidate  of  their 
agency,  as  the  latter's  agents  if  they  assume  to  act  in 
his  interest,  and  it  would  not  be  in  the  public  interest 
to  allow  a  candidate  to  avail  himself  of  the  result  of 
their  services  without  also  assuming  the  responsibility 
of  their  acts,  in  so  far  as  his  seat  may  be  affected  thereby. 
Otherwise,  while  in  fact  relying  upon  the  assistance  of  the 
organization,  the  candidate  might  escape  the  consequences 
of  corrupt  acts  committed  by  its  members  by  refraining 
from  directly  recognizing  the  individuals  of  the  organiza- 
tion as  his  agents.  It  cannot  be  said  that  injustice  can 
thereby  be  done  to  any  interest  concerned,  though  it  may 
render  necessary  a  new  election.  The  opponent  of  the 
candidate  who  has  had  the  benefit  of  such  agency  will  not 
be  prejudiced  by  a  new  election.  The  candidate  has  no 
right,  if  he  owes  his  election  to  the  exertions,  corrupt  and 
otherwise,  of  the  association,  to  complain  that  he  is  com- 
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pelled  to  assume  the  consequences  of  those  exertions  of" 
all  kinds,  as  well  injurious  as  beneficial,  and  the  associa- 
tion certainly  has  no  right  to  enjoy  a  triumph  acquired 
through  the  corrupt  agency  of  any  of  its  members,  while 
the  general  public  are  deeply  interested  in  having  elections 
conducted  in  a  manner  absolutely  free  from  the  taint  of 
any  kind  of  corrupt  practice. 

But  it  is  a  very  different  thing  to  hold  that  one  who  is 
personally  hostile  to  the  candidate,  and  repudiates  both  the 
candidate  and  the  association  as  far  as  the  election  is  con- 
cerned, and  who  at  the  last  moment,  without  notice  to  the 
candidate  of  his  intention,  assumes  to  chans^e  his  mind,  and 
then  comn:iits  a  corrupt  practice,  is  the  agent  of  the  candi- 
date for  whose  acts  the  candidate  must  be  deemed  respon- 
sible. In  such  a  case  he  cannot  be  held  to  have  any  closer 
connection  with  the  candidate  or  the  association  than  any 
individual  supporter  would  have,  and  in  that  case  there 
must  be  acts  or  conduct  on  the  part  of  the  candidate  from 
which  a  recognition  or  acceptance  on  his  part  of  the  assist- 
ance of  the  supporter  may  reasonably  be  inferred.  I  think 
in  the  present  case  there  is  much  room  to  conclude  that 
Lowry  was  not  in  fact  desirous  of  securing  the  election  of 
the  respondent,  but  was  providing  a  means  by  which  he 
might  be  unseated  if  successful,  and  thus  get  even  with 
him,  in  accordance  with  his  threat  or  declaration  to  that 
effect.  But  I  prefer  to  base  my  opinion  on  the  ground 
that,  if  acting  bond  fide,  he  was  not  an  agent  of  the  respon- 
dent, rather  than  to  assume,  without  having  heard  any 
explanation  from  himself,  that  he  was  acting  a  disgraceful 
and  treacherous  part,  not  only  to  the  respondent,  but  to  the 
party  with  which  he  had  been  politically  connected,  while 
committing  the  corrupt  and  prohibited  acts.  I  have  not 
overlooked  the  fact  appearing  in  the  respondent's  own  evi- 
dence, that  he  asked  Lowry  to  support  him.  That  without 
being  acquiesced  in  would  not  constitute  the  latter  an 
agent,  but  coupled  with  his  membership  of  the  conservative 
association  it  would,  the  respondent  being  the  candidate  of 
the  association,  were  it  not  for  his  refusal  to  give  that 
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support.    This  ground  of  appeal  is  therefore  not  entitled' 
to  prevail. 

As  to  the  second  ground  of  appeal,  the  evidence  fully 
supports  the  finding  of  the  learned  Judges,  that  the  treat- 
ing complained  of  was  not  corrupt  or  a  violation  of  either 
section  152  or  153  of  the  Ontario  Election  Act  (R.  S.  O. 
c.  10).  The  liquor  was  given  to  any  one  apparently  without 
reference  to  whether  he  had  voted  or  was  about  to  vote,  or 
to  induce  him  to  vote  or  refrain  from  voting.  It  was 
given  by  Storms  at  the  blacksmith's  shop  of  one  Lockwood^ 
a  political  opponent,  who  himself  had  a  flask,  and  ti-eated 
persons  coming  to  his  shop  to  warm  themselves,  the  day 
being  cold,  and  there  being  no  place  of  resort  in  the  vicinity,, 
without  any  reference  to  the  election,  but  as  a  friendly 
social  act.  Jn  the  same  spirit  was  the  liquor  of  Storms 
dealt  with.  The  treating  being  open  and  in  the  presence 
of  political  opponents,  without  the  slightest  reference  to 
the  way  in  which  the  parties  drinking  were  going  to  vote 
or  had  voted,  it  would  seem  impossible  to  regard  the  act 
as  a  violation  of  section  152,  and  I  think  it  equally  im- 
possible to  hold  that  it  was  an  act  prohibited  by  section 
153  The  words  in  that  section,  "on  account  of  the  voter 
being  about  to  vote  or  having  voted"  must  have  some 
significance,  and  I  agree  with  the  opinion  expressed  by 
Mr.  Justice  Osier  that  the  giving  of  meat,  drink,  or  refresh- 
ment, to  be  a  corrupt  practice  under  that  section,  it  must 
be  given  in  reference  to  and  in  connection  in  some  way 
with  the  voting  of  the  party  treated.  The  mere  fact  that 
the  party  has  come  to  the  neighbourhood  of  the  place  where 
the  treat  is  given  for  the  purpose  of  voting,  or  just  after 
havino'  voted,  will  not  make  the  act  of  treatinof,  without 
more  appearing,  a  giving  of  drink  on  account  of  the  voter 
being  about  to  vote,  or  on  account  of  his  having  voted. 

To  violate  clause  152  the  treating  must  amount  tO' 
bribery. 

To  violate  section  153  the  act  need  not  have  any  of  the 
essentials  of  bribery.  But  it  must  in  some  way  be  con- 
nected with  the  voting — that  is,  the  voter  must  in  some: 
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way  be  led  to  expect  that  he  would  receive  such  refresh- 
ment if  he  went  to  the  poll,  though  not  with  the  view  of 
inHnencing  him  as  to  the  way  in  which  he  should  vote,  or 
it  must  be  given  as  some  acknowledgment  of  the  fact  of 
his  having  voted,  and  because  of  his  having  voted.  It  is 
to  be  observed  any  kind  of  drink  or  refreshment  is 
prohibited  by  section  153,  and  not  merely  the  giving  of 
spirituous  liquors. 

It  was  as  a  violation  of  one  or  other  of  these  clauses  that 
Storms's  act  was  presented  at  the  trial ;  but  on  the  argu- 
ment of  the  appeal  it  was  contended  that  if  it  was  not  a 
corrupt  practice  under  one  or  both  of  these  clauses,  it  was 
so  under  section  157  ;  and  were  it  not  that  the  operation  of 
that  clause  would  seem  by  authority  to  be  confined  to  the 
sale  or  giving  of  spirituous  liquors  in  a  place  where  the 
same  is  usually  lawfully  sold,  I  should  have  very  great 
difficulty  in  holding  that  the  act  complained  of  was  not  a 
corrupt  practice  committed  by  an  agent  of  the  respondent. 

I  am  of  opinion,  however,  that  the  judgment  of  this 
Court  as  it  was  then  constituted  in  the  South  Ontario  Case, 
Hodgins,  E.  C.  420,  is  conclusive  upon  the  question,  as  on 
principle  it  is  not  to  be  distinguished  from  the  present  case. 
The  Court  was  not  unanimous  in  its  judgment,  as  that  very 
distinguished  Judge,  Chief  Justice  Draper,  dissented.  It 
was  there  held  that  section  66  of  the  Election  law  of  1868, 
32  Vict.  ch.  21  (0),  as  amended  by  36  Vict.  ch.  2,  only 
related  to  and  imposed  a  penalty  on  the  keepers  of  hotels, 
taverns,  or  shops  where  liquors  are  ordinarily  sold.  The 
language  of  that  clause  was  as  follows  :  "  Every  hotel, 
tavern,  and  shop  in  which  spirituous  or  fermented  liquors 
or  drinks  are  ordinarily  sold,  shall  be  closed  during  the 
day  appointed  for  polling  in  the  wards  or  municipalities  in 
which  the  polls  are  held ;  and  no  spirituous  or  fermented 
liquors  or  drinks  shall  be  sold  or  given  to  any  person 
within  the  limits  of  such  municipality  during  the  said 
period,  under  a  penalty  of  one  hundred  dollars  in  every 
case." 
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The  existing  provision  is  as  follows  :  "  No  spirituous  or 
fermented  liquor  or  strong  drink  shall  be  sold  or  given  at 
any  hotel,  tavern,  shop,  or  other  place  within  the  limits  of 
a  polling  sub-division,  during  the  polling  day  therein  or 
any  part  thereof,  under  a  penalty  of  one  hundred  dollars 
for  every  offence  ;  and  the  offender  shall  be  subject  to 
imprisonment  not  exceeding  six  months  at  the  discretion 
of  the  Judge  or  Court,  in  default  of  payment  of  such  fine." 

The  words  in  section  157  (R.  S.  0.  ch.  10)  "at  any  hotel, 
&c.,"  confine  the  application  of  the  clause  to  a  sale  or  giving 
within  the  hotel,  &c.,  as  much  as  the  provision  in  section  66 
of  the  Act  of  1868,  requiring  hotels,  &;c.,  to  be  closed  .  And 
it  is  only  the  addition  of  the  words  in  clause  157  after  the 
word  "shops"  of  the  words  "or  other  places,"  and  the 
omission  of  the  words  "ordinarily  sold,"  that  can  possibly  be 
held  to  make  any  distinction.  This  amendment  of  the 
law  took  place  on  the  10th  February,  1876. 

The  South  Ontario  Case  was  tried  at  Whitby,  on  the 
13th  May,  1875,  and  the  judgment  of  the  Court  of  Appeal 
was  delivered  on  the  22nd  January,  1876. 

Chief  Justice  Draper,  in  the  delivery  of  his  dissenting 
judgment — he  having  expressed  the  opinion  that  while  the 
first  part  of  the  clause  66  in  the  Act  of  1868  applied  only 
to  the  keepers  of  the  places  named,  the  latter  part  applied 
to  any  person  selling  or  giving  liquor  to  another  in  a 
tavern,  &c., — after  referring  to  the  opinion  of  the  other 
members  of  the  Court,  expressed  the  hope  that  the  Legis- 
lature would  remove  the  doubts  by  a  clear  statement.  The 
bill,  a  reference  to  the  journals  of  the  Legislative  Assembl}^ 
shows,  was  in  committee  of  the  House,  and  read  a  third 
time  on  the  8th  day  of  February  following.  It  is  therefore 
probable  that  the  Honorable  the  Attorney  General,  wlrj 
had  charge  of  the  bill,  was  then  aware  of  the  difference 
of  opinion  among  the  members  of  the  Court  of  Appeal 
and  made  clause  157,  then  clause  3  of  ch.  10,  39  Vic.  0.  to 
assume  its  present  shape,  with  a  view  to  remove  the 
doubts  that  had  arisen,  as  was  suggested  by  Chief  Justice 
Draper. 

9 — VOL.  II  E.G. 
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But,  as  was  pointed  out  to  me  by  my  Brother  Patterson^ 
clause  157  is  identical  with  clause  91  of  the  Dominion 
Election  Act  of  1874,  37  Vic.  ch.  9  (D.),  so  the  difference 
of  opinion  as  to  the  correct  interpretation  of  clause  66 
among  the  members  of  this  Court  may  not  have  influ- 
enced the  Legislature  in  the  adoption  of  the  clause  as  it 
now  staiids  ;  at  all  events,  it  has  not  accomplished  that 
object.  My  Brother  Patterson, in  the  Lincoln  C«.se,Hodgins, 
E.  C.  500,  came  to  the  conclusion  that  the  addition  of  the 
words,  "or  other  places,"  made  no  difference  in  the  effect  of 
the  clause, which  must  still  be  confined  in  its  operation  to 
the  prohibited  acts  of  selling  or  giving  within  a  place  o'i 
the  same  character  as  a  tavern,  hotel,  or  shop  where 
liquors  are  permitted  to  be  sold. 

The  words  hotel,  tavern,  or  shop,  would  not  ia  terms 
cover  all  the  places  in  which  liquors  are  licensed  to  be 
sold ;  as,  for  instance,  a  saloon.  And  if  originally  the 
provision,  as  it  has  been  decided,  was  confined  to  the 
places  named  in  clause  66  of  the  Act  of  1868,  the  words 
"other  places"  may  well  be  confined  in  their  operation  to 
places  of  a  like  nature,  as  hotel,  tavern,  or  shop. 

I  confess,  however,  if  there  had  been  no  decision  on  the 
point,  I  should  not  have  been  able  to  come  to  the  conclu- 
sion that  the  Legislature  intended  to  limit  the  operation  of 
clause  91  of  the  Dominion  Election  Act,  or  157  of  the 
Ontario  Act  to  places  licensed  to  sell  liquors,  or  where 
liquors  are  ordinarily  sold.  The  substitution  of  the  words 
"other  places"  in  these  clauses,  for  the  words  "ordinarily 
sold  "  in  clause  66  of  the  Act  of  1868  would  seem  to  repel 
the  idea  that  the  intention  to  so  limit  existed.  The  object 
of  the  enactment  originally,  as  signified  by  the  heading 
under  which  it  appeared,  was  to  secure  the  observance  of 
peace  and  good  order  at  elections  during  the  polling  day? 
and  it  is  too  plain  to  admit  of  controversy  that  if  spirituous 
liquors  formed  an  element  of  disturbance  and  disorder, 
they  would  be  equally  potent  whether  drank  at  a  tavern 
or  private  house.  I  should,  therefore,  in  the  absence  of 
authority,  have  attached  to  the  clause  the  meaning  that 
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would  be  given  to  it  by  a  layman  ignorant  of  any  principle 
of  construction  which  confines  general  words  following 
special  words  in  their  operation  to  things  ejusdem  generis, 
or  of  like  character  with  the  things  specially  indicated. 

Tavern,  hotel,  or  shop,  by  themselves,  have  no  necessary 
connection  with  the  licensed  sale  of  strong  drinks.  Taverns 
existed  before  licenses  for  the  sale  of  liquors.  Shop,  dis- 
associated from  the  words  where  strong  drinks  are  ordi- 
narily sold,  has  no  necessary  connection  with  the  sale  of 
liquor. 

The  definition  of  a  shop,  as  given  in  the  Imperial  Dic- 
tionary, is  "A  building  or  apartment  in  which  goods ^ 
wares,  drugs,  &c.,  are  sold  by  retail.  2.  A  building  in 
which  mechanics  work,  and  wliere  are  kept  their  manu- 
factures for  sale,"  which  definition  would  include  a  black- 
smith's shop. 

To  my  mind  the  Legislature  intended  during  the  day  of 
polling  to  totally  prohibit  the  sale  or  giving  awa}''  within 
the  electoral  district  of  spirituous  liquors  or  strong  drinks, 
and  that  the  inconvenience  that  might  be  thereby  caused 
to  some  private  individuals  was  considered  of  less  import- 
ance, in  a  public  point  of  view,  than  the  prevention  of 
disorder  and  disturbance  that  might  flow  from  the  per- 
mitting liquor  to  be  used  within  the  polling  sub-division. 

To  these  observations  I  will  only  add  in  considering  the 
question  it  should  be  borne  in  mind  that  the  Legislature 
has  made  the  use  of  liquor  in  four  distinct  cases  a  corrupt 
practice.  First,  when  it  is  given  at  any  time  to  induce  an 
elector  to  vote  or  to  refrain  from  voting.  Second,  when  it 
is  given  to  a  voter  on  nomination  or  polling  day,  any 
where,  on  account  of  his  being  about  to  vote  or  having 
voted.  Third,  furnishinof"  it  to  a  meetino^  of  electors 
assembled  to  promote  the  election  at  any  time  or  any  place 
except  at  the  usual  place  of  residence  of  the  candidate  or 
person  furnishing  it ;  and  fourthly,  selling  or  giving  it 
within  a  polling  subdivision  on  polling  day,  contrary  to  sec. 
157.  All  the  provisions  except  the  last  extend  to  any  kind 
of  drink  or  refreshment,  and  to  any  place,  while  the  last 
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alone  is  restricted  to  strong  drink,  and  applies  to  the  sell- 
ing or  giving  the  liquor  to  a  non  voter  as  well  as  voter, 
and  so  to  persons  unconnected  with  the  election  as  well 
as  to  those  taking  part  therein,  which  I  think  furnishes  a 
strong  additional  argument  in  favor  of  the  view  the  clause 
is  not  confined  in  its  operation  to  hotels,  taverns  or  shops? 
or  other  places  ejusdem  generis,  but  amounts  to  a  general 
prohibition  as  to  giving  or  selling  strong  drinks  on  the 
polling  day  within  the  subdivision  district.  The  opinion 
of  the  present  Chief  Justice  of  Ontario  in  the  South  Essex 
Case,  Hodgins,  E.  C.  235,  of  Chief  Justice  Draper  in  the 
South  Ontario  Case,  Hodgins,  E.  C.  439,  of  the  Chief  Justice 
of  the  Queen's  Bench  Division  in  the  North  Wentivorth 
Case,  Hodgins,  E.  C.  352,  and  of  the  Chief  Justice  of  the 
Common  Pleas  Division  in  the  South  Ontario  Case,  Hodgins, 
E.  C.  434,  may  be  usefully  considered  in  connection  with 
this  question. 

But  for  the  reason  already  stated  I  do  not  dissent  from 
the  opinion  expressed  by  the  other  members  of  the  Court. 

The  third  ground  of  appeal  presents  the  question  as  to 
whether  the  payment  of  canvassers  j9er  se,  without  any 
intent  to  bribe  or  influence  the  canvasser,  or  to  enable  him 
to  bribe  others,  is  a  corrupt  practice  under  section  149  of 
tlie  Ontario  Election  Act. 

The  learned  Judges  at  the  trial  held  it  was  not.  My 
Brother  Armour  in  the  North  Ontario  Case,  Hodgins,  E.  C. 
785,  held  that  it  was.  In  this  view  he  was  sustained  by 
Gwynne  and  Tachereau,  JJ.,  on  appeal  to  the  Supreme 
Court  (a),  but'  the  majority  of  the  Court,  consisting  of  Sir 
Wm.  J.  Ritchie,  C.  J.,  Fournier  and  Henry,  J  J.,  took  a 
'  different  view,  and  the  weight  of  English  authority  under 
a  similar  povision  of  the  Imperial  Election  Act  is  in  favour 
of  the  view  held  by  the  learned  Judges  at  the  trial  of  this 
case.  I  confess  I  think  the  language  of  section  149,  sub- 
sec,  (c)  does  in  terms  extend  to  and  cover  a  case  like  the 
present,  and  prevents  the  payment  of  money  to  canvassers, 
•but  as  there  was  no  corrupt  intent  in  the  present  case,  I 
( a )  Wheeler  v.  Gihhs,  4  S.  0.  430. 


LENNOX. 


69 


have  more  satisfaction  in  finding  a  different  construction 
has  been  put  upon  the  clause  by  the  Supreme  Court  and 
English  Judges,  than  that  given  to  it  by  my  Brother 
Armour,  whose  opinion  expressed,  in  his  usual  forcible  and 
clear  style,  would  commend  itself  to  me  as  sound  and  con- 
vincing. I  can  see  no  distinction  between  the  employ- 
ment of  an  orator  or  public  speaker,  so  called,  and  a  can- 
vasser, and  therefore  am  unable  to  distinguish  the  North 
Ontario  Case  from  the  present. 

Upon  the  whole  case  I  am  of  opinion  the  appeal  should 
be  dismissed,  with  costs. 

Patterson,  J.  A.,  concurred. 

G.  A.  B. 
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Before  Mr.  Justice  Bltrton  and  Mr.  Justice  Galt. 

Pembroke,  20th  August,  I884. 

John  Harvey,  Petitioner,  v.  John  Francis  Dowling, 
Respondent. 

Election  Act,  R.  S.  0.  ch.  10.  ss.  154,  161,  163— Controverted  Elections 
Act,  R.  S.  O.  ch.  11,  0.,  s.  2,  subs  6,  s.  38— Corrupt  act— Ille[jnl  act— 
Payment  of  voters  trctvelling  expenses — Concurrent  Ending — Disqualifi- 
cation— Removal  of — Retrospectioe  Act — ^7  Vic.  c.  4,  s.48,  0. 

At  a  Provincial  election  trial  before  Cameron,  J.,  and  Boyd,  C.  ,  Cameron, 
J. ,  certified  that  they  differed  in  their  judgments  as  to  whether  the 
respondent  was  guilty  of  a  corrupt  practice  under  section  161  of  the 
Election  Act,  R.  S.  0.  ch.  10,  in  paying  or  consenting  to  the  payment 
of  the  travelling  expenses  of  certain  voters  to  convey  them  to  the  poll ; 
and  he  further  certified  that  the  said  respondent  was  proved  guilty  of 

'  the  said  corrupt  practice. — Boyd,  C.  ,  also  certified  as  to  the  difference 
of  opinion  ;  and  further  certified  that  the  said  respondent  committed  an 
illegal  act  under  sec.  154  in  sanctioning  the  payment  of  voters  travel- 
ling expenses  at  such  election  ;  but  without  any  corrupt  intent,  and  in 
ignorance  which  was  involuntary  and  excusable,  under  a  belief  that  so 
long  as  he  did  not  personally  bear  or  pay  the  said  expenses,  it  was  not 
illegal ;  and  under  the  fullest  belief  that  the  said  voters  were  bound  or 
were  willing  to  repay  the  said  expenses,  or  allow  them  to  be  deducted 
from  their  wages. 

Held,  that  under  the  Act  in  question,  R.  S.  0.  ch.  11,  the  Judges  must 
concur  in  finding  that  the  respondent  had  been  guilty  of  a  "  corrupt 
practice"  :  and  that  there  was  such  concurrent  finding  here  ;  for  plthough 
the  finding  of  Boyd,  C.  ,  was  that  the  act  was  an  "illegal  act,"  such  illegal 
act  under  sec.  2,  sub-s.  6,  is  made  a  corrupt  act ;  and  that  the  respondent 
was  therefore  disqualified;  and  that  as  there  was  not  a  concurrent  find- 
ing under  section  162,  such  disqualification  was  not  removed  ;  and  that 
this  was  not  affected  by  the  Act  47  Vic.  ch.  4,  sec.  48  0.,  as  in  this 
respect  that  Act  was  not  retrospective. 

The  petitioner  in  this  case  was  an  elector,  and  prayed 
that  the  return  of  the  defendant  might  be  set  aside,  and 
that  Patrick  Devine  might  be  declared  entitled  to  the  seat, 
on  the  ground  the  respondent  was  personally  disqualified 
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a  candidate,  and  in  consequence  the  votes  given  for  him 
were  virtually  thrown  away. 

The  petition  also  charged  corrupt  practices  at  the  election  ; 
but  nothing  was  said  at  the  trial  on  this  branch  of  the  case, 
and  no  evidence  was  ^iven  on  it. 

It  was  proved  or  admitted  that  an  election  for  the  elec- 
toral district  of  the  south  riding  of  the  county  was  held  on 
20th  and  27th  days  of  February,  1883,  at  which  the  said 
John  Francis  Dowlino-  and  the  said  Patrick  Devine  were 
candidates,  and  that  the  returning  officer  returned  the  said 
John  Francis  Dowling  as  duly  elected.  It  was  also  proved 
or  admitted  that  a  petition  had  been  presented  complaining 
that  the  said  John  Francis  Dowling  had,  by  himself  and 
his  agents  been  guilty  of  corrupt  practices  at  such  last 
mentioned  election.  The  case  was  tried  before  Boyd,  C, 
and  Cameron,  J.,  now  Chief  Justice  of  the  Common  Pleas, 
by  whom  the  election  was  declared  void,  and  a  new  election 
was  directed  to  be  held.  The  findings  of  Boyd,  C,  and 
Cameron,  J.,  so  far  as  material,  are  set  out  in  the  judgment 
of  Gait,  J.  Such  election  (which  was  the  subject  of  this 
trial)  took  place  on  11th  and  18th  days  of  January,  1884. 

At  the  nomination  a  protest  in  the  following  terms  was 
handed  to  the  returning  officer  : 

"  To  Andrew  Irving,  Esquire,  returning  officer,  appointed 
to  hold  an  election  for  the  return  of  a  member  to 
represent  the  electoral  district  of  the  south  riding  of  the 
county  of  Renfrew,  in  the  legislative  assembly  of  the 
Province  of  Ontario,  and  to  the  electors  of  the  said  electoral 
division. 

"  I,  Patrick  Devine,  of  the  village  of  Renfrew,  in  the 
county  of  Renfrew,  merchant,  duly  nominated  as  a  candidate 
at  said  election  for  the  representation  of  the  the  said  riding 
in  the  said  assembly,  do  hereby  give  you  and  each  and 
every  of  you  notice  that  John  Francis  Dowling,  of  Egan- 
ville,  in  the  said  county,  Physician,  wh(^  has  been  proposed 
on  this  eleventh  day  of  January,  1884,  the  nomination 
day,  as  a  candidate  at  the  said  election,  and  who  claims  to 
be  a  candidate  and  seeks  to  be  elected  at  this  election  to 
repi-esent  the  said  riding  in  the  said  assembly,  is  not  duly 
qualified  to  be  a  candiuate  at  the  said  election,  and  this  by 
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the  judgments  of  Chancellor  Boyd  and  Mr.  Justice  Cameron 
rendered  in  a  certain  election  petition  filed  in  the  Court  of 
Appeal  for  Ontario  under  the  Controverted  Election  Act 
of  Ontario,  wherein  John  Harvey  was  and  is  the  peti- 
tioner, and  the  said  John  Francis  Dowling  was  and  is  the 
respondent,  the  said  John  Francis  Dowling  was  found 
guilty  of  corrupt  practices  within  the  meaning  of  the 
Election  Act  of  Ontario,  and  his  election  was  set  aside ^ 
and  he,  the  said  John  Francis  Dowling  thereby  became, 
and  was,  and  is  disqualified  from  being  a  candidate  at  this 
election,  and  is  incapable  of  being  elected  to  and  sitting  in 
the  said  assembly.  And  I  hereby  notify  you,  the  said 
returning  officer  that  I  am  the  only  duly  qualified  candi- 
date nominated  at  this  election,  and  that  I  should  be 
declared  elected  by  acclamation,  and  I  give  you  and  the 
said  electors  of  the  said  riding  notice  of  the  above  facts,, 
and  I  further  notify  3^ou  the  said  electors  not  to  cast  a 
vote  or  mark  a  ballot  at  this  election  for  the  said  John 
Francis  Dowling,  as  all  such  votes  or  ballots  shall  be  lost, 
thrown  away,  and  null  and  void.  That  I  do  and  shall 
claim  to  be  duly  elected  at  this  election  to  the  said 
assembly  as  being  the  only  dul}^  qualified  candidate  nom- 
inated and  standing  for  said  election.  And  we  the  under- 
signed electors  of  the  said  riding,  do  hereby  also  notify  you 
the  said  returning  officer  and  electors  of  the  said  riding,  of 
the  above  facts  and  claim  that  the  said  Patrick  Devine 
should  be  declared  elected  at  this  election,  as  being  the 
only  qualified  candidate  nominated  and  standing. 

Dated  at  Renfrew,  this  eleventh  day  of  January,  A.  D- 
1884 

"  Patrick  Devine, 

"  Candidate. 

"  J.  A.  Macdonald, 
"  A.  J.  Morrow, 
"  T.  McRae, 

"  Electors:' 

Notwithstanding  this  protest  the  voting  was  proceeded 
with,  and  the  returning  officer  declared  the  respondent 
duly  elected.    This  petition  was  then  filed. 

A.  R.  Greelman  and  D.  O'Connor,  for  the  petitioner. 
BetJmne,  Q.C.,  for  the  respondent. 
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September,  12,  1884.  Burton,  J.  A.— All  the  other 
charges  of  corrupt  practices  were  abandoned  at  the  hearing- 
wit  h  the  exception  of  one  charging  a  violation  by  the 
respondent  of  section  154  of  the  Election  Act,  R.  S.  0. 
ch.  10,  alleged  to  have  been  so  found  by  the  Judges  who 
avoided  the  previous  election  of  the  respondent. 

As  to  this,  it  was  urged  by  the  petitioner,  that  as  the 
res[)ondent  had  been  found  guilty  of  a  corrupt  practice  by 
a  report  in  which  both  of  the  Judges  concurred,  he  was 
ipso  facto  disqualified,  and  as  only  one  of  them  was  of 
opinion  that  the  case  was  brought  within  section  162  so  as 
to  relieve  him  of  the  penalties  and  disabilities  which 
attached  to  their  finding  under  section  161,  he  was  at  the 
time  of  the  last  election  incapable  of  being  elected  to  the 
Legislative  Assembly,  and  must,  unless  relieved  by  the 
j-ecent  legislation,  be  held  to  have  been  disqualified,  and 
the  election  must  consequently  be  avoided. 

Mr.  Bethune,  on  the  part  of  the  respondent,  contended 
that  the  intention  of  the  Legislature  was  that  there  should 
be  but  one  joint  report,  that  it  was  one  Judicial  act,  in 
w^hich  there  can  be  no  disagreement,  and  although  perhaps 
he  could  not  go  so  far  as  to  contend  that  the  report  must 
be  upon  one  piece  of  paper,  still  the  reports  must  be  in 
ipsissima  verba,  or  at  least  the  same  in  substance,  and 
he  referred  us  to  a  case  of  Grant  v.  Overseers  of  Pag- 
ham,  3  C.  P.  D.  80,  and  intimated  that  the  learned 
Chancellor  had,  upon  the  authority  of  that  case,  designedly 
altered  the  wording  of  the  report  when  presented  to  him 
in  order,  if  possible,  to  prevent  the  serious  consequences 
of  finding  the  candidate  personally  guilty  of  a  corrupt 
practice,  where  the  act  was  committed  without  any  corrupt 
intent,  and  under  the  belief  that  it  was  not  illegal.'* 

I  think  that  case  is  clearly  distinguishable  from  the 
present.  By  the  law  under  which  that  case  was  decided^ 
it  was  provided  almost  in  the  words  of  our  own  statute 
that  the  Judges  should  determine  whether  the  members 
whose  election  or  return  is  complained  of,  or  any  and 
what  other  person  was  duly  returned  or  elected,  or  whether 
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such  election  was  void,  and  shall  forthwith  certify  in. 
writing  such  determination  to  the  Speaker  ;  and  where 
corrupt  practices  are  charged  he  is  also,  in  addition  to 
such  certificate,  and  at  the  same  time  to  report  in  writing 
whether  any  corrupt  practice  was  or  was  not  proved  to 
have  been  committed  with  the  knowledge  and  consent  of 
any  and  which  candidate  at  such  election,  and  the  nature 
of  such  corrupt  practice. 

So  far  our  own  and  the  English  Act  are  alike,  but  we 
now  come  to  a  very  material  divergence.  Our  Act  pro- 
vides that  "  When  it  is  found  by  the  report  of  the  Judges 

^  that  any  corrupt  practice  has  been  committed  by 
or  with  the  actual  knowledge  or  consent  of  any  candidate 
at  an  election  in  addition  to  his  election  *  *  being 
void,"  he  shall  be  disqualified. 

The  English  Act  31-32  Vic.  ch.  125,  sec.  43,  is  very 
different.  It  is  :  "  Where  it  is  found  by  the  report  of  the 
J udge  *  *  that  bribery  has  been  committed  b}^  or  with 
the  knowledge  and  consent  of  any  candidate  at  an  election, 
such  candidate  shall  be  deemed  to  have  been  personally 
guilty  of  bribery  at  such  election,  and  his  election,  if  he  has 
been  elected,  shall  be  void  and  he  shall  be  incapable  of 
being  elected"  to  Parliament  during  a  period  of  seven  years. 

The  learned  Judge  in  that  case  did  not  report  that  the 
candidate  had  been  guilty  of  bribery,  nor  did  he  report 
that  a  corrupt  practice  had  been  committed  with  the 
knowledge  and  consent  of  the  candidate,  but  merely  th^tt 
he  was  guilty  of  a  corrupt  practice  within  the  true  intent 
and  meaning  of  the  Corrupt  Practices  Act  of  1854.  The 
words  used  in  the  report  did  not  necessarily  imply  personal 
bribery,  or  bribery  by  his  agents  with  his  knowledge  and 
consent.  There  is  great  good  sense  in  the  remarks  of  Mr. 
Justice  Grove,  at  p.  87,  that  "Where  you  have  to  construe 
a  penal  Act,  you  ought  to  see  that  the  ofience,  in  respect 
of  which  you  are  to  bring  home  the  penalty  against  the 
person  alleged  to  have  incurred  it,  is  proved  to  come 
clearly  within  that  which  the  Act  contemplates  as  being 
the  off'ence." 
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The  learned  Judges  there  held  that  upon  the  face  of  this 
report  it  was  consistent  with  it,  that  the  candidate  wa  s 
guilty  of  a  corrupt  practice,  but  not  guilty  of  a  corrup  t 
practice  personally  or  committed  with  his  own  knowledge 
and  consent,  and  the  Judge  :!iot  having  in  his  report  in 
terms  either  express  or  which  'ere  equivalent  to  express 
language  found  that  briberj^  had  been  committed,  they 
could  not  hold  the  party  disqualified.  Mr.  Justice  Lindley 
remarking  at  p.  91,  "Although  I  think  no  particular  words 
are  necessary,  still  the  report  to  disqualify,  must  be,  I 
think,  so  clear  and  precise  as  to  admit  of  no  doubt  or 
difference  of  opinion  as  to  its  meaning  or  legal  efi^ect." 

But  how  is  it  (in  this  present  case.)    Neither  of  the 
learned  Judges  are  strictly  accurate  in  their  reference  to 
the  section  161.    The  Chief  Justice  of  the  Common  Pleas 
finds  that  the  respondent  was  guilty  of  a  corrupt  practice 
under  section  161  in  paying  or  consenting  to  the  payment 
of  the  travelling  expenses  of  certain  voters  to  convey  them 
to  the  polls.    Section  161  does  not  in  fact,  create  any 
•offence.   What  the  learned  Judge  meant  evidently  to  refer 
to,  was  a  violation  of  section  154,  but  no  reference  is  made 
in  his  report  to  that  section.    The   learned  Chancellor 
certifies  that  the  Judges  differed  in  their  judgment  as  to 
whether  he  was  guilty  of  a  corrupt  practice  under  section 
161  of  the  Election  Act,  which  as  I  have  already  pointed 
out,  does  not  refer  to  any  corrupt  practices  of  which  the 
Judges  can  adjudge  the  party  guilty,  but  simply  provides 
that  when  it  is  found  by  the  report  of  the  Judges  upon 
an  election  petition  that  any  corrupt  practice  has  been 
committed  by  or  with  the  actual  knowledge  and  consent  of 
any  candidate,  disqualification  shall  follow.    But  he  pro- 
ceeds :  "And  I  further  certify,  that  the  said  respondent  com- 
mitted an  illegal  act  under  section  154  in  sanctioning  the 
payment  of  voters'  travelling  expenses  at  such  election." 
Adding,  "  but  without  any  corrupt  intent  and  in  ignorance 
which  was  involuntary  and  excusable  under  a  belief  that 
so  long  as  he  did  not  personally  bear  or  pay  the  said  ex- 
penses it  was  not  illegal ;  and  under  the  further  belief  that 
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the  said  voters  were  bound  or  were  willing  to  repay  the- 
said  expenses  or  allow  them  to  be  deducted  from  their 
wages."  And  then  he  adds  a  certificate  of  the  further  fact 
necessary  to  relieve  the  candidate  of  the  disabilities  incur- 
red on  being  proved  guilty  personally  of  a  corrupt  practice, 
viz.,  that  he  had  honestly  desired  and  in  good  faith 
endeavoured  to  have  the  election  conducted  according'  to 
law. 

In  the  light  of  what  was  mentioned  by  Mr.  Bethune  as 
to  the  alteration  of  the  report  by  the  Chancellor,  we  may 
perhaps  assume  that  what  the  learned  Judge  intended  to 
convey  was  that  they  differed  as  to  the  effect  of  sec.  161 
upon  their  report. 

The  report  itself  is  required  by  sec.  58  of  the  Contro- 
verted Elections  Act,  and  points  out  what  the  Judges  are 
called  upon  to  report.  The  learned  Chancellor  says  in  effect; 
"  I  hesitate  to  stigmatize  as  a  corrupt  practice  an  act  done 
under  the  circumstances  stated  in  my  report.  I  therefore 
report  the  facts  with  the  extenuating  circumstances;  if  in- 
law that  does  constitute  a  corrupt  practice,  be  it  so,  but  I 
desire  the  respondent  to  have  the  benefit  of  any  doubt  upon 
the  point,  as  J  cannot  bring  myself  to  stigmatize  it  as  a  cor- 
rupt practice."  And  that,  as  I  understood  it,  was  the  effect 
of  Mr.  Bethune's  contention  :  that  the  Judges  have  not  con- 
curred in  finding  a  corrupt  practice  in  so  many  words,  and 
that  being  so,  disqualification  did  not  follow  ;  but  still  I  think 
we  are  bound  to  enquire,  although  the  reports  are  not  in  the 
precise  words  of  the  Act  of  Parliament,  whether  they  do^ 
contain  words  which  unambiguously  and  necessarily  in- 
volve a  joint  finding  of  the  Judges  of  an  act  by  the 
respondent,  which  in  law  constitutes  a  corrupt  practice^ 
Mr.  Justice  Cameron,  as  I  have  already  pointed  out,  makes 
no  reference  to  sec.  154,  but  he  does  find  expressly  that 
the  respondent  was  proved  guilty  of  a  corrupt  practice,  to 
wit,  in  paying,  or  consenting  to  the  payment  of  the  travell- 
ing expenses  of  certain  voters  to  convey  them  to  the  polls. 
The  section  in  question  provides  inter  alia,  that  the  pay- 
ment by  any  candidate,  or  by  any  person  on  his  behalf,  of 
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the  travelling  and  other  expenses  of  any  voter  in  going  to 
or  returning  from  the  election  shall  be  illegal  acts,  and 
under  the  interpretation  clause  any  violation  of  the  section 
is  declared  to  be  a  corrupt  practice.  If,  therefore,  both 
the  Judges  had  signed  this  report,  even  without  the  express 
declaration  to  be  found  that  he  was  guilty  of  a  corrupt 
practice,  I  think  it  clear  that  as  a  consequence  the  respon- 
dent would  have  been  disqualified.  The  learned  Chancellor 
whilst  declaring  that  he  differs  from  the  Chief  Justice  in 
finding  the  respondent  guilty  of  a  corrupt  practice  under 
sec.  161,  does  find  that  he  committed  an  illegal  act  under 
sec.  154  in  sanctioning  the  payment  of  voters'  travell- 
ing expenses  at  such  election.  It  is  therefore  found  by 
both  reports  that  an  illegal  act  was  committed,  and  with 
the  knowledge  and  consent  of  the  respondent.  They  are 
both  referring  to  the  same  act,  and  they  both  agree  as  to 
its  illegality.  That  illegal  act  was  the  payment,  or  sanction- 
ing the  payment  of  expenses  prohibited  by  sec.  154,  and 
was  therefore  without  any  corrupt  intent  in  law  a  corrupt 
practice,  and  being  found  to  have  been  committed  with 
the  knowledge  and  consent  of  the  respondent,  he  necessarily 
became,  in  my  opinion,  disqualified  under  sec.  161,  and 
could  not  be  relieved  from  such  disqualification  unless  the 
Judges  concurred  in  relieving  him  under  sec.  162. 

I  can  scarcely  conceive  a  stronger  case  for  applying  that 
section  upon  the  facts  found  by  the  Chancellor.  Here  is  an 
ambiguously  worded  section  declaring  certain  acts  to  be 
illegal  acts  and  the  party  affected  only  becomes  aware  of 
its  being  a  corrupt  act  by  groping  among  the  interpreta- 
tion clauses.  He  is  found  to  have  honestly  desired  and 
endeavoured  in  good  faith  to  have  the  election  conducted 
according  to  law,  and  under  the  belief  that  the  payments 
were  merely  advances  to  the  men  on  account  of  their 
wages.  It  is  quite  possible  that  a  bond  fide  advance  of  the 
men's  wages,  even  though  it  were  known  that  the  money 
was  to  be  used  in  paying  their  travelling  expenses,  would 
not  come  within  the  Act,  and  it  is  fair  to  assume  that  if 
that  had  been  established  the  learned  Chancellor  would 
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not  have  found  an  illegal  act  committed,  but  that  was  not 
apparently  shewn ;  and  I  think  it  clear  that  if  I  am 
correct  in  holding  that  th(  act  itself  is  found  by  the  two 
Judges,  both  holding  it  to  be  illegal,  it  was  absolutely 
necessary  to  get  their  joint  concurrence  before  the  respon- 
dent could  invoke  the  relief  afforded  under  section  162. 

I  am  of  opinion,  therefore,  that  when  the  respondent 
offered  himself  for  re-election  he  was  disqualified,  and 
that  the  present  election  must  be  set  aside  unless  it  has 
been  validated  by  recent  legislation. 

That  legislation  is  to  be  found  in  section  48  of  the 
Act  of  the  last  session.  I  must  confess  that  the  mean- 
ing of  the  section  is  not  so  clear  as  one  would  expect 
to  find  it  in  an  Act  for  which  a  retrospective  opera- 
tion is  claimed.  It  reads  thus  :  "  To  remove  doubts,  it 
is  hereby  declared  that  it  has  been,  and  is,  the  policy 
of  the  election  law,  and  the  intention  and  meaning  of 
the  several  statutes  in  that  behalf,  that  no  election  was 
or  is  void  for  any  irregularity  on  the  part  of  the  returning 
officer,  unless  it  appears  to  the  tribunal  having  cognizance 
of  the  question  that  the  irregularity  affected  the  result  of 
the  election."  It  is  not  necessary  to  say  whether  this 
effects  any  change  in  the  law,  but  there  is  no  doubt  that 
the  language  embraces  past  as  well  as  future  elections. 
It  then  proceeds  :  "and  that  no  candidate  or  other  person 
is  disqualified  or  subject  to  any  disability  or  penalty  for 
any  corrupt  practice  or  alleged  corrupt  practice  without 
the  concurrent  judgment  to  that  effect  of  the  two  Judges 
by  whom  the  election  petition  is  tried." 

I  find  it  very  difficult  indeed  to  place  a  construction^ 
upon  this  portion  of  the  section.  It  is  quite  clear  that 
under  the  election  law,  as  it  stood  previously,  the  Judges 
had  nothing  to  do  with  adjudging  a  party  disqualified,  all 
that  they  did  or  could  do  was  to  find  whether  the  party 
charged  was  or  was  not  guilty  of  a  corrupt  practice.  If 
the  Judges  united  in  finding  him  guilty  of  a  corrupt  prac- 
tice the  disqualification  followed  as  a  legal  consequence. 
The  section  must,  except  upon  the  hypothesis  I  shall  pre- 
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sently  refer  to,  have  been  penned  by  some  one  who  was 
unaware  of  the  existing  state  of  the  laws  and  supposed 
that  the  power  to  declare  a  person  disqualified  or  subject 
to  a  penalty  rested  with  the  Judges,  whereas  the  law 
merely  enabled  the  Judges,  in  the  event  of  disqualifica- 
tion, if  certain  facts  were  established  to  their  satisfaction, 
to  relieve  the  parties  from  the  disabilities. 

There  is  one  possible  case  to  which  it  might  apply,  viz., 
if  a  party  had  been  guilty  of  a  corrupt  practice  before  the 
passing  of  the  Act  of  Parliament  but  the  trial  of  the  peti- 
tion in  which  it  was  alleged  did  not  come  off*  till  after  its 
passage,  I  incline  to  think  that  in  such  case  it  would  have 
been  necessary  under  the  Act  for  the  Judges  to  find  not  only 
that  the  corrupt  practice  had  been  committed  with  the 
knowledge  and  consent  of  the  candidate,  but  that  they 
should  also  find,  contrary  to  the  previous  law,  that  the 
party  charged  with  the  corrupt  practice  was  disqualified 
or  subject  to  disability  or  penalty.  That  does  not  appl}^  to 
the  present  case  when  the  respondent  was  not  only  charged 
w^ith  corrupt  practice,  but  had  been  adjudged  guilty  of  it 
before  the  passing  of  the  Act.  when  it  would  have  been 
ultra  vires  for  them  to  adjudge  him  disqualified  or  subject 
to  penalty. 

I  feel  even  more  difficulty  in  placing  any  intelligible 
meaning  on  the  passage  immediately  following  that  I 
have  quoted,  which  reads  thus :  "  That  this  applies  to 
section  162  of  the  Election  Act,  and  the  conditions  and 
circumstances  therein  mentioned  as  well  as  to  other  mat- 
ters on  which  corrupt  practices  or  the  consequences  thereof 
in  any  way  depend."  What  is  meant  by  the  words  "  that 
this  applies  ?"  Section  162  enables  the  Judges,  as  I  have 
said  under  certain  conditions  and  circumstances  to  relieve 
the  party  charged  from  the  disability  and  penalties  he  has 
incurred,  if  it  is  meant  that  in  granting  such  relief  there 
must  be  the  concurrent  judgment  of  the  Judges,  that  as 
I  understand  it  always  has  been  the  law. 

The  remaining  portion  of  the  section  is  clearly  prospec- 
tive, but  were  it  otherwise  it  would  not,  in  my  opinion, 
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assist  the  respondent,  inasmuch  as  the  practices  relied  on  at 
the  former  election  as  corrupt  practices  were  set  up  and 
proved  at  the  former  trial,  and  so  adjudged  as  by  law  to 
involve  disqualification,  although  the  Judges  did  not  con- 
cur in  relieving  the  respondent  from  the  consequences.  I 
think  we  are  therefore  compelled  to  hold  the  election  void, 
and  to  set  it  aside,  with  costs. 

Upon  the  question  of  awarding  the  seat  to  his  opponent, 
I  think  this  is  not  a  case  even  if  notice  of  the  respondent's 
disqualification  were  brought  home  to  the  voters  much 
more  clearly  than  it  has  been  in  which  we  could  give 
effect  to  it.  I  adopt  the  language  of  the  Clitheroe  Com- 
mittee, which  was  cited  with  approval  by  Lord  Coleridge 
in  the  Laivnceston  Case,  that  to  give  effect  to  the  notice, 
the  disqualification  must  be  founded  on  some  positive  and 
definite  fact  existing  and  established  at  the  time  of  the 
polling,  so  as  to  lead  to  the  fair  inference  of  wilful  per- 
verseness  'on  the  part  of  the  electors  voting  for  the  dis- 
qualified person." 

The  effect  of  our  decision  is.  that  the  respondent  was 
disqu.^lified  and  incapacitated  from  being  a  candidate. 

There  is,  I  suppose,  no  doubt  that  if  the  voter  has  know- 
ledge of  certain  facts,  and  they  by  law  render  the  candi- 
date incapable  of  being  elected,  then  if  the  voter  with  such 
knowledge  chooses  to  vote  for  that  candidate  he  throws 
away  his  vote,  and  it  is  the  same  as  if  he  hac.  not  voted. 
It  would  be  no  answer  in  such  a  case  to  say  that  he  was 
ignorant  of  the  law.  So,  also,  probably  where  notice  is 
given  of  facts  such  as  would  put  a  person  of  ordinary  care 
and  intelligence  on  enquiry,  and  if  he  exercised  ordinary 
diligence  and  intelligence  on  such  enquiry  it  would  lead 
him  to  the  conclusion  that  the  facts  did  exist  which  would 
in  law  incapacitate  the  candidate,  then  he  cannot  absolve 
himself  by  asserting  want  of  knowledge  either  of  the  facts 
or  of  the  law,  but  it  would  be  pushing  such  a  doctrine  to 
an  extreme  length  to  apply  it  to  a  case  like  the  present 
when  the  disqualification  depended  upon  a  question  upon 
which  the  Judges  deciding  the  facts  were  in  doubt,  and 
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three  eminent  counsel  had  given  an  opinion  adverse  to  the 
view  that  the  respondent  was  disqualified,  but  I  am  re- 
lieved from  deciding  the  question  on  that  ground,  as 
although  I  find  that  the  notice  was  very  generally  cir- 
culated in  certain  localities,  it  sbill  leaves  a  doubt  upon  ray 
mind,  a  doubt  which,  under  the  ballot  system,  it  may  be 
impossible  to  solve,  to  what  extent  that  knowledge  was 
brought  home  to  the  voters. 

I  am,  therefore,  of  opinion  that  we  cannot  award  the  seat 
to  the  other  candidate,  but  must  confine  ourselves  to 
declaring  the  election  void :  that  no  corrupt  practices  at 
this  election  were  proved  :  and  that  there  is  no  reason  to 
believe  that  corrupt  practices  have  ext<  sively  prevailed 
at  the  election  to  which  the  petition  rel<  .es. 

Galt,  J. — The  learned  Judges  before  whom  the  first 
election  was  tried  although  they  agree  as  to  avoiding  the 
election,  differed  in  their  finding  as  to  the  conduct  of  the 
respondent  in  this.  Cameron,  J.,  found  as  follows  :  "And 
in  further  pursuance  of  the  said  Act,  I  certify,  that  we,  the 
said  Judges  differed  in  our  judgments  as  to  whether  the 
said  John  Francis  Dowling  was  guilty  of  a  corrupt  prac- 
tice under  section  161  of  the  Election  Act  in  paying  or 
consenting  to  the  payment  of  the  travelling  expenses  of 
certain  voters  to  convey  them  to  the  poll,  and  I,  the  said 
Matthew  Crooks  Cameron,  for  myself,  certify  that  the  said 
John  Francis  Dowling  was  proved  guilty  of  the  said  cor- 
rupt practice." 

The  learned  Chancellor  reported  :  And  in  further 
pursuance  of  the  said  Act,  I  certify,  that  we,  the  said 
•Judges  dififered  in  our  judgments  as  to  whether  the 
said  candidate  the  respondent  was  guilty  of  a  corrupt 
practice  under  section  161  of  the  Election  Act.  And  I,  the 
said  John  Alexander  Boyd,  for  myself,  certify  that  the  said 
respondent  committed  an  illegal  act  under  section  154  in 
sanctioning  the  payment  of  voters'  travelling  expenses  at 
such  election,  but  w^ithout  any  corrupt  intent  and  in  igno- 
rance, which  was  involuntary  and  excusable,  under  a  belief 
11 — VOL.  ir  E.G. 
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that  SO  long  as  he  did  not  personally  bear  or  pay  the  said 
expenses  it  was  not  illegal,  and  under  the  further  belief  that 
the  said  voters  were  bound  or  ^re  willing  to  repay  the 
said  expenses  or  to  allow  them  cj  be  deducted  from  their 
w^ages." 

There  is  some  verbal  inaccuracy  in  the  reference  to 
section  161  by  both  the  learned  Judges,  and  that  wdiat 
is  intended  is  not  whether  the  respondent  is  guilty 
of  a  corrupt  practice  under  section  161,  but  whether 
the  act  of  which  both  the  learned  Judges  found  him 
guilty  would  subject  him  to  the  penalties  enacted  by 
section  161,  for  section  161  itself  contains  no  mention  of 
any  corrupt  practices.  It  is  as  follows:  "When  it  is  found 
by  the  report  of  the  Judges  upon  an  election  petition  that 
any  corrupt  practice  has  been  committed  by  or  with  the 
actual  knowledge  or  consent  of  any  candidate  at  an 
election,"  and  that  the  next  section  does  not  appl}^  then 
"  in  addition  to  his  election,  if  he  has  been  elected,  being 
void,  he  shall  during  the  eight  years  next  after  the  date  of 
his  being  so  found  guilty,  be  incapable  of  being  elected  to 
and  of  sitting  in  the  Legislative  Assembly,"  &c. 

The  corrupt  practice  found  by  Cameron,  J.,  and  the 
illegal  act  under  sec.  154  found  by  the  Chancellor,  were^ 
one  and  the  same,  namely,  the  payment  of  voters'  travelling 
expenses. 

By  section  154  such  an  act  is  declared  to  be  an  "  illegal 
act."  It  is  not  in  terms  declared  to  be  a  "corrupt  act."  But 
by  the  Controverted  Elections  Act,  R.  S.  0.  ch.  11,  sec.  2, 
sub-sec.  6,  any  violation  of  the  154th  section  is  declared  to 
be  a  "  corrupt  act."  It  therefore  follows,  as  it  appears  to- 
me, that  w^hen  the  learned  Chancellor  found  that  the 
respondent  "  committed  an  illegal  act  under  section  154^ 
in  sanctioning  the  payment  of  voters'  travelling  expenses, 
at  such  election,  but  without  any  corrupt  intent,"  he  must 
be  held  to  have  found  him  guilty  of  a  "  corrupt  act."  An 
illegal  act  would  not  necessarily  avoid  his  election,  but  a 
"  corrupt  act "  would,  and  both  the  learned  Judges  con-^ 
curred  in  holding  that  the  election  was  void. 
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By  section  38  of  R.  S.  O.  ch.  11  "Allegations  of  corrupt 
practices  against  a  candidate  or  his  agents  shall  be  tried  by 
two  of  the  Judges  on  the  o'ota  sitting  together,  *  ;  and 
no  candidate  shall  be  unseated  for  corrupt  practice,  nor 
shall  any  person  be  declared  guilty  of  a  corrupt  practice 
except  upon  the  decision  of  the  two  Judges  jointly,  or  of 
the  Court  of  Appeal." 

By  the  foregoing  it  is  expressly  enacted  that  before  a 
candidate  can  be  unseated  or  be  declared  guilty  of  a 
corrupt  practice  the  Judges  must  concur.  In  the  present 
case  there  was  one  act  in  question  before  the  learned 
Judges  on  which  they  did  concur  in  unseating  the  candidate 
for  his  own  act,  and  must  therefore  necessarily  have 
concurred  in  finding  him  guilty  of  a  corrupt  practice,  the 
latter  part  of  the  section  refers  to  persons  other  than  the 
candidate,  although  it  clearly  includes  him  also.  Reference 
has  been  made  to  R.  S.  O.  ch.  10,  sec.  162,  which  at  the 
time  when  the  first  trial  took  place  (it  has  since  been 
amended)  was  as  follows  :  "  If  it  appears  to  the  Court  or 
the  Judges  trying  an  election  petition,  that  an  act  consti- 
tuting in  law  a  corrupt  practice  was  committed  by  a  candi- 
date or  with  his  knowledge  and  consent,  but  without  any 
corrupt  intent,  and  in  an  ignorance  which  was  involuntary 
and  excusable,  and  that  the  evidence  shewed  the  candidate 
to  have  honestly  desired,  and  in  good  faith  endeavoured 
as  far  as  he  could,  to  have  the  election  conducted  according 
to  law,  the  candidate  shall  not  be  subject  to  the  penalties 
and  disabilities  which  he  would  but  for  this  section  incur 
under  the  next  preceding  section." 

This  has  since  been  amended,  and,  in  my  opinion,  very 
properly,  and  if  either  of  the  Judges  now  entertains  the 
opinion  of  the  good  faith  of  the  candidate  he  shall  be 
excused,  but  it  was  not  so  when  the  trial  now  in  question 
took  place  ;  it  was  at  that  time  necessary  the  Judges  should 
agree. 

It  is  plain  from  the  finding  of  the  learned  Chancellor 
he  thought  the  respondent  entitled  to  be  relieved  under 
section  162,  because  he  has  reported  in  the  very  words. 
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of  the  statute,  but  it  necessarily  follows  he  must  have 
thought  that,  but  for  this  section,  he  was  liable  to  the 
penalty  mentioned  in  the  161st  section  or  it  would  have  been 
unnecessary  to  frame  his  report  as  he  did ;  and  this  also 
accounts  for  the  difference  of  opinion  of  the  learned  Judges 
as  to  whether  the  respondent  was  guilty  of  a  corrupt  prac- 
tice under  section  161,  that  is  to  say,  not  as  to  whether 
he  had  been  guilty  of  a  corrupt  practice,  but  whether 
having  been  so  he  was  liable  to  the  penalty  therein 
-enacted. 

It  was  also  contended  by  Mr.  Beth une  that  under  the 
terms  of  the  statute,  before  a  person  could  be  disqualified, 
there  must  be  a  report  of  the  two  Judges,  not  a  separate 
report  by  each. 

By  the  Interpretation  Act  sec.  8,  sub-sec.  23,  words  sup- 
porting the  singular  number  or  the  masculine  gender  only 
shall  include  more  persons,  parties,  or  things  of  the  same 
kind  than  one. 

I  can  see  no  reason  whatever  why  a  different  meaning 
should  be  attached  to  the  word  ''report"  in  this  case  than 
w^ould  generally  be  given  to  it,  nor  why  when  the  term 
"  report  of  the  Judges,"  is  used  it  must  necessarily  follow 
that  only  one  report  can  be  made  in  place  of  each  of  the 
learned  Judges  making  a  separate  report,  it  is  true  that 
before  a  disqualification  can  take  place  and  a  member  be 
unseated  the  Judo^es  must  aorree  in  their  conclusion. 

In  the  present  case  the  learned  Judges  agreed  that  the 
election  was  void  but  they  disagreed  as  to  the  conduct  of 
the  candidate  entitling  him  to  relief  under  section  162,  the 
result  of  which  was  that  the  disqualification  under  section 
161  existed. 

If  Mr.  Bethune's  argument  is  correct  it  was  quite 
unnecessary  to  pass  the  amending  Act. 

It  appears  to  me,  however,  to  be  entirely  contrary  to 
the  then  existing  law,  which  I  understand  to  be  that  both 
Judges  should  concur  before  a  person  should  be  found 
guilty  of  a  corrupt  practice,  and  that  both  Judges  should 
concur  before  a  candidate  was  relieved  under  the  162nd 
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section,  and  if  there  was  a  clifFerence  of  opinion  on  the 
latter  question  the  disqualification  continued  which  was- 
what  took  place  in  the  present  case. 

In  my  opinion  the  respondent  was,  at  the  time  of  the 
second  election,  "  incapable  of  being  elected,"  and  therefore 
that  the  election  w^as  void, 

It  was  also  urged  by  Mr.  Bethune  that  if  by  an  Act 
passed  on  25th  March,  1884,  the  respondent  was  relieved 
from  the  disqualification  under  which  he  laboured,  if  he 
was  disqualified,  that  the  Act  was  retrospective,  and  there- 
fore that,  although  the  election  had  taken  place  before  the 
passing  of  the  Act,  he  was  then  capable  of  being  a  candidate. 

As  this  is  a  matter  of  great  public  importance,  I  will 
set  out  the  section  bearing  on  it  at  length.  I  shall,  how- 
ever, divide  it  into  several  parts. 

Sec.  48 — To  remove  doubts,  it  is  hereby  declared  that  it 
has  been  and  is,  the  policy  of  the  election  law,  and  the 
intention  and  meaning  of  the  several  statutes  in  that 
behalf,  that  no  election  was  or  is  void  for  any  irregularity 
on  the  part  of  the  returning  ofiicer,  unless  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that  the  irregu- 
larit}^  effected  the  result  of  the  election. 

There  is  no  doubt  that  the  foregoing  is  retrospective  and 
declares  what  the  law  was. 

And  it  then  proceeds :  "And  that  no  candidate  or  other 
person  is  disqualified  or  subject  to  any  disability  or 
penalty  for  any  corrupt  practice  or  alleged  corrupt  practice 
without  the  concurrent  judgment  to  that  effect  of  the  two 
Judges  by  whom  the  election  petition  is  tried." 

This  alters  the  law,  because  by  sec.  38  of  R.  S.  0.  ch.  11 
the  Court  of  Appeal  had  the  power  to  declare  a  candi- 
date guilty  of  a  corrupt  practice,  and  the  operation  of  this 
clause  would  appear  to  have  withdrawn  that  power,  and 
now  nothing  but  the  concurrent  judgment  of  the  two 
Judges  by  whom  the  election  petition  is  tried  will  work  a 
disqualification. 

I  think,  however,  it  has  this  effect,  that  if  on  some 
occasion  prior  to  the  passing  of  the  Act  a  trial  had  taken 
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place,  and  the  Judges  before  whom  the  trial  took  place 
differed  in  opinion  as  to  the  candidate  having  been  guilty, 
-and  that  subsequently  the  Court  of  Appeal  had  found  him 
guilty,  he  is  for  the  future  relieved  from  disqualification. 
The  word  being  is,  that  is  to  say,  that  his  status  was,  by 
the  passing  of  the  Act  now  in  question,  restored. 

It  could  not  be  retrospective  because  up  to  that  time  he 
had  been  disqualified  by  the  sentence  of  the  Court  of 
Appeal.  That  this  applies  to  section  162  of  the  Election 
Act,  and  the  conditions  and  circumstances  therein  men- 
tioned, as  well  as  to  other  matters  in  which  corrupt 
practices  or  the  consequences  thereof  in  any  way  depend. 

It  is  upon  this  clause  Mr.  Bethune  contended  the  election 
could  be  upheld. 

The  preceding  part  of  the  section,  as  I  have  already 
pointed  out,  has  no  retrospective  effect  except  so  far  as  to 
reinstate  the  candidate,  and  the  argument  is  much  stronger 
as  respects  this  provision,  if  the  162nd  section  had  ex- 
pressly required  that  both  the  Judges  should  agree  before 
the  candidate  should  be  relieved. 

To  give  effect  to  the  contention  of  the  respondent  this 
would  appear  to  have  been  an  entire  mistake,  and  that  the 
law  was  and  is  what  it  clearly  was  not.  The  effect  in  my 
judgment  is  to  relieve  the  respondent,  after  the  passing  of 
the  Act,  from  the  disqualification  under  which  he  was  then 
Jabouring,  but  it  cannot  be  held  to  mean  that  at  the  time 
when  it  was  passed  he  was  relieved. 

And  that  in  case  of  an  election  being  set  aside  and  a 
new  election  had  to  the  same  legislative  assembly  or  other- 
wise, the  new  election  cannot  be  avoided  by  setting  up 
corrupt  acts  or  practices  by  the  candidate  in  or  during  the 
former  election,  or  affecting  the  same  which  were  not  set 
up  and  proved  at  the  former  trial,  and  so  adjudged  by  the 
two  Judges  at  the  former  trial  or  by  the  Court  of  Appeal 
before  the  subsequent  election  as  by  law  to  involve  such 
disqualification,  disability  or  penalty. 

It  appears  to  me  quite  plain  that  this  part  of  the  section 
has  no  retrospective  effect.   It  has  reference  to  cases  of  an 
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election  being,  not  to  elections  having  been  set  aside,  and 
to  trials  which  may  arise  in  consequence.  So  far  from  its 
having  a  retrospective  effect  the  word  being  is  used  in  the 
future,  and  simply  means  that  if  after  the  passing  of  the  Act 
an  election  is  set  aside  then  the  other  provisions  apply. 

In  my  judgment  the  respondent  was  disqualified  at  the 
time  of  the  election,  and  that  the  foregoing  section  does  not 
relieve  him.    It  has  reference  only  to  any  future  election. 

1  concur  in  the  judgment  just  pronounced  by  my  learned 
brother  as  respects  the  claim  to  seat  the  defeated  candidate. 
I  do  not  think,  under  the  circumstances  of  this  case,  the 
electors  who  voted  for  the  respondent  can  be  said  to  have 
acted  perversely,  and  therefore  their  votes  were  thrown 
away. 
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Before  Mr.  Justice  Patterson  and  Mr.  Justice 
Ferguson. 

L'Orignal,  July  2J^th,  25th,  26th,  and  27th,  1883. 

Before  the  Court  of  Appeal. 

Preseji^.  —  Chief  Justice  Spragge,  Chief  Justice  HagartYjMr.  Justice 
Burton,  and  Mr.  Justice  Osler. 

Toronto,  December  20th  and  21st,  1883. 
January  19th,  188  Jf.. 

Alexander  v.  Cunningham  ,Petitioner  v.  Albert  Hagar, 
Respondent. 

i?.  ♦S'.  0.  ch.  10,  sec.  157 — Treatimj  on  polling  day — Corrupt  practices — 
Agency — "  Meeting  of  electors  for  the  purpose  of  promoting  the  election^' 
Treating — Illiterate  voters— Duties  of  Deputy- Returning  Officer  as  to — 
Irregularity— R.  S.  0.  ch.  10,  sees.  94,  95,  97,  100,  I46,  197. 

Section  157  of  R.  vS.  0.  ch.  10,  forbids  the  selling  or  giving  of  liquor  at 
any  time  during  the  polling  day,  under  a  penalty  of  fine  or  imprison- 
ment, and  the  same  Act  provides  that  any  violation  of  that  section 
during  the  hours  appointed  for  polling,  is  a  corrupt  practice. 

Held,  (at  the  trial)  that  a  violation  of  the  section  during  the  polling  hours 
by  an  agent  of  the  candidate,  must  be  conclusively  presumed  to  have 
been  intended  corruptly  to  influence  the  election. 

At  the  trial  it  was  found  on  a  review  of  the  evidence  that  an  offer  to 
bribe  which  had  not  been  carried  out,  was  not  proved. 

Held,  on  appeal,  that  the  finding  of  the  trial  Judges  should  not  be  dis- 
turbed unless  the  Court  above  was  convinced  that  it  wxs  wrong,  and 
that  if  no  more  could  be  said  than  that  the  evidence  might  have  war- 
ranted a  different  conclusion,  it  should  not  be  interfered  with. 

S.  who  was  a  political  friend  and  supporter  of  the  respondent,  treated  a 
a  meeting  of  electors  with  the  knowledge,  though  not  with  the  direct 
assent  of  the  respondent.  It  was  proved  at  the  trial  that  S.  was  a 
noisy,  talkative  min,  employed  as  a  travelling  agent  through  the  coun- 
try :  he  had  a  bet  or  bets  on  the  election  :  the  respondent  saw  him  at 
the  meeting,  and  had  some  conversation  with  him  in  the  crowd.  Some 
time  during  the  contest,  and  later  than  the  date  of  the  meeting,  he 
went  to  respondents  office  to  make  some  suggestions,  and  asked  his 
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.  opinion  as  to  the  result,  as  he  said  some  men  wanted  to  bet  with  him. 
While  there  he  saw  some  "  campaign  literature"  on  the  table,  and  took 
some  of  it  away  with  him,  with  the  assent  of  the  respondent.  No  evi- 
dence was  given  that  he  canvassed  voters,  and  the  respondent  swore 
that  he  never  gave  him  express  authority  to  canvass  or  do  any  thing 
for  him,  and  that  he  was  not  a  man  he  would  employ  as  an  agent. 
Held,  (at  the  trial  and  on  appeal)  that  at  the  time  of  the  meeting  S.  was 
nothing  more  than  a  volunteer,  for  whose  acts  the  candidate  was  not 
responsible. 

Semble,  where  a  corrupt  act  is  committed  during  an  election  contest  by 
an  agent  with  the  knowledge  of  the  candidate,  and  it  turns  out  that 
the  person  committing  it  was  in  fact  or  in  contemplation  of  the  election 
law,  the  agent  of  the  candidate,  it  is  not  necessary  that  the  candidate 
should,  at  the  time  have  knowledge  that  the  person  committing  the  act 
is  his  agent,  or  even  that  he  should  know  such  person  individually. 

The  Londonderrii  Ca^e,  1  O'M.  &  H.  278,  and  The  Dungannon  Case,  3  O'M. 
&  H.  101,  referred  to  and  followed. 

A  meeting  of  some  35  or  40  electors  had  assembled  for  the  purpose  of 
promoting  the  election.  During  the  meeting  an  agent  of  the  respon- 
dent went  into  an  adjoining  room  with  four  or  five  friends  and  treated 
and  was  treated  by  them. 

Held,  by  the  Court  of  Appeal,  not  to  be  a  furnishing  of  entertainment 
"to  a  meeting  of  electors  assembled,"  &c.,  under  section  151,  E.  S.  0., 
ch.  10. 

.Per  OsLER,  J.  A, — The  question  must  always  be,  whether  the  entertain- 
ment has  been  furnished  to  the  general  body  of  the  electors  composing 
such  meeting,  whether  before,  during,  or  after  the  business  of  the 
meeting,  and  while  as  a  body  such  electors  remain  together  at  the  place 
of  meeting  or  elsewhere. 

The  Deputy- Returning  Officer  in  polling  the  votes  of  some  fifty  illiterate 
voters,  instead  of  taking  from  each  illiterate  voter  a  declaration  "  that 
he  was  unable  to  read,"  asked  each  if  he  was  able  to  read  or  ivrite,  and 
having  received  an  answer  in  the  negative,  requested  him  to  put  his 
mark  to  the  declaration  of  illiteracy  explaining  what  he  conceived  to  be 
its  effect  thus  You  hereby  sign  that  you  are  unable  to  read  or  write 
sufficiently  to  mark  your  ballot  paper."  He  then  openly  marked  the 
ballot  paper  as  instructed  by  the  voter  in  the  presence  of  both  candi- 
dates, their  agents  and  the  poll  clerk,  all  of  whom  had  taken  the  usual 
declaration  of  secrecy.  One  witness  also  said  the  constable  was  in 
the  room. 

Held,  (at  the  trial  and  on  appeal)  that  substantially  there  was  no  violation 
of  the  principle  of  secret  voting  laid  down  in  the  Act,  R.  S.  0.  ch.  10, 
and  that  the  votes  were  not  improperly  taken. 

Per  OsLER,  J.  A. — There  is  nothing  in  the  Act  which  makes  it  necessary 
that  the  Deputy- Returning  Officer  should  withdraw  with  the  agents  of 
the  candidates  and  the  voter  to  another  room,  or  which  forbids  the  poll 
clerk  or  other  persons  lawfully  present  in  the  polling  booth  from  remain- 
ing there  while  the  voter  announces  for  whom  he  wishes  to  vote. 

.Per  Spragge,  C.  J.  0. — The  illiterate  voters  were  not  misled,  but  the 
conduct  of  the  Deputy  Returning  Officer  was  perverse.  The  manifest 
policy  of  the  Act  is  that  the  voting  shall  be  in  all  cases  as  secret  as 
under  the  circumstances  it  can  be.  It  was  not  necessary  that  more  than 
the  three  persons  named  in  the  Act  besides  the  voter  himself  should  be 
present  :  the  Deputy- Returning  Officer  and  one  representative  of  each 
candidate.  The  presence  of  any  others  was  not  in  accordance  with  the 
spirit  and  policy  of  the  Act  and  should  not  have  been  permitted  by  the 
Deputy- Returning  Officer. 

Per  Bl'RTON,  J.  A. — Beyond  the  slight  mistake  made  by  the  Deputy- 
Returning  Officer  in  explaining  the  declaration,  there  appears  nothing 
in  the  course  pursued  which  was  not  warranted  by  the  Act,  there  was 
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no  one  present  except  the  Deputy-Returning  Officer,  the  candidate* 
and  their  agents  and  the  poll  clerk,  all  of  whom  had  taken  the  oath  of 
secrecy  except  the  constable,  who  was  in  another  part  of  the  room. 

Although  the  irregularities  of  the  Deputy-Returing  Officer  could  not,  by 
themselves,  be  said  to  have  affected  the  election,  qucere,  whether  in  con- 
junction with  the  before  mentioned  corrupt  act  which  was  found  to  have 
been  committed  by  an  agent  of  the  candidate,  they  could  under  section 
159,  conjointly  be  said  to  have  done  so. 

Held,  (at  the  trial)that  the  irregularities  in  question  were  not  "  illegal  prac- 
tices" as  mentioned  in  that  section,  but  were  rather  defaults  than  acts  or 
practices, and  entirely  unconnected  with  corrupt  practices.  What  is  refer- 
red to  in  sec.  159,  is  systematic  illegality,  whether  amounting  to  cor- 
ruption or  falling  short  of  it,  to  such  an  extent  that  the  particular  acts 
which  are  proved,  may  be  reasonably  considered  merely  to  be  instances 
in  connection  with  the  general  system  of  corruption  or  illegality  which 
has  been  prevalent  during  the  contest. 

The  petition  contained  the  usual  charges  of  corrupt 
practices. 

Tlie  principal  ones  were  those  of  (1)  the  selling  of 
liquor  during  the  hours  of  polling  on  the  day  of  election 
hj  one  Baulne,  an  agent  of  the  respondent  ;  (2)  An 
alleged  offer  of  lumber  to  build  a  house  made  to  the  peti- 
tioner by  one  Smith,  an  alleged  agent  of  the  respondent ; 
(3)  Tre^iting  of  a  meeting  of  electors  by  said  Smith  ;  (4) 
Irregularities  by  one  of  the  Deputy-Keturning  Officers  in 
the  manner  in  which  he  polled  the  votes  of  several  illiter- 
ate voters. 

Hector  Cameron,  Q.  C,  and  A.  Ferguson,  for  the  peti- 
tioner. 

James  Bethune,  Q.  C,  W.  Johnston,  P.  0' Brian,  and 
John  Maxvjell,  for  the  respondent. 

Patterson,  J.A. — As  to  charge  No.  56,  which  is  a  charge 
that  Baulne,  an  agent  of  the  respondent,  was  guilty  of  a 
corrupt  practice  by  reason  of  the  violation  within  the 
hours  of  polling  of  the  provisions  of  section  157,  there 
are  several  questions  which  we  have  to  consider  and 
dispose  of. 

We  have  no  doubt  that,  as  a  matter  of  fact,  Baulne  did, 
upon  the  polling  day,  and  within  the  houis  of  polling^ 
sell  liquor  to  persons,  being  those  persons  mentioned  in 
the  evidence ;  and  that  therefore,  as  far  as  he  personally 
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was  concerned,  he  was  guilty  of  a  violation  o£  section  157, 
and  guilty  of  a  corrupt  practice. 

The  principal  question  is,  the  question  whether  upon 
the  evidence  he  should  be  held  to  be  the  agent,  and 
this  practice  to  have  been  committed  by  an  agent  of  the 
respondent. 

We  are  of  the  opinion  that  the  evidence  which  we 
gather  from  the  examination  of  the  respondent  himself 
principally,  as  well  as  whatever  other  evidence  there  is, 
makes  it  obligatory  upon  us  to  hold  that  Baulne  occupied 
the  position  of  agent  of  the  respondent. 

It  is  clear  from  what  is  stated  by  the  respondent  in  his 
evidence  that  he  relied  upon  his  friends — his  friends  in  the 
constituency  generally — to  support  his  election.  He  speaks 
of  himself  as  a  candidate ;  that  his  candidature  was  forced 
upon  him.  He  says,  "  I  expect  my  friends  to  support  and 
elect  me."  He  states  that  at  the  meeting  at  Plantagenet 
a  committee  was  formed,  and  gives  the  names  of  a  number 
of  the  committee,  including  Mr.  Baulne.  He  states,  and  it  is 
apparent  in  fact  from  the  examination  generally,  that  he 
expected  his  friends  to  work  for  him,  and  those  in  particular 
whose  names  are  individually  mentioned.  Whether  they 
actually  worked  or  did  not  work  is  not  the  point  I  am  im- 
mediately considering.  Now,  if  in  the  course  of  the  election 
contest  any  corrupt  practice,  that  is,  actually  corrupt,  done 
with  the  intention  of  corrupting  an  elector  to  induce 
him  to  vote  for  the  respondent,  had  been  committed  b}^ 
Baulne,  it  would  be  impossible  to  hold  that  he  was  not 
within  the  scope  of  the  agency  to  be  attributed  to  him 
under  the  doctrines  that  prevail  with  respect  to  agency  in 
election  matters. 

I  do  not  think  it  is  at  all  necessary  to  shew  that  a  per- 
son who  is  designated  as  one  of  those  whose  assistance 
the  candidate  looks  for  shall  have  done  any  particular 
acts  :  shall  have  taken  any  particular  course :  worked  to 
any  particular  extent :  in  carrying  out  the  agency  which 
was  constituted.  The  very  first  act  which  any  person  relied 
upon  in  that  way  does  might  be  a  corrupt  act,  and  it  would 
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be  an  act  by  an  agent  just  as  well  as  if  it  was  at  the  end  of 
a  long  series  of  acts. 

There  is  a  question,  however,  and  it  is  a  question  which 
was  argued  by  Mr.  Bethune,  which  has  possibly  caused 
some  little  doubt  in  other  cases,  and  that  is  where  a  per- 
son occupying  the  status  of  agent,  with  the  widest  scope 
of  authority  covering  all  the  incidents  of  an  election  con- 
test, does  an  act  which  has  no  reference  whatever  to  the 
election  contest,  but  is  spoken  of  in  the  statute  as  being 
a  corrupt  practice.  That  seems  to  be  one  of  those  things 
in  the  statute  which  it  might  be  difficult  to  deal  with  and 
construe  with  very  direct  reference  to  any  particular  prin- 
ciple underlying  the  provisions. 

Considering  the  matter,  and  talking  it  over,  as  my 
learned  brother  and  myself  have  now  done,  it  seems  to  me 
that  there  is  a  principle  that  we  can  apply  to  it  which 
removes  any  difficulty,  and  will  give  full  effect  to  the 
intention  of  the  Legislature  in  passing  the  Act. 

Section  157  forbids  the  selling  or  giving  of  liquor  in 
any  shop  or  place  of  the  kind  at  any  time  during  the 
polling  day.  That  is  a  provision  which  was  originally 
passed  as  one  of  a  series  of  px^ovisions  for  the  purpose  of 
preserving  peace  and  good  order  at  elections.  It  is  made 
penal,  on  the  part  of  any  one  to  whom  that  section  applies,, 
to  give  or  sell  liquor  at  any  time  during  that  day.  Then 
comes  in,  however,  the  other  provision  that  an  offence 
against  that  section  committed  within  the  polling  hours 
shall  be  a  corrupt  practice.  Now,  what  is  the  proper 
construction,  the  proper  force,  to  be  given  to  that  enact- 
ment of  the  Legislature,  that  the  offence  within  those  par- 
ticular hours  shall  be  a  corrupt  practice  ?  It  seems  to  us 
that  that  is  a  declaration,  a  distinct  declaration,  that 
an  act  which  is  made  penal  at  any  time  during  the  day, 
is  if  committed  within  those  hours,  to  be  attributed 
to  a  purpose  connected  with  the  election.  When  it  is 
said  that  it  is  a  corrupt  practice  if  committed  between 
those  hours,  the  Legislature  says,  in  other  words,  the 
act  done  within  those  hours  is  to  be  deemed  conclusively 
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a  corrupt  practice.  If  a  corrupt  practice  it  roust  be  a 
practice  intended  corruptly  to  influence  the  election,  as^ 
that  is  the  meaning  of  the  words  "  corrupt  practice." 

Therefore,  in  making''^  that  particular  enactment,  and 
giving  that  particular  effect  to  the  act  done  within  polling 
hours,  the  Legislature  seems  to  have  removed  from  the 
Courts  the  duty  of  inquiring  what  was  the  intention  with 
which  the  act  was  done,  having  attached  to  it  the  character 
of  a  corrupt  practice,  and  necessarily  therefore  giving  it 
the  character  of  an  act  intended  corruptly  to  influence  the 
election. 

Treating  it  in  this  case  as  having  that  force,  we  have 
then  the  Legislature  declaring  that  Baulne  when  he  sold 
the  liquor  within  those  hours,  did  so  for  the  purpose  of 
influencinef  the  election  :  and  whether  we  would  be  satis- 
fled  that  that  was  so,  or  whether  [we  may  be  satisfied  that 
he  had  no  such  intention,  we  must  take  it,  as  I  apprehend, 
that  the  Legislature  has  said  that  is  to  be  deemed  to  be 

o 

his  intention.  If  so,  it  was  clearly  within  the  scope  of 
the  agency  which  the  law  attributes  to  him  under  the  facts 
which  we  have  in  evidence. 

The  conclusion  that  we  come  to  therefore  is  that  under 
this  56th  charge  a  corrupt  practice  is  shown  to  have  been 
committed  by  Isidore  Baulne,  an  agent  of  the  respondent, 
but  without  the  knowledge  and  consent  of  the  respon- 
dent. 

Ferguson,  J. — As  the  judgment  just  delivered  has  been 
the  judgment  of  the  Court,  it  is  unnecessary  for  me  to  say 
anything  more  than  that  I  concur. 

I  am  entirely  satisfied  that  the  remarks  as  made  by  my 
learned  brother  give  the  proper  solution  of  the  matter. 

The  section  of  the  statute  says  to  the  party,  you  shall 
not  sell  or  give.  It  also  says  it  shall  be  deemed  to  be  an 
act  done  with  reference  to  the  election,  whether  it  was  so 
in  fact  or  not. 

That  being  my  construction  of  it,  I  agree  in  the  con- 
clusion of  my  learned  brother. 
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Patterson,  J.  A. — There  were  two  charges  in  which 
Smith  was  concerned,  which  we  reserved  for  consideration. 
One  is  charge  No.  36,  which  related  to  an  alleged  offer  to 
the  petitioner  of  lumber  to  build  a  house,  and  the  other 
charge  related  to  the  treating  of  the  meeting  at  Wendover 
represented  by  Nos.  48,  49,  and  50  of  the  particulars. 

With  respect  to  charge  No.  36,  we  are  of  opinion 
that  as  a  matter  of  fact  no  offer  such  as  is  alleged  by 
the  petitioner  was  established.  As  the  evidence  is  given 
to  us,  even  on  the  part  of  the  petitioner  himself,  there 
would  be  a  good  deal  of  question  as  to  whether  anything 
took  place  between  him  and  Smith  which  really  conveyed 
to  him  any  undertaking  upon  the  part  of  Smith  that  if  he 
voted  for  or  assisted  in  procuring  votes  for  the  respondent 
he  should  receive  the  lumber  in  question.  Smith  gives  a 
different  account  of  the  transaction,  and  according  to  his 
evidence  all  that  can  have  passed  between  him  and  the 
petitioner  was  an  offer  on  his  part  to  convey  to  the  respon- 
dent the  petitioner's  offer. 

The  evidence  as  to  an  unaccepted  offer  requires  to  be 
dealt  with  with  a  good  deal  of  caution :  it  should  be  looked 
upon  with  somewhat  greater  strictness  than  in  a  case  where 
an  offer  has  been  accepted  and  where  anything  has  been 
taken  by  which  the  terms  of  the  offer  or  bribe,  or  whatever 
it  may  have  been,  have  become  definitely  fixed,  and  there  is 
less  reason  to  apprehend  that  the  parties  may  not  have 
distinctly  understood  in  the  same  way  what  took  place. 

We  could  not  find  upon  the  evidence  here  that  the  charge 
of  an  oflfer  such  as  is  set  up  is  established. 

As  to  the  charge  of  treating  at  the  meeting,  which  is 
represented  as  I  have  said  by  numbers  48,  49,  and  50, 
there  is  no  reasonable  doubt  upon  the  evidence  that  the 
act  did  take  place  as  charged  ;  that  the  meeting  there 
was  a  meeting  of  electors  assembled  for  the  purpose  of 
promoting  the  election ;  and  that  Smith  was  guilty  of 
the  statutory  offence  under  section  151,  of  providing 
drink  or  entertainment  at  his  expense  for  that  meet- 
ing.   It  also  established,  as  we  think,  as  the  fair  result 
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of  the  evidence,  tliat  what  Smith  did  at  that  meeting  was, 
done  to  the  knowledge  of  the  respondent.  He  himself  tells 
us,  and  there  is  no  doubt  upon  the  whole  evidence — he  does 
not  express  any  doubt  about  it  on  his  own  part — that 
the  treating  that  was  going  on  at  the  meeting,  which  was 
done  on  both  sides,  was  something  the  nature  of  which  he 
was  perfectly  well  aware  of,  and  which,  if  he  did  not  actu- 
ally participate,  as  he  may  have  done  by  taking  a  cigar  at 
a  treat  which  one  of  his  opponents  was  giving,  was  still  a 
proceeding  the  nature  of  which  he  understood  very  well, 
lie  knew  exactly  what  was  going  on,  and  it  was  not  at  all 
disapproved  of  by  his  doing  anything  to  stop  it.    He  tells 
us  that  he  did  hear,  as  he  was  leaving,  Smith  calling  up 
the  treat,  as  it  is  called ;  asking  the  Evanturel  men  as 
well  as  the  Hagar  men  to  come  up ;  so  that  the  fact  of 
Smith  having  violated  section  151,  and  of  that  being  with 
the  knowledge  at  all  events — I  was  going  to  say  with  the 
knowledge  and  consent,  and  probably  I  might  use  that 
expression,  but  I  do  not  wish  to  use  it  in  the  sense  of  any- 
thing like  active  participation  in  w^hat  Smith  was  doing — 
but  it  was  with  the  knowledge,  and  without  the  disap- 
proval at  all  events  of  the  candidate.    Those  facts,  we 
think,  are  made  out  beyond  any  reasonable  question  b}^ 
the  evidence  which  has  been  given. 

The  important  question,  the  question  which  would  affect 
charge  36  as  well  as  this,  is  whether  Smith  should  upon 
the  evidence  be  properly  held  to  have  been  an  agent  of 
the  respondent. 

The  general  history  that  we  have  with  respect  to  Mr. 
Smith  is,  that  he  is  a  person  mixing  a  great  deal  with 
people,  doing  so  in  the  pursuit  of  his  calling  as  agent  for 
the  sale  of  implements  and  as  an  insurance  agent,  fre- 
quenting taverns  and  other  places  where  people  assemble 
-a  good  deal,  talking  politics  and  talking  upon  one  particu- 
lar side  of  politics,  not  only  during  election  times  but  at 
other  times.  There  is  no  doubt  that  he  was  doing  so 
during  this  election  ;  his  own  evidence  and  the  evidence  of 
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others  show  that.  That  by  itself  would  not  constitute  him 
by  any  legitimate  inference  an  agent  of  the  candidate. 

A  person  no  doubt,  as  is  well  settled  by  the  decisions 
under  the  election  law,  may  be  fixed  with  the  status  of 
agent  for  a  candidate,  and  the  candidate  may  be  made 
liable  for  the  acts  of  a  person  as  agent  whom  he  does 
not  know  to  be  acting  on  his  behalf,  and  in  fact  of  whom 
he  may  have  no  personal  knowledge  whatever.  A  man 
may  become  an  agent  by  being  a  member  of  an  organi- 
zation to  which,  as  an  organization,  the  candidate  has 
looked,  or  upon  which  he  has  relied,  for  his  support  during 
an  election  contest ;  or  he  may  become  an  agent  by  being 
appointed  by  one  who  is  already  the  duly  authorized  agent 
of  the  candidate;  and  so  agency  may  exist  on  the  part  of 
a  person  of  whom  the  candidate  has  no  individual  knowl- 
edge at  all. 

He  knew  Smith  in  this  case  ;  but  so  far  as  the  evidence 
goes,  the  kno^^ledge  that  he  had  of  Smith  and  of  the 
character  of  the  acts  of  Smith,  up  to  the  time  that  this 
meeting  took  place,  would  not  be  at  all  sufficient  evidence 
to  establish  any  connection  of  the  nature  of  agency  in 
these  matters  between  him  and  the  respondent. 

The  knowledge  that  he  bad  of  Smith,  according  to  the 
evidence  which  he  has  given  here,  ought  probably  rather 
to  be  taken  to  indicate  a  different  conclusion  ;  because 
knowing  that  he  was  a  man  talking  a  good  deal,  some- 
what rash  and  reckless,  which  is  what  I  gather  from  the 
statement  of  the  respondent  himself,  he  was  not  the  man 
whom  he  would  have  selected  as  his  agent  or  whom  he 
would  have  trusted  in  that  character. 

No  doubt,  as  I  have  said,  a  man  may  become  liable- 
for  one  whom  he  would  not  select  himself. 

What  is  relied  upon  to  establish  agency  here  are  inci- 
dents which  took  place  in  which  Smith  is  traced  into  more 
direct  connection  with  the  respondent. 

The  evidence  with  respect  to  these  incidents  relates  to 
two  diflf'erent  occasions  on  which  Smith  speaks  of  having 
been  present  in  the  office  of  the  respondent,  and  at  which 
something  took  place  between  them. 
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The  respondent  tells  us  of  one  of  those,  and  speaks  also 
as  he  thioks  of  both,  fixing  one  of  them  at  a  date  later 
than  the  election,  and  giving  the  date  of  the  other  as 
several  days  or  several  v^eeks,  I  forget  which,  some  time 
at  all  events,  after  this  meeting — several  days  I  think  he 
said — and  that  is  the  only  evidence  we  have  as  to  the  date 
of  that  particular  interview. 

What  took  place  at  that  interview  is  not  shewn  with 
very  much  precision.  Smith  says,  no  doubt  they  talked 
about  election  matters,  and  the  evidence  of  the  respondent 
so  far  agrees.  As  the  respondent  puts  it.  Smith  came 
there  and  asked  particularly  about  how  the  election  was 
going,  what  was  his  prospect,  what  was  his  probable 
majority,  telling  him  that  he  had  been  offered  some  bets. 

It  appeared,  I  think,  from  the  evidence  of  Smith  him- 
self that  he  had  been  betting,  not  betting  in  the  way  in 
which  betting  is  used  as  an  instrument  of  bribery,  not 
betting  in  such  a  way  as  to  make  it  to  the  interest  of 
supporters  of  the  other  side  to  vote  for  the  side  on  which 
Smith  was  interested,  but  betting  on  the  candidate  he  was 
supporting. 

On  that  occasion  at  the  respondent's  office,  there  was 
some  of  what  is  called  "campaign  literature,"  some  of  which 
Smith  took,  the  candidate  allowing  him  to  do  so  ;  and 
allowing  him  undoubtedly,  as  he  does  not  deny,  with  the 
idea  that  this  would  be  used  to  some  extent  for  circulat- 
ing in  this  constituency,  and  also  supposing  it  would  be 
used  in  the  adjoining  county  where  Smith  lived. 

Whether  or  not  those  occurrences  upon  that  particular 
occasion  would  be  held  to  be  sufficient  evidence  of  agency 
is  a  matter  that  I  do  not  think,  in  the  view  that  we  take 
at  present,  we  are  required  very  distinctly  to  decide. 
I  do  not  doubt  at  all,  that  they  are  legitimate  evidence 
going  in  support  of  the  view  that  an  agency  was  consti- 
tuted between  Smith  and  the  respondent ;  and  possibly,  if 
anything  had  been  done  after  that  date  by  Smith  which 
came  in  question  in  a  contest  of  this  kind,  the  evidence 
might  turn  out  to  be  evidence  of  a  good  deal  of  cogency 
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whicli  the  respondent  would  find  it  very  difficult  to  get 
over  upon  the  question  of  agency.  There  is  nothing,  how- 
ever, that  from  the  consideration  we  have  been  able  to 
give  to  it,  we  can  properly  treat  as  evidence  shewing  that 
any  agency  had  existed  at  an  earlier  date. 

Mr.  Bethune  has  argued  that,  on  the  ordinary  doctrine 
of  ratification,  there  was  nothing  that  could  be  ratified  by 
the  respondent  by  anything  he  did  there ;  because  in  order 
to  ratify  what  is  done  by  a  person  professing  to  act  in  your 
behalf,  it  is  necessary  that  you  should  know  the  act  which 
is  the  alleged  subject  of  ratification. 

I  do  not  think  the  question  of  ratification  is  one  which 
would  arise  in  the  case. 

I  think  the  proper  argument  was  the  one  which  Mr- 
Cameron  advanced,  that  what  took  place  upon  that  oc- 
casion might  be  taken  as  evidence,  not  that  the  agency 
was  then  for  the  first  time  established,  but  that  the  agency 
had  existed  all  along,  and  that  this  was  a  recognition  of 
the  existence  of  the  agency,  and  so  that  at  the  time  of  the 
Wendover  meeting  Smith  was  in  fact  the  agent  of  the 
respondent. 

We  are  not  able  to  take  that  view  ;  the  agenc}?-  as  far  as 
it  would  be  established  b}^  that  evidence,  if  that  evidence 
were  held  to  establish  an  agency,  could  not,  in  our  view,  be 
taken  to  relate  to  the  earlier  date. 

There  is  one  case  that  Mr.  Cameron  referred  to  upon  this 
subject  of  tlie  offer  to  bribe,  viz.,  the  North  Middlesex 
Case,  tried  by  Mr.  Justice  Wilson.  Looking  at  that  at  the 
time  Mr.  Cameron  referred  to  it,  it  just  struck  me  that  a 
similar  position  arose  in  that  case.  I  do  not  refer  to  it 
as  an  authority,  but  merely  as  one  in  which  a  similar 
position  arose.  The  case  there  was  as  to  whether  a  bribe 
had  been  offered  seriously  or  in  jest,  and  upon  the  evidence 
it  was  held  to  have  been  only  offered  in  jest  ;  but  the  same 
question  arose  as  to  whether  the  person  charged  with  hav- 
ing offered  the  bribe,  one  Stephenson,  was  at  the  time  he 
offered  it,  at  the  time  of  the  alleged  offer,  an  agent,  although 
he  undoubtedly  became  so  afterwards,  and  under  the  facts 
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in  that  case,  the  view  taken  was  the  same  that  seems  to 
ns  to  be  the  correct  view  in  this  case,  that  even  if  Smith 
became  an  agent  afterwards,  he  was  not  at  the  time  of  this 
meeting  in  Wendover  an  agent. 

There  is  a  point  in  connection  with  that  which,  if  it 
were  held  otherwise,  or  if  we  should  be  held  to  be  incorrect 
in  our  view  of  this  question  of  agency,  I  think  we  might 
express  an  opinion  upon,  particularly  as  a  point  which 
has  been  pressed  in  argument  a  good  deal  by  Mr.  Bethune, 
and  that  is,  when  dealing  with  the  question  of  a  corrupt 
act  being  committed  by  an  agent  with  the  knowledge  and 
consent  of  the  candidate,  whether  it  is  necessary  that  the 
candidate  should,  at  the  time,  have  knowledge  that  the 
person  committing  the  act  is  his  agent. 

In  my  view,  that  is  not  at  all  necessary.  If  a  corrupt 
act  is  committed  in  the  course  of  an  election  contest  with 
the  knowledge  of  the  candidate,  and  it  turns  out  that  the 
person  committing  it  was  in  fact,  or  in  contemplation  of 
of  the  election  law,  the  agent  of  the  candidate,  my  opinion 
is  that  for  the  purposes  of  the  statute  it  is  quite  unimport- 
ant whether  the  candidate  knew  at  the  time  that  the  man 
was  his  agent,  or  even  knew  the  man  individually. 

It  was  with  reference  to  that  consideration  that  I  made 
the  remarks  a  few  minutes  ago,  as  to  the  possibility  of  a 
person  being  an  agent  of  a  candidate  without  the  candidate 
even  knowing  the  man. 

If  the  candidate  sees  a  man  whom  he  does  not  know 
professing  to  do  an  act  on  his  behalf,  a  corrupt  act  that  he 
has  knowledge  of,  if  the  man  is  in  fact  his  agent,  although 
he  may  not  know  that  he  is  committed  to  him  in  that 
character,  or  not  even  know  the  man  at  all,  i  think  the 
statute  would  require  it  to  be  held  that  a  corrupt  act  was 
done  by  an  agent  and  with  the  knowledge  of  the  candidate. 

There  is  another  view  also  which  we  have  considered 
with  respect  to  this,  which  I  may  just  as  w^ell  express, 
although  I  do  not  know  that  it  bears  materially  upon  any- 
thing we  have  this  moment  to  decide,  and  that  is  whether 
a  candidate  seeing  a  person  doing  an  act  professedly  on 
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his  behalf,  though  there  may  have  been  no  previous  agency, 
by  standing  by  and  not  repudiating  it  adopts  the  man, 
for  that  occasion  at  all  events,  as  his  agent. 

I  refer  to  this  for  the  purpose  of  saying  principally  that 
we  have  not  overlooked  that  view  of  the  matter  in  consider- 
ring  the  case.  My  own  impression  is,  although  as  I  have 
said  I  do  not  think  it  necessary  to  pronounce  it  just 
now  as  a  final  decision,  that  if  a  candidate  stands  by,  sees 
a  person,  or  hears  him,  attempt  to  influence  an  elector  on 
behalf  of  that  candidate;  that  being  done  in  a  corrupt 
manner  by  the  offer  of  a  bribe  or  the  commission  of  any 
other  corrupt  act,  and  he  allows  that  to  go  on  without 
[interfering  or  without  repudiating  it,  it  would  be  exceed- 
ingly hard  for  him  to  escape  the  imputation  of  that  act 
being  done  as  his  agent ;  he  knows  of  the  act  being  done 
on  his  behalf,  and  he  permits  it  to  be  done. 

I  do  not  think  it  would  be  fair  to  apply  a  consideration 
of  that  kind,  however,  to  the  particular  circumstances  of 
this  charge  for  this  reason  :  undoubtedly,  as  I  have  said, 
the  candidate  knew  that  Smith  was  calling  up  a  treat,  as 
it  is  called,  at  that  meeting,  but  then  I  do  not  treat  that 
for  the  purpose  of  the  view  that  I  have  just  now  been 
putting,  as  necessarily  to  be  attributed  to  the  candidate  as 
something  known  to  him  to  be  done  on  the  occasion  on  his 
behalf.  The  statute  itself,  by  what  may  be  called  an  arbi- 
trary enactment,  makes  the  furnishing  of  drink  or  enter- 
tainment to  a  meeting  of  electors  a  corrupt  practice,  quite 
irrespective  of  its  being  in  itself  accompanied  by  any  inten- 
tion to  corrupt.  We  have  had  a  number  of  cases,  on  former 
election  trials,  in  which  the  question  of  treating  as  a  corrupt 
practice  has  been  discussed,  and  in  some  of  which  it  has 
been  held  that  the  treating  was  not  a  corrupt  practice  : 
was  not  done  corruptly,  because  it  was  merely  something 
which,  although  done  to  a  considerable  extent  to  electors, 
was  only  what  the  man  would  have  done  under  any  cir- 
cumstances, what  was  very  habitual,  an  act  which  he  did 
not  refrain  from  doing  at  that  particular  meeting,  doing  it 
as  he  would  have  done  at  any  other  meeting ;  and  it 
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has  been  held  that  such  an  act  was  not  done  corruptly. 
In  other  cases  the  habit  of  doing  it  has  not  been  held 
to  excuse  the  act.  I  am  not  pronouncing  any  opinion  as 
to  how  those  decisions  should  have  been,  one  way  or  the 
other  ;  but  I  allude  to  this  for  the  purpose  of  saying  that 
what  was  taking  place  here  was  an  occurrence  of  the  kind, 
Avhich,  as  far  as  one  can  judge  from  the  evidence  and 
what  one  knows  and  hears  of  these  matters,  is  what  was 
likely  to  occur  whether  this  was  an  election  meeting  or 
not.  This  treating  was  going  on,  not  as  an  exceptional 
sort  of  thinof,  but  as  I  have  said  what  was  habitual  and 
what  would  be  almost  sure  to  take  place. 

The  statute  undoubtedly  attaches  to  the  act  the  stigma 
of  corruption  for  the  purposes  of  the  election  law,  but  when 
we  come  to  consider  how  it  should  be  really  regarded  with 
respect  to  the  parties,  I  do  not  think  it  would  be  fair  to  the 
candidate  who  merely  hears  that  another  is  treating,  hears 
one  of  his  friends,  one  of  those  whom  he  knows  to  be 
favourable  to  his  side  of  politics,  calling  up  parties  there 
at  the  meeting  to  treat  them,  to  attribute  to  him  the  know- 
ledge for  the  purpose  of  this  section,  that  this  was  an  act 
done  on  his  behalf  in  such  a  way  as  to  give  that  the  force 
of  the  adoption  of  the  act. 

Upon  those  grounds  we  think  the  agency  of  Smith  has 
not  been  established,  and  that  therefore  the  charge  of  treat- 
ing: at  the  meeting  also  fails. 

The  last  charge  which  we  have  now  to  dispose  ot  is  that 
contained  in  the  9th  paragraph  of  the  petition,  which 
alleges  that  the  deputy  returning  officer  at  sub-division 
No.  3,  in  North  Plantagenet,  irregularly,  illegally,  and  in 
violation  of  the  Election  Act  of  Ontario,  did  refuse  to  give 
ballot  papers  to  a  large  number  of  duly  qualified  voters  at 
the  election,  and  compelled  those  voters  to  declare  at  the 
time  of  voting  for  whom  they  intended  to  vote,  instead  of 
allowing  the  voters  to  mark  their  own  ballot-papers  secretly 
as  provided  by  the  Election  Act  of  Ontario,  whereby  it  is 
alleged  that  the  votes  were  illegal  and  void  and  should  not 
have  been  counted. 
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In  support  of  the  charge  as  to  the  facts  upon  which  it  is 
based,  the  evidence  given  is  that  of  the  candidate  Mr. 
Evanturel,  and  of  Dr.  Mignault  who  was  his  agent  at  the 
poll,  and  they  give  their  evidence  stating  in  rather  general 
terms  that  practices  something  of  the  kind  indicated  in 
the  paragraph  that  I  have  just  read,*  were  done  at  the 
poll  by  Mr.  Chamberlain  who  was  the  deputy  returning 
officer. 

The  evidence  given  by  Mr.  Chamberlain  does  not  agree 
entirely  with  the  evidence  given  by  the  witnesses  on  the  part 
of  the  petitioner,  and  makes  more  definite  some  of  those 
things  of  which  they  spoke  rather  generally,  but  the  general 
facts  as  we  gather  them  are  these  : 

That  a  number  of  voters  at  that  poll,  some  forty  or 
fifty  or  thereabouts,  were  men  that  could  not  read.  I 
do  not  know  that  any  one  of  those  whose  votes  are 
spoken  of  was  able  to  read,  with  the  exception  of  one 
man,  of  whom  it  is  said  that  although  he  could  not  read  he 
knew  something  about  some  of  the  letters  or  something  of 
that  kind,  but  speaking  of  them  as  a  whole,  the  fact  is 
stated  on  both  sides  that  they  were  men  who  could  not  read. 
With  respect  to  these,  the  irregularities  complained  of 
are  of  two  kinds,  two  of  the  kinds  mentioned  in  the  197th 
section.  That  section  deals  with  three  different  things. 
One  is  failure  to  hold  the  poll  at  the  place  appointed  ;  the 
second  is  non-compliance  with  the  rules  in  the  Act  as  to 
the  taking  of  the  poll  or  counting  of  votes  ;  third,  any 
mistake  in  the  forms  contained  in  the  schedules.  Two  of 
these  which  are  relied  upon  now  as  irregularities  are  non- 

*  8.  That  at  said  election  the  Deputy  Returninsf  Officer  at  Polling  Sub- 
division No.  3  in  the  township  of  North  Plantagenet,  and  the  Deputy 
Eetuming  Officer  at  polling  sub-division  No.  2,  township  of  I^ongueil, 
irregularly,  illegally  and  in  violation  of  "  The  Election  Act  of  Ontario," 
did  refuse  to  give  ballot  papers  to  a  large  number  of  duly  qualified  voters 
at  said  election,  and  compelled  said  voters  to  declare  at  the  time  of  voting 
for  whom  they  intended  to  vote,  and  marked  their  ballot  papers  for  said 
voters,  and  counted  said  ballot  papers  instead  of  allowing  said  voters  to 
mark  their  own  ballot  papers  secretly  as  provided  in  said  "  Election  Act 
of  Ontario,"  whereby  and  by  reason  whereof  said  votes  were  and  are 
illegal  and  void  and  should  not  have  been  counted. 
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compliance  with  the  rules  contained  in  the  Act  as  to  tho 
taking  of  the  poll,  and  mistake  in  the  use  of  the  forms 
contained  in  the  schedules  to  the  Act;  or  if  what  is  alleged 
is  argued  not  to  come  properly  within  the  term  mistake  in 
tlie  use  of  the  forms,  it  seems  it  must  come  within  the 
other  definition,  non-compliance  with  the  rules  as  to  taking 
the  polls,  so  that  one  or  other  of  those  particulars  covers 
the  alleged  irregularities  in  this  particular  instance. 

Now  one  irregularity  principally  dwelt  upon  is  the  neg- 
lect to  read  to  the  person  coming  to  vote  the  declaration 
which  the  statute  requires  the  Deputy  Keturning  Officer  to 
certif}^  was  read  to  him,  R.  S.  O.  ch.  10  sect.  100  Sched.  A 
form  24. 

Another  is  the  refusal  to  allow  some  of  those  people 
who  had  signed  a  declaration  to  vote  by  taking  the  bal- 
lots and  marking  them  themselves. 

As  far  as  we  can  gather  from  the  evidence  given  here, 
it  is  difficult  to  see  how  anything  which  was  done  then 
can  be  said  to  have  affected  the  result  of  the  election,  for 
the  reasons  which  I  am  now  going  to  mention. 

As  I  have  already  said,  it  is  not  disputed  on  either  side 
that  not  one  of  these  voters  was  a  man  who  could 
read.  What  the  deputy  returning  officer  did,  instead 
of  reading  and  explaining  fully  or  properly  the  declara- 
tion which  the  illiterate  voter  had  a  right  to  make,  was 
to  give  his  version  of  the  effect  of  it  as  he  understood 
it,  and  in  doing  so  he  undoubtedly  according  to  his  own 
statement  did  represent  something  different  from  what 
the  statute  required  or  what  the  declaration  contained 
because,  according  to  his  statement,  he  tells  him  that  there 
is  a  declaration  that  the  voter  is  not  able  to  read  or  write 
sufficiently  to  mark  his  ballot. 

Now,  as  I  pointed  out  when  Mr.  Bethune  was  arguing 
taking  simply  the  case  of  a  person  of  whom  he  knew 
nothing,  I  should  be  inclined  to  think  that  dii  ection  was 
calculated  to  mislead,  because  when  a  man  is  told  that  he 
is  to  declare  that  he  is  unable  to  write  sufficiently  to  mark 
his  ballot,  he  might  very  naturally  suppose  that  marking 
14 — VOL.  L  E.G. 
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the  ballot  meant  writing  the  name  of  the  candidate  ;  and 
although  he  might  be  able  to  truly  declare  that  he  was 
unable  to  write  sufficiently  for  that,  he  might  be  able  to 
read  the  ballot  paper  and  to  make  his  cross  at  the  proper 
place  intelligently,  knowing  what  that  meant  and  what  he 
was  doing ;  but  according  to  the  facts  which  we  have  that 
could  not  have  made  any  difference  here,  because  the  fact 
is  conceded  on  all  hands  that  none  of  these  people  could 
read.  Ff  a  ballot  paper  had  been  put  into  the  hands  of 
any  one  of  them  and  he  had  been  told  to  go  and  mark  it, 
what  would  have  been  done  ?  The  illiterate  man  who 
could  not  read  would  know  nothing  about  what  was  on 
the  paper  or  what  he  was  doing. 

Then  it  is  said  the  returning  officer  had  some  duty  under 
section  95  to  give  some  explanation.  That  clearly  is  not  any 
thing  which  could  be  resorted  to  under  the  circumstances  we 
have  here.  Section  95  is  that  the  deputy  returning  officer 
may  and  upon  request  shall,  either  personally  or  through  his 
clerk,  explain  to  the  voter  two  things  :  one  is  the  mode  of 
voting ;  that  is,  he  would  have  to  tell  the  voter,  "  you  are 
to  take  this  ballot  paper,  you  are  to  go  into  the  compart- 
ment and  mark  the  cross  on  the  right  or  left  hand,  which- 
ever it  is,  opposite  the  name  of  the  candidate  ;  you  are  to 
fold  the  paper  in  a  particular  way  and  bring  it  and  deposit 
it  here." 

Now  if  he  had  done  that  he  would  have  explained  the 
mode  of  it.  Then  he  was  to  explain  the  colors  in  which 
the  names  were- printed.  There  was  no  such  requirement 
in  this  case,  that  being  a  matter  to  be  attended  to  when 
the  candidates  had  agreed  upon  different  colors. 

Therefore  all  the  information  which  the  deputy  return- 
ing officer,  even  if  asked  to  give  it,  was  bound  or  at 
liberty  to  give  here  would  not  have  informed  these  illiter- 
ate people,  who  would  still  have  required  somebody  to 
read  for  them  the  names  of  the  candidates,  and  to  point 
out  something  on  this  ballot  paper  that  the  deputy 
returinng  officer  was  neither  bound  nor  at  liberty  under 
section  95  to  do. 
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Then  again,  looking  at  the  section,  he  was  not  bound  to 
do  it   except  upon  request,  and  there  is  no  pretence 
of  his  being  requested  to   do  anything ;  and   so  when 
we    are  told   that  certain   of  these  illiterate  voters, 
after  having  signed  the  declaration  which,  as  far  as  they 
understood  it,  was  perfectly  true,  that  they  were  unable 
to  read,  when  they  said  :  "  Oh,  but  I  can  mark  my  ballot 
paper,"  it  is  impossible  that  they  could  have  meant  any- 
thing more  than  this  :    If  you  or  some  person  else  will 
tell  me  which  is  the  name  of  one  and  which  of  the  other 
and  shew  me  where  I  am  to  put  my  mark,  I  can  mark  it." 
There  is  nothing  to  shew  that  they  could  have  intelligently 
marked  the  ballot  paper ;  so  that  from  what  is  told  us  in 
that  way  it  is  impossible  for  us  to  say  that  anything  that 
took  place  there  could  have  interfered  with  or  altered  the 
actual  vote  of  these  men  as  far  as  the  question  of  secrecy 
or  open  voting  was  concerned  ;  and  as  to  their  having 
voted  as  they  did  in  a  different  way  from  the  way  they 
otherwise  would  have  voted,  it  is  nothing  but  mere  conjec- 
ture that  we  could  go  upon  in  reference  to  that.    What  is 
argued  by  Mr.  Cameron  is,  that  those  people  having  felt 
themselves  coerced  to  vote  openly  were  brought  under  the 
influence  of  the  candidate  who  was  there,  which  might 
possibly  lead  them  to  vote  in  a  different  way  from  the 
way  they  otherwise  would  have  voted ;  and  one  man  says 
that  really  was  the  case,  or  something  to  that  effect. 

With  respect  to  that,  as  I  have  said,  we  have  nothing  in 
the  way  of  fact  or  evidence  on  which  we  can  form  any 
such  conclusion.  If  the  argument  is,  that  the  election 
really  was  affected  by  what  took  place  in  this  way  b}^ 
reason  of  the  voters  being  influenced  to  vote  differently 
from  what  the}^  would  otherwise  have  done,  that  is  not 
the  charge  which  is  made  by  the  petition.  The  charge  is, 
that  an  irregularity  in  this  mode  of  conducting  the  election 
took  place,  and  that  by  reason  of  that  irregularity  the 
votes  ought  not  to  have  been  counted.  Regarding  what  as 
a  matter  of  fact  took  place,  it  is  impossible  that  we  can 
either  say  that  it  was  likely  that  the  election  was  affected  or 
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that  it  was  affected,  or  that  we  would  be  justified  in  finding 
except  as  in  the  form  here  that  what  did  take  place  did 
not  affect  the  election.  That  is,  it  appears  to  us  that  these 
men  were  all  illiterate  men  who  must  have  voted,  if  they 
voted  at  all,  in  the  particular  way  they  did  vote  ;  that 
voting  in  the  particular  way  they  did  vote  they  could  not 
have  voted  except  under  precisely  the  influences  which  it 
is  complained  now  that  they  had  to  vote  under  ;  and  that 
voting  in  that  way  they  voted  in  the  only  way  which, 
under  the  circumstances  and  in  compliance  with  the 
statute  they  could  have  voted. 

It  is  said  that  the  rules  respecting  the  taking  of  the 
poll  were  not  complied  with  in  another  respect,  because 
the  returning  officer  marked  these  ballots  sitting  at  his 
ordinary  seat  and  in  the  presence  not  merely  of  the 
agents  of  the  parties,  but  the  parties  themselves,  pos- 
sibly also  within  the  hearing  of  the  constable  at  the 
other  end  of  the  room. 

I  do  not  And  anything  to  show  that  what  is  complained 
of  in  that  respect  was  in  any  way  a  violation  of  what 
the  Act  provides. 

The  Act  provides  for  secret  voting  in  the  case  of  all 
persons  who  are  able  to  read  and  mark  their  ballots ;  and 
it  provides,  for  those  who  are  not  able,  that  they  may 
when  certain  things  have  been  done  declare  for  whom 
they  vote,  and  the  returning  officer  may  cause  to  be 
marked  on  the  ballot  for  whom  the  vote  is  given.  It  also 
declares  that  this  shall  not  be  done  by  the  returning 
officer  behind  the  backs  of  the  agents  ;  that  the  agents  for 
both  parties  must  be  present ;  but  that  in  no  way  prevents 
other  parties  from  being  present.  We  have  to  hold  that 
other  persons  than  the  returning  officer  and  the  agents 
are  not  to  be  excluded  from  that  particular  vote,  they 
having  a  right  for  other  purposes  to  be  there. 

It  was  argued  also,  and  I  have  to  notice  the  argument, 
that  although  there  may  be  nothing  in  these  irregularities 
by  themselves  to  affect  the  election,  and  it  is  quite  clear 
there  is  not,  still  the  effect  of  those  might  under  section 
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159,  in  conjunction  with  the  corrupt  act  which  is  found  to 
have  been  committed  hy  an  agent  without  the  knowledge 
and  consent  of  the  candidate,  have  a  greater  effect. 

Section  159  declares  that  to  prevent  the  expense  and 
trouble  of  new  elections  in  case  of  corrupt  a?ts  being  com- 
mitted without  the  knowledge  of  a  candidate,  if  the  corrupt 
act  was  of  such  a  trilling  character  that  the  result  cannot 
have  been  affected  or  be  reasonably  supposed  to  have  been 
affected  by  it  either  alone  or  in  conjunction  with  other  illegal 
practices,  such  corrupt  act  shall  not  avoid  the  election. 

It  has  been  properly  conceded  that  the  corrupt  act  which 
was  found,  the  seUingby  Baulne,  could  not  by  itself  in  any 
way  have  affected  the  election.  I  have  no  doubt  it  could 
not,  even  though  some  of  the  persons  who  partook  may  not 
have  actually  voted  at  the  time  ;  but  this  section  159, 
when  it  authorizes  the  coupling  of  a  corrupt  act  insulBcient 
in  itself  to  have  affected  the  election  with  other  illegal 
practices,  does  not,  as  I  understand  it,  contemplate  acts  of 
the  character  of  those  which  are  in  question  just  now, 
which  are  proper-ly  called  irregularities  merely,  and  which 
coming,  as  we  hold  they  do,  within  the  terms  of  section 
197,  are  defaults  rather  than  acts  or  practices.  Though  it 
is  a  breach  of  duty  to  be  guilty  of  any  irregularities  of  the 
kind,  I  do  not  think  that  those  are  at  all  intended  by  the 
term  "illegal  practices"  in  section  159. 

No  doubt  an  illegal  practice  may  be  committed  by  a 
returning  officer  if  he  is  guilty  of  anything  like  undue 
influence  or  anything  of  that  sort,  as  well  as  by  any  other 
person,  but  that  would  be  something  quite  different  from 
this  mere  default  in  the  strict  compliance  with  the  duty 
that  the  statute  imposes.  Those  I  do  not  think  are  treated 
as  illegal  acts  at  all ;  I  think  in  their  character  they  are 
different  from  what  is  intended  by  the  illegal  acts  or 
illegal  practices. 

Then  I  find  the  term  "illegal  act"  used  in  at  least  one 
case  and  probably  more  in  the  statute,  as  for  instance  with 
respect  to  hiring  teams,  and  I  am  not  sure  where  else, 
and  in  section  197  I  find  nothing  of  the  same  meaning  in 
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the  terms  which  are  used,  but  these  words  used  advisedly^ 
or  used  deliberately,  and  repeated  almost  each  time  in  the 
same  sense,  "  failure/'  "  non-compliance,"  and  "  mistake." 
It  deals  with  those  three  things.  I  do  not  think  it  deals 
with  them  as  "  illegal  acts."  Although  they  are  irregulari- 
ties or  defaults,  they  are  not  illegal  practices  within 
section  159. 

But  then  I  think  further,  that  the  meaning  of  section  159 
is  this  :  one  corrupt  act  committed  by  an  agent,  or  several 
corrupt  acts  committed  by  agents,  may  be  of  such  a  trifling 
character  or  extent  as  not  in  themselves  to  be  susceptible 
of  being  deemed  in  any  way  to  have  affected  the  election. 
It  may,  however,  appear  that  in  the  prosecution  of  the 
election  generally  there  has  been  systematic  illegality, 
whether  amounting  to  corruption  or  whether  falling  short 
of  corruption,  to  such  an  extent  that  the  particular  acts 
which  are  proved  may  be  reasonably  considered  merely  to 
be  instances  in  connection  with  the  general  system  of  cor- 
ruption or  illegality  which  has  been  prevalent  during  the 
election  contest,  and  I  think  that  is  w^hat  is  referred  to 
when  in  section  159  it  speaks  of  these  corrupt  acts  of 
trifling  extent  as  being  reasonably  supposed  to  have  affected 
the  election,  either  alone,  or  in  connection  with  other  illegal 
practices. 

Now,  I  do  not  think  that  intends  us  to  add  to  corrupt 
or  illegal  practices  which  may  be  shewn,  but  which 
by  themselves  could  have  no  effect  upon  the  election,  acts 
which  in  their  character  are  entirely  unconnected  with 
corrupt  practices.  I  think,  in  regard  to  the  present 
charge,  that  the  irregularities  which  were  complained 
of  are  so  utterly  dissociated  from  the  corrupt  practice 
w^hich  we  have  found  to  have  been  committed  by  an  agent, 
that  even  if  the  irregularities  came  within  the  definition  of 
"  illegal  practices,"  we  could  not  have  treated  them  in  any 
way  as  being  practices  to  be  brought  into  cumulative 
connection  with  this  practice  to  which  they  have  no 
relation,  and  as  to  which  they  do  not  at  all  indicate  a- 
common  origin  or  their  origin  in  a  general  system. 
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There  is  just  one  expression  in  section  197  which  I  did 
not  allude  to,  and  that  is  the  necessity  for  finding  that  the 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act. 

As  to  that  we  have  no  hesitation  in  finding  that  this 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act. 

We  do  not  consider  that  that  expression  "  the  conduct 
of  the  election  "  refers  to  the  particular  irregularities  which 
are  the  subject  of  this  particular  charge.  It  has  reference  to 
the  conduct  of  the  election  generally,  and  there  is  no  doubt 
in  our  minds  upon  the  evidence  that  as  to  freedom  of  election, 
as  to  secret  \  oting,  and  as  to  all  those  other  safeguards  that 
the  Act  points  out,  the  election  generally  has  been  conducted 
in  accordance  with  the  principles  of  the  Act. 

The  particular  irregularities  are  those  which  come  under 
two  of  these  three  things  which  are  pointed  out  here^ 
"  failure,"  "  non-compliance,"  and  "  mistake,"  being  either 
non-compliance  with  the  rules,  or  mistake  in  the  use  of 
the  forms,  and  have  nothing  to  do  with  the  question  of 
the  general  conduct  of  the  election  which  we  think  is  that 
that  is  referred  to  in  this  expression  referring  to  the  prin- 
ciples laid  down  in  the  statute. 

We  therefore  decide  against  that  charge  also,  and  have 
further  to  decide  merely  as  to  the  general  re,<:ult  of  the 
petition  and  as  to  the  costs. 

The  petition  is  dismissed;  and  then  under  section  160 
of  the  statute,  as  a  corrupt  practice  committed  by 
an  agent  though  without  the  knowledge  and  con- 
sent of  the  candidate  has  been  established,  costs  have 
to  be  dealt  with  in  the  same  wa}^  as  they  would  have  been 
dealt  with  before  this  other  clause  had  been  passed.  As  ta 
that  the  costs  must  follow  the  result  in  the  ordinary  way 
in  contests  where  a  variety  of  questions  are  raised.  I  think 
that  among  the  different  cases  in  our  own  Courts  in  which 
the  question  of  costs  has  been  decided,  the  same  principles 
have  been  acted  upon  a  good  deal.  I  am  taking  the  case 
of  WeLland  decided  by  Mr.  Justice  Gwynne,  the  Provincial 
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Election  case,  in  1875,  H.  E.  C.  198, andl  think  upon  that 
general  principle  we  should  deal  with  the  costs  in  this  case. 

In  that  case  the  learned  Judge  ordered  the  respondent 
to  pay  the  petitioner  the  costs  of  the  trial  except  as  to 
certain  charges  in  respect  to  which  he  said  both  should  pay 
their  own  costs,  and  in  respect  to  others  the  petitioner 
should  pay  the  respondent's  costs. 

The  opinion  of  myself  as  well  as  my  learned  brother 
is,  that  the  respondent  should  pay  the  costs  of  the 
petition  and  trial,  but  just  to  the  same  extent  as  if  this 
charge  in  respect  of  Baulne  had  been  the  only  charge  upon, 
which  the  petition  was  founded  ;  and  then  as  to  the  other 
charges  which  may  have  been  brought  against  the  respon- 
dent, and  upon  which  the  petitioner  has  failed,  that  the 
petitioner  should  pay  the  respondent's  costs. 

Ferguson,  J.,  concurred. 


From  the  judgments  on  these  charges,  and  on  other 
charges,  the  petitioner  appealed  to  the  Court  of  Appeal. 

H.  Qam^ron,  Q.  C,  and  McO^irthy,  Q.  C,  for  the  appeal 
Bethune,  Q.  C,  and  W,  Johnston,  contra. 

January  19,  1884.  OsLER,  J.  k. — On  the  trial  of  the 
petition  it  was  found  that  an  agent  of  the  respondent  had 
been  guilty  of  a  corrupt  practice  under  section  157  of  K,.  S. 
0.,  ch.  10,  without  the  actual  knowledge  and  consent  of 
the  respondent,  but  that  it  was  of  so  trijfling  a  nature  that 
the  result  of  the  election  could  not  have  been  affected 
thereby,  and  the  election  was  therefore  not  avoided. 

The  petitioner  now  appeals  from  the  decision  upon  other 
charges  of  corrupt  practices  committed  by  agents  of  the 
respondent,  and  of  certain  irregularities  alleged  to  have 
been  committed  by  the  deputy-returning  officer,  (who  was 
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also  an  agent  of  the  respondent)  at  polling  sub-divisio  n 
No.  3,  North  Plantagenet. 

The  first  charge,  which  is  the  subject  of  the  appeal,  is  that 
of  an  alleged  offer  by  one  Wm.  Smith  to  bribe  the  petitioner. 
The  only  evidence  on  the  charge  was  that  of  the  petitioner 
and  Smith.  Smith's  agency  was  not  admitted,  but  the 
learned  Judges,  upon  a  review  of  the  evidence  and  con- 
sidering that  the  charge  was  that  of  an  offer  or  attempt  to 
bribe  which  had  not  been  carried  out,  came  to  the  con- 
clusion that  it  was  not  established.  They  have  not 
reported  as  to  the  demeanour  of  the  witnesses  under 
section  68  of  R.  S,  0.  ch.  11,  and  we  are  asked  to  review 
their  decision  upon  reading  the  evidence. 

Speaking  for  myself,  I  think  we  ought  not  to  disturb 
the  finding  of  the  trial  Judges  on  such  a  question,  unless 
we  were  convinced  that  it  was  wrong.  My  own  impres- 
sion from  the  evidence  is,  that  the  charge  is  not  made  out 
beyond  a  reasonable  doubt,  and  if  we  could  do  no  more 
than  say  that  the  evidence  might  warrant  a  different  con- 
clusion, we  should  not  interfere. 

The  next  charge  is  that  of  a  corrupt  practice  under 
section  151,  R.  S.  0.  ch  10,  viz.,  providing  or  furnishing 
drink,  &c.,  at  the  expense  of  the  candidate  or  other  per- 
son, to  a  meeting  of  electors  assembled  for  the  purpose  of 
promoting  the  election.  As  to  this,  it  seems  reasonably 
clear  that  Smith  (the  person  charged  with  the  attempt  to 
bribe  Cunningham)  did  treat  a  meeting  of  electors  held  at 
Wendover,  on  the  21st  of  February,  the  day  after  the 
nomination.  It  has  also  been  found  that  he  did  so  with 
the  knowledge  though  not  with  the  assent  of  the  respon- 
dent. The  only  question  therefore  to  be  considered  is 
whether  Smith  was  an  agent. 

The  learned  Judges  have  held  that  he  was  not. 

I  have  carefully  read  the  evidence  which  bears  on  this 
part  of  the  case,  and  think  it  may  be  fairly  summarized 
thus :  Smith  was  an  insurance  accent,  and  accent  for  the  sale 
of  agricultural  implements.  He  resided  in  the  county  of 
Dundas,  but  the  county  of  Prescott  was  part  of  his  "  dis- 
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tvict,"  and  in  the  course  of  his  business  he  had  occasion  to 
travel  through  it  a  good  deal.  He  was  an  acquaintance 
and  political  friend  of  the  respondent,  and  a  noisy,  talkative 
man,  fond  of  talking  and  arguing  about  politics  in  taverns  or 
stores,  vi^herever  he  could  get  an  audience,  especially  dur- 
ing an  election  contest.  He  did  so  during  the  present 
contest,  and  it  was  said  he  had  done  so  in  the  course  of 
former  elections  in  the  riding  when  the  respondent  was  a 
candidate.  The  respondent  no  doubt  knew  what  his 
habits  were  in  this  respect.  There  is  no  evidence  that  he 
ever  canvassed  voters.  He  came  into  the  ridino-,  in  the 
course  of  his  business,  ten  or  twelve  days  before  the 
polling  day,  and  remained  in  it  until  the  Saturday 
previous.  He  brought  with  him  some  political  pamphlets^ 
or  fly  sheets — "  campaign  literature  "  as  it  was  called — 
which  he  distributed  in  the  course  of  his  travels  through 
the  riding.  He  had  a  bet  or  bets  on  the  election,  and  was 
present  a'  the  Wendover  meeting.  The  respondent  says 
he  thinks  that  w^as  the  first  time  he  had  met  Smith  during 

o 

the  campaign,  and  that  he  had  some  conversation  with 
him,  "  ofl"  and  on  among  the  crowd,  during  the  meeting.'' 
One  Murray  says  he  saw  him  there,  "  that  he  was  saying 
Hagar  was  going  in,  talking  about  the  Mowat  Govern- 
ment, and  arguing  the  point  with  me  and  others  ;  Hagar 
was  then  in  the  room."  It  appears  also,  that  at  some  time 
during  the  contest,  Smith  went  to  see  the  respondent  at 
his  oflSce  to  make  some  suggestions  as  to  people  he  (the 
respondent),  should  see ;  as  he  expressed  it  "  there  were 
some  wires  I  wanted  him  to  spring."  The  respondent 
thought  this  interview  was  subsequent  to  the  Wendover 
meeting,  but  it  was  strongly  argued  that  it  must  have  been 
prior  to  it,  and  it  was  much  relied  upon  as  establishing 
Smith's  agency.  The  learned  Judges  adopted  the  respond- 
ent's view  of  the  date  of  the  meeting,  and  I  don't  think 
that  it  is  absolutely  inconsistent  with  the  evidence.  The 
respondent's  account  of  what  occurred  there  is  as  follows  : 
"  Smith  came  to  my  office,  asked  me  particularly  about  the 
election,  how  I  thought  it  was  going.    He  was  anxious  for 
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my  opinion  as  to  the  result.  There  were  men  wanting 
to  bet  with  him.  He  is  a  kind  of  sporting  man.  I  told 
him  it  was  going  to  be  close,  but  I  expected  to  win.  I  had 
a  lot  of  '  campaign  literature '  lying  on  the  table,  and  he 
says,  '  I'm  going  to  take  some  of  that.'  I  said,  '  all  right, 
you  can  take  what  you  like.'  I  knew  he  was  going 
through  the  county  and  the  next  one  too.  He  took  what 
he  wanted.  I  never  gave  him  express  authority  to  canvass 
or  do  anything  for  me.  He  is  not  a  man  I  would  employ 
as  an  agent." 

If  it  had  been  shewn  that  after  this  interview  Smith 
had  canvassed  for  the  respondent,  or  had  done  any  other 
acts  to  further  his  election,  and  knowledge  of  his  conduct 
had  been  brought  home  to  the  respondent,  there  would 
have  been  some  ground  for  arguing  that  there  was  evi- 
dence of  agency  because  it  might  be  said  that  in  such  cir- 
cumstances there  was  an  implied  authority  to  canvass,  but 
I  cannot  agree  that  the  doctrines  of  election  agency  should 
be  carried  so  far  as  to  fix  a  candidate  with  responsibility 
for  the  acts  of  a  volunteer  "  orator  "  or  supporter,  merely 
because,  knowing  that  he  is  such,  he  has  permitted  him  to 
take  away  with  him,  whether  for  his  own  use,  or  for  dis- 
tribution  among  his   friends,  the   campaign  literature 
referred  to.    In  the  Londonderry  Case,  1  O'M.  &  H.  278, 
Mr.  Justice  O'Brien  said,  "I  cannot  concur  in  the  opinion  s 
that  any  supporter  of  a  candidate  who  chooses  to  ask 
others  for  their  votes  and  to  make  speeches  in  his  favor, 
can  force  himself  upon  the  candidate  as  an  agent." 

No  doubt  if  a  candidate  requests  or  permits  a  supporter 
to  accompany  him  to  meetings  and  to  address  such  meet- 
ings in  his  favour,  that  may  be  some  evidence  of  agency : 
Cornwall  Cose,  H.  E.  C,  547,  at  least  as  to  corrupt  acta 
committed  at  or  in  connection  with  such  meetings. 

In  the  Dungannon  Ca.^e,  3  O'M.  &  H.  101,  Baron? 
Fitzgerald  says,  that  before  a  party  is  made  chargeable  as 
an  agent  it  must  be  made  to  appear  that  he  has  been  | 
entrusted  in  some  way  or  other  with  some  material  part 
of  the  business  of  the  election  which  is  ordinarily  performed 
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by  the  candidate  himself.  That  entrusting  may  be  made 
but  by  implication.  Then  he  says  :  "  The  circumstances 
of  each  case  may  differ,  but  that  implication  must  arise 
from  the  knowledge  which  it  appears  that  the  candidate 
has  of  the  part  which  the  person  is  taking  in  the  election.  If 
that  part  of  the  business  of  an  election  which  ordinarily 
and  properly  belongs  to  the  candidate  himself  be  done  to  the 
knowledge  of  the  candidate  by  some  other  person,  it 
appears  to  me  that  that  other  person  is  an  agent  of  the 
candidate." 

Applying  these  authorities  to  the  present  case,  and  even 
assuming  that  the  Wendover  meeting  was  subsequent  to 
to  the  interview  between  Smith  and  the  respondent,  I 
think  we  should  not  be  justified  in  holding  the  former  to 
be  anything  but  a  volunteer,  for  whose  acts  the  candidate 
is  not  responsible.  If  agency  by  implication  is  to  be  made 
out  here,  it  will  not  be  difficult  to  father  upon  the  can- 
didate the  agency  of  every  voluble  supporter  in  the  riding 
who  may  have  seen  and  talked  to  him  on  the  subject  of 
the  election.  I  refer  also  to  The  Staleyhriclge  Case,  1  O'M. 
&  H.  70,  20  L.  T.  N.  S.  75  ;  Taunton  Case,  2  O'M.  &  H. 
66;  Hereford  Case,  21  L.  T.  N.  S.  117;  Welland  Case, 
H.  E.  C.  per  Gwynne  J.  at  p.  194. 

The  next  charcre  is  that  of  treating  a  meetinof  of  electors 
at  Scott  River.  What  occurred  there,  according  to  the 
evidence,  was  this  :  A  meeting  of  some  thirty-five  or  forty 
electors  had  assembled  for  the  purpose  of  promoting  the 
election. 

While  it  was  going  on  an  agent  of  the  respondent  went 
into  an  adjoining  room  with  four  or  five  of  his  friends, 
and  there  treated  and  was  treated  by  them. 

What  the  statute  forbids  is  the  furnishing  or  provid- 
ing drink,  &c.,  "  to  any  meeting  of  electors  assembled,  &c," 
R.  S.  0.  ch.  10,  sec.  151.  A  penalty  of  $100  is  imposed 
upon  every  person  who  offends  against  the  provisions  of 
the  section.  And  by  the  11th  sub-section  of  section  2,  any 
violation  of  its  provisions  is  made  a  corrupt  practice.  The 
same  evidence  must  be  given  to  prove  the  latter,  as  would 
be  required  to  maintain  an  action  for  the  former. 
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It  must  be  proved  (1)  That  there  was  a  meeting  of 
electors  assembled  for  the  purpose  of  promoting  the 
election ;  (2)  That  the  candidate  or  other  person  provided 
or  furnished  drink  or  other  entertainment  to  such  meeting. 

I  may  refer  to  some  of  the  cases  in  which  the  section  in 
question,  or  its  predecessor  has  been  considered. 

In  the  North  Middlesex  Case,  (1875)  H.  E.  C.  pp. 
376,  382,  the  present  Chief  Justice  of  this  Court,  (then 
Chancellor)  said  :  "  I  am  not  in  the  least  disposed  to  sanc- 
tion any  evasion  of  the  law,  or  to  insist  upon  too  rigid  a 
construction  of  the  provisions  of  the  section.  It  would 
indeed  be  a  rare  case,  if  a  possible  one,  that  treating  should 
be  given  literally  to  a  meeting  of  electors.  It  was  not  so 
in  the  Dundas  Case,  f 1875)  p.  205,  to  which  I  applied  the 
Act."  In  that  case  there  were  two  charges  of  this  kind. 
In  the  fii  st,  the  treating  was  of  a  gathering  of  ten  or  fifteen 
persons  in  the  bar-room  of  an  hotel,  near  a  hall"  where  a 
public  meeting  for  the  purpose  of  the  election  had  been 
held,  about  an  hour  after  the  meeting  was  over.  This  was 
held  not  to  be  a  meeting  of  electors,  the  learned  Chief 
Justice  observing  that  there  had  been  no  adjournment  of 
the  meeting  held  in  the  hall,  and  no  pre-concerted  arrange- 
ment of  meetino-  at  the  hotel,  but  an  accidental  meetinof  of 
a  few  persons. 

In  the  second  charge  it  was  shewn  that  an  agent  of 
the  respondent  treated  on  nomination  day.  The  whole 
report  of  the  case  is  exceedingly  obscure,  but  I  infer  that 
before  the  meeting  at  the  nomination  had  separated,  the 
agent  in  question,  one  Farlinger,  and  another  person 
present  at  the  njeeting,  crossed  the  street  to  a  tavern 
about  forty  or  fifty  feet  from  the  place  where  the  nom- 
ination was  held,  and  there  treated  all  who  were  in  the 
liar  room,  paying  $7  or  $8  for  the  treat.  The  persons 
so  treated  had  probably  been  present  at  the  nomination 
meeting.  All  that  the  report  of  the  case  says  as  to  this 
charge  is,  "  The  treating  by  Farlinger,  he  (the  Chancellor) 
held,  came  within  the  mischief  of  the  law,  as  it  was  a 
tieating  of  the  electors  at  a  meeting  of  the  electors  to^ 
promote  the  election." 
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In  the  We'^t  Wellington  Case  (1876),  H.  R  C.  231, 
an  agent  of  the  respondent  brought  a  jar  of  whiskey  to 
a  public  meeting  of  thirty  or  forty  electors,  held  for 
the  purpose  of  promoting  the  election,  and  just  before  the 
business  of  the  meeting  began,  he  handed  it  round  among 
those  present.  Mr.  Justice  Gwynne  held  this  to  be,  as  it 
undoubtedly  was,  a  violation  of  the  law. 

In  the  East  Peterborough  Case  (1875),  H.  E.  C. 
245,  there  had  been  a  public  meeting  of  electors  at  Apsley, 
in  the  town  hall,  After  the  meeting  the  respondent  and 
a  person  held  to  be  his  agent,  went  to  a  tavern  near  the 
hall,  and  a  number  of  the  electors  who  had  attended  the 
meeting  went  there  also.  The  agent  treated  them  from 
about  ten  at  night  till  two  o'clock  in  the  morning. 
Draper,  C.  J.,  said,  at  p.  251:  "Another  difficulty  has 
been  suggested,  namely,  that  the  treating  did  not  take 
place  in  Ihe  building  within  which  the  meeting  assembled, 
and  that  the  meeting  was  in  fact  over.  A  similar  ques- 
tion arose  in  the  North  Wentworth  Case,  and  I  there  held 
that  where  a  meeting  had  been  held  for  the  promotion  of 
an  election,  and  after  the  transaction  of  the  business,  they 
had  gone  generally  together  to  a  neighbouring  tavern  on 
the  invitation  of  the  candidate,  on  whose  behalf  the  meet- 
ing was  held,  who  there  furnished  or  provided  drink  or 
other  entertainment  for  them,  it  was  within  the  statute." 

I  do  not  not  see  that  the  North  Wentworth  Case 
H.  E.  C,  p.  343,  referred  to  by  the  Chief  Justice,  has 
been  reported  on  this  point. 

There  are  other  cases  in  which  there  has  been  some 
discussion  of  the  section :  North  Victoria,  H.  E.  C.  252  ; 
Ealton  ib.  283  (in  the  headnote  only  so  far  as  I  can 
see) ;  North  Ontario,  ib.  304,  and  North  Grey,  ib.  362. 

Without  attempting  to  lay  down  any  inflexible  rale  for 
the  circumstances  of  each  particular  case  as  regards  the 
extent  of  the  treating,  the  question  must,  in  my  opinion, 
always  be  whether  the  entertainment  has  been  furnished 
to  the  meeting,  that  is  to  say,  to  the  general  body  of 
electors  composing  such  meeting,  whether  before,  during. 
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or  after  the  business  of  the  meeting,  and  while,  as  a  body, 
such  electors  remain  together  at  the  place  of  meeting  or 
elsewhere.  I  think  there  is  nothing  in  the  cases  really 
inconsistent  with  this  proposition,  and  I  take  the  West 
Wellington  Case  and  the  North  Wentworth  Case  as  re- 
ferred to  in  the  judgment  of  Draper,  C.  J.,  in  the  East 
Peterhovough  Case  already  cited,  as  illustrations  of  its 
application. 

Or  again,  if  there  is  continuous  treating  by  an  agent,  of 
a  few  persons  at  a  time,  of  those  attending  a  meeting,  so 
that,  as  it  were,  the  meeting  is  treated  in  detachments 
there  would  be  no  difficulty  in  holding  that  to  be  within 
the  section. 

But  where,  as  here,  there  is  only  the  isolated  case  of 
four  or  five  persons  out  of  a  large  meeting  retiring  to 
another  room  during  the  meeting  and  treating  each  other, 
I  think  it  impossible  upon  the  most  liberal  construction  of 
the  section  to  say  that  there  has  been  anything  like  a 
furnishinof  of  entertainment  to  a  meetinor  of  electors. 

There  is  another  charge  of  treating  a  meeting  by  one 
Vanbridger.  We  have  been  referred  to  no  evidence  in  sup- 
port of  it. 

The  next  charge  is  that  relating  to  the  irregularities  at 
polling  subdivision  No.  3,  North  Plantagenet. 

It  appears  that  some  fifty  illiterate  voters  voted  at  this 
subdivision,  all  of  them  being  unable  to  read  or  write. 
Most,  if  not  all  of  them,  were  personally  known  to  the  deputy 
returninof  officer. 

Both  candidates  were  present  at  the  poll  in  this  sub- 
division (section  193j  and  the  usual  declarations  of  secrecy 
were  taken  by  all  who  were  present. 

Instead  of  taking  from  each  illiterate  voter  a  declaration 
in  the  form  23  referred  to  in  section  100  of  the  Election 
Act,  "  that  he  was  unable  to  read,"  the  deputy  returning 
officer,  having  first  asked  the  voter  whether  he  was 
able  to  read  or  write,  and  having  received  an  answer 
in  the  negative,  required  him  to  put  his  mark  to  the  declar- 
ation of  illiteracy,  explaining  to  him  what  he  conceived  to 
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he  its  effect  thus,  "you  hereby  sign  that  you  are  unable  to 
read  or  write  sufficiently  to  mark  your  ballot  paper." 

Therefore  in  forty-nine  instances  the  deputy  returning 
officer  openly  marked  the  ballot  paper  for  the  candidate 
named  by  the  voter,  in  the  presence  of  the  candidates  or 
their  agents,  the  poll  clerk  and  it  is  said  a  constable 
being  also  in  the  room.  In  one  case  the  voter  objected  to 
vote  openly,  and  said  that  he  had  signed  the  declaration 
under  a  misapprehension  of  its  effect.  A  ballot  paper  was 
then  given  to  him  and  he  voted  secretly. 

This  voter  though  unable  to  read  or  write,  had,  as  the 
deputy  returning  officer  said,  some  idea  of  letters,  and  could 
find  out  the  day  of  the  month  in  an  almanac. 

In  three  or  four  other  instances  the  voters,  after  having 
signed  the  declaration,  desired  to  have  the  ballot  papers 
given  them,  and  the  names  of  the  candidates  shewn  to 
them,  so  that  they  could  retire  and  vote.  This,  the  deputy 
returning  officer  declined  to  do,  not  considering  it  his  duty. 

The  evidence  does  not  support  the  precise  allegation  in 
the  petition,  the  real  objections  being  (1)  That  the  deputy- 
returning  officer  inaccurately  stated  the  effect  of  the  declara- 
tion of  illiteracy  ;  (2)  That  he  did  not,  before  taking  it, 
explain  to  the  voter  that  if  he  made  it  he  would  not  be 
permitted  to  vote  secretly;  (3)  That  secrecy  of  proceed- 
ings was  not  observed  as  fully  as  it  might  have  been,  inas- 
much as  the  poll  clerk  and  constable  were  allowed  to  be 
in  the  room  when  the  ballots  were  marked.  In  other  words, 
the  contention  is,  that  the  deputy  returning  officer  did  not 
comply  with  the  rules  contained  in  the  Act  as  to  taking  of 
the  polls  and  the  use  of  the  forms,  and  (2)  That  the  election 
was  not  conducted  as  regards  secrecy  of  voting  in  accord- 
ance with  the  principles  laid  down  in  the  Act :  and  it  was 
argued  that  the  election  ought  not  to  be  saved  under 
section  159  since  the  result,  looking  at  the  narrow  majority 
obtained  by  the  respondent,  might  have  been  affected  by 
these  so-called  illegal  practices  in  connection  with  the 
single  act  of  corruption  proved. 
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Section  197  of  the  Election  Act  provides  that  no  election 
shall  be  declared  invalid  *  *  by  reason  of  a  non-com- 
pliance with  the  rules  contained  in  the  Act  as  to  the  taking 
of  the  poll  *  *  or  by  reason  of  any  mistake  in  the 
use  of  the  forms  contained  in  the  schedules  to  the  Act,  if 
it  appears  (1)  That  the  election  was  conducted  in  accord- 
ance with  the  principles  laid  down  in  the  Act,  and  (2) 
That  such  non-compliance  or  mistake  did  not  affect  the 
result  of  the  election. 

I  do  not  think  it  necessary  to  determine  whether  the 
default,  omission,  or  misconduct  of  the  deputj'  returning 
officer  complained  of  is  an  "  illegal  practice"  within  the 
meaning  of  section  159,  nor  whether,  if  there  had  been  to 
any  considerable  extent,  a  plain  and  open  violation  of  the 
principle  of  secret  voting,  the  election  might  not  be  set 
a.side  on  the  ground  that  there  had  been  no  true  election. 

I  am  of  opinion  that  the  only  irregularity  committed 
was  that  which  I  have  already  mentioned  in  connection 
with  the  declaration  of  illiteracy,  and  that  substantially 
there  was  no  violation  of  the  principle  of  secret  voting. 

No  doubt  the  deputy  returning  officer  should  merely 
have  asked  the  voters  if  they  were  unable  to  read.  Asking 
them  if  they  were  unable  read  or  write  might  have  led  them 
to  think  that  it  was  necessary  that  they  should  write  the 
name  of  the  candidate  for  whom  they  intended  to  vote,  but 
as  they  were  in  fact  unable  to  read  and  yet  desired  to  vote, 
the  conditions  arose  in  which  it  became  the  duty  of  the 
deputy  returning  officer  to  take  their  declarations  and  to 
mark  their  ballots.  He  is  nowhere  required  to  explain 
that  in  such  case  they  cannot  vote  in  secret. 

A  mistake  of  that  kind  cannot,  as  it  seems  to  me,  be  said 
even  remotely  to  affect  the  result  of  the  election. 

Then,  as  to  secrecy  of  voting.  The  Act  draws,  as  I 
think,  a  clear  distinction  between  the  case  of  a  literate  and 
that  of  an  illiterate  voter.  To  the  former  the  ballot  paper 
is,  after  certain  preliminaries,  delivered  :  section  97.  Upon 
receiving  it  from  the  deputy  returning  officer  he  is  to  "  pro- 
ceed into"  one  of  the  compartments  provided  for  the  purpose 
16— VOL.  I.  KG. 
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and  there  mark  it  in  accordance  with  the  directions  con- 
tained in  form  13  in  schedule  A.  Having  done  so  he  is  to 
return  it  to  the  officer  folded  up  in  such  a  manner  as  to  con- 
ceal from  every  one  the  name  of  the  candidate  for  whom  he 
has  voted,  and  it  is  then,  after  having  been  identified, 
deposited  in  the  ballot  box. 

Section  94  enacts  that  "  the  deputy  returning  officer  shall 
take  all  necessary  precautions  for  concealing,  and  shall 
conceal,  as  far  as  possible,  from  all  persons  present  (includ- 
ing the  poll  clerk  and  agents,  as  well  as  other  persons)  the 
number  printed  upon  the  ballot  paper  delivered  to  any 
person,  &c." 

Section  95  enacts  that  "  he  may,  and  upon  request  shall, 
explain  to  the  voter,  as  concisely  as  possible,  the  mode  of 
voting,  and  the  colours  in  which  the  names  of  the  candi- 
dates are  printed  on  the  ballot  paper." 

An  entirely  different  method  of  procedure  is  provided 
in  the  case  of  the  illiterate  voter,  by  the  100th  section, 
which  enacts — I  quote  only  what  is  material  to  the  present 
enquiry — that  in  case  of  any  person  claiming  to  be  entitled 
to  vote,  who  makes  a  declaration  that  he  is  unable  to 
read  "the  proceedings  shall  be  as  follows  ":  "  The  deputy 
returning  officer  shall,  in  the  presence  of  the  agents  of  the 
candidates,  cause  the  vote  of  such  person  to  be  marked  on 
a  ballot  paper  in  the  manner  directed  by  such  person,  and 
shall  cause  the  same  to  be  placed  in  the  ballot  box." 

Reading  this  section  with  sections  94  and  95  and  form 
13,  it  seems  plain  that  the  latter  only  apply  to  the  case  of 
the  literate  voter  who,  with  or  without  instructions  as  to 
the  mode  of  voting,  that  is,  the  manner  of  marking  the 
ballot  paper,  can  mark  it  in  entire  secrecy. 

With  the  illiterate  voter  on  the  other  hand,  secrecy,  at 
least  within  the  walls  of  the  polling  booth,  is  not  attain- 
able. It  is  deemed  right  that  his  ignorance  should  not 
deprive  him  of  the  franchise.  Yet  it  would  almost  inevit- 
ably do  so  if  he  was  left  to  m.ark  a  printed  ballot  in  secret. 
Therefore  he  must  in  some  way  openly  indi(?ate  by 
voice  or  gesture  for  whom  he  wishes  to  vote,  and  if  he 
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makes  the  declaration  of  illiteracy  the  returning  officer's 
duty  is  to  proceed  under  section  100  in  taking  the  vote. 
To  guard  against  mistakes  and  avoid  any  imputation  of 
unfairness,  he  is  required  to  mark  the  ballot  paper  in  the 
presence  of  the  agents  of  the  candidates  by  which  I  under- 
stand that  they  are,  if  present,  to  see  him  do  so ;  but  there 
is  nothing  in  the  Act  which  makes  it  necessar}^  that  he 
should  withdraw  with  them  and  the  voter  to  another  room, 
or  which  forbids  the  polling  clerk  or  other  person  lawfully 
present  to  remain  'there  while  the  voter  announces  for 
whom  he  wishes  to  vote. 

Such  secrecy  as  is  possible  in  the  circumstances  is  pro- 
vided for  by  the  146th  section,  which,  under  a  severe 
penalty  imposes  the  obligation  upon  every  officer,  clerk, 
and  agent  in  attendance  at  the  polling  place.  If  it  be 
urged  that  the  illiterate  voter  is  the  one  who  most  needs 
the  protection  of  the  ballot,  the  answer  is,  that  the  Act  has 
expressly  declined  to  extend  it  to  him. 

I  may  refer  to  the  Halton  Case,  H.  E.  C.  pp.  283, 
386,  where  the  deputy  returning  officer  allowed  the  voter  to 
state  for  whom  he  voted  before  taking  from  him  the  decla- 
ration of  illiteracy. 

I  am  of  opinion  that  the  votes  in  question  were  not  im- 
properly taken.  That  the  election  was,  so  far  as  appears 
conducted  in  accordance  with  the  principles  laid  down  in 
the  Act,  and  that  the  mistake  of  the  deputy  returning 
officer  did  not  affect  the  result. 

The  appeal  should  therefore  be  dismissed. 

Spragge,  C.  J.  O. — I  agree  in  the  conclusion  arrived  at  by 
my  brother  Osier,  that  the  appeal  of  the  petitioner  to  this 
Court  should  be  dismissed,  and  I  concur  in  what  he  has 
said  in  dealing  with  the  different  questions  presented 
for  our  decision,  with  one  exception.  That  exception  is  in 
i-elation  to  the  taking  of  the  votes  of  illiterate  voters  by 
one  of  the  deputy  returning  officers,  i.  in  polling  sub- 
division No.  3,  in  North  Plantagenet. 
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My  learned  Jbrother  has  described  what  took  place  on 
those  occasions  ;  and  one  cannot  but  be  struck  with  the 
looseness  and  carelessness  with  which  the  deputy  return- 
inof  officer  took  these  votes.  The  form  of  declaration 
given  by  the  Act  is  as  clear  and  simple  as  it  is  possible  to 
be :  "I  A.  B.,  of,  &c.,  do  hereby  declare  that  I  am  un- 
able to  read."  One  would  think  it  scarcely  possible  to 
go  wrong  in  such  a  case ;  but  this  deputy  returning  officer 
was  perverse  enough  to  substitute  something  of  his  own  : 
"  You  hereby  sign  (an  absurdly  inappropriate  word)  that 
you  are  unable  to  read  or  write  sufficiently  to  mark  your 
ballot  paper."  I  think  from  the  evidence  that  these  illiter- 
ate voters  were  not  misled  by  the  form  in  wdiich  their 
votes  were  taken ;  but  still  the  conduct  of  the  returnino- 
officer  does,  in  ni}^  judgment,  call  for,  at  least  as  mach  com- 
ment as  I  have  made  upon  it. 

In  regard  to  the  voting  of  this  class  of  voters  and  of 
others  referred  to  in  section  100,  viz.;  those  claimino^  to 
vote  who  are  incapacitated  by  blindness  or  ph3^sical  cause 
from  marking  their  ballot  papers,  I  cannot  quite  agree 
with  my  brother  Osier  that  as  to  them  the  statute  con- 
templates open  public  voting.  The  voting  cannot,  in  their 
case,  certainl}^  be  as  secret,  as  in  cases  where  the  voter  is 
able  to  read,  and  is  not  incapacitated  otherwise  from  mark- 
ing his  ballot  papers ;  but  still  it  appears  to  me  that  it  is  the 
manifest  policy  of  the  Act  that  the  voting  shall  in  all  cases, 
in  those  cases  as  well  as  in  ordinary  cases,  be  as  secret,  as 
under  the  circumstances,  it  can  be. 

Sections  94  and  97  cannot  indeed  be  applied  literally 
to  the  classes  of  voters  referred  to  in  section  100.  Those 
deal  with  voters  qualified  by  education,  and  not  disqualified 
by  anything  from  exercising  the  franchise  intelligently. 
Any  reason  of  policy  in  favor  of  their  votinor  being  given 
in  secret  applies  with  at  least  as  much  force  to  the  classes 
enumerated  in  section  100  as  to  the  rest  of  the  voting  com- 
munity. 

It  was  not  necessary  that  any  more  than  the  three  per- 
sons named  in  the  Act,  besides  the  voter  himself  should  be 
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present ;  the  deputy  returning  officer  himself  to  take  the  vote ; 
and  one  representative  of  each  candidate  to  see  that  it  was 
fairly  and  properly  taken.  The  presence  of  any  other  per- 
sons was,  as  it  appears  to  me,  not  in  accordance  with  the 
spirit  and  policy  of  the  Act ;  and  should  not  have  been 
permitted  by  the  returning  officer.  That  he  had  power  to 
exclude  all  but  those  I  have  named  by  retiring  with  the 
voter  and  an  agent  of  each  candidate  into  a  compartment, 
such  as  is  provided  for  the  use  of  ordinary  voters,  or  in 
some  other  mode,  can,  I  think,  admit  of  no  doubt :  and  that 
it  was  his  duty  to  do  so  appears  to  me  to  be  also  clear. 
The  statute  might  certainly  have  been  more  explicit,  but 
I  think  he  should  have  acted  in  accordance  with  its  spirit 
if  in  takins^  the  votes  of  illiterate  voters  he  had  o-one  as  far 
in  the  direction  of  taking  them  in  secret  as  under  the  cir- 
cumstances it  was  possible  for  him  do. 

The  taking  of  these  votes  in  the  way  that  they  that 
they  were  taken  was,  I  think,  an  impropriety,  but  the 
statute  is  not  explicit  as  to  who  shall  not  be  present  in 
the  taking  of  these  votes,  but  only  as  to  those  who  are  to 
be  present,  and  in  what  was  done  there  was  nothing  done, 
or  omitted  to  be  done,  that  could  avoid  the  election ;  even 
serious  irregularities  might  occur  w~ithout  their  having 
that  effect.  My  brother  Osier  has  quoted  section  197 
upon  that  point.  They  do  not  fall  under  the  category  of 
corrupt  practices,  or  even  of  illegal  acts,  or  of  anything 
else  which  it  is  declared  shall  avoid  an  election.  It  is  not 
necessary  to  decide  whether  an  election  may  in  any  case 
be  declared  invalid  by  reason  of  any  of  the  irregularities 
and  omissions  enumerated  in  that  section,  where  it  is 
found  that  the  election  was  not  conducted  in  accordance 
with  the  principles  laid  down  in  the  Act  ;  because  the 
words  used  must  mean  that  the  election  as  a  whole,  taking 
it  altogether,  was  not  so  conducted.  It  cannot  mean  that 
the  election  can  only  be  saved  from  being  avoided,  in  case  it 
shall  appear  that  in  every  instance  and  in  every  particular, 
the  election  was  conducted  in  accordance  with  the  prin- 
ciples of  the  Act.    The  first  omission  referred  to  is  evi- 
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dence  of  this.  The  holding  of  a  poll  in  every  place 
appointed  for  that  purpose,  is  really  a  matter  of  principle, 
inasmuch  as  the  failure  to  hold  it  operates  to  the  dis- 
franchisement 'pro  hac  vice  of  the  voters  entitled  to  vote- 
at  that  place,  and  yet  the  omission  to  do  so  does  not  per  se 
avoid  the  election. 

It  must  also  appear  that  "  such  failure,  non-compliance, 
or  mistake,"  as  is  specified  in  this  section,  did  not  affect 
the  result  of  the  election  ;  and  that,  I  think,  is  shewn  in 
this  case.  I  do  not  think  I  can  usefully  add  anything  to 
what  has  been  said  by  my  brother  Osier  and  by  the  rota 
J udges  upon  that  point. 

It  is  only  upon  the  points  that  I  have  indicated  that  1 
at  all  dissent  from  what  is  said  by  my  brother  Osier  in  his 
judgment;  and  in  that  I  express  only  my  own  individual 
opinion.  I  agree  in  his  conclusion  that  the  appeal  should 
be  dismissed,  with  costs. 

Burton,  J.A. — I  agree  with  my  brother  Osier  in  holding 
that  the  appeal  should  be  dismissed  and  generally  with  his 
reasons  for  arriving  at  that  conclusion. 

I  wish  to  add  a  few  words  with  reference  to  the  irregu- 
larities in  taking  the  ballots.  The  point  argued  before  us 
was  really  not  that  stated  in  the  petition,  which  was  in 
these  words: 

"  9.  That  at  the  said  election  the  deputy  returning  officer 
at  polling  sub-division  No.  3  in  the  township  of  North  Plan- 
tagenet,  and  the  deputy  returning  officer  at  polling  sub- 
division No.  2,  township  of  Longueil,  irregularly,  illegally 
and  in  violation  of  'The  Election  Act  of  Ontario'  did 
refuse  to  give  ballot  papers  to  a  large  number  of  duly  quali- 
fied voters  at  said  election,  and  compelled  said  voters  to 
declare  at  the  time  of  voting  for  whom  they  intended  to 
vote  and  marked  their  ballot  papers  for  said  voters  and 
counted  said  ballot  papers  instead  of  allowing  said  voters 
to  mark  their  own  ballot  papers  secretly  as  provided  in  said 
"  Election  Act  of  Ontario,'  whereby  and  by  reason  whereof 
said  votes  were  and  are  illegal  and  void  and  should  not 
have  been  counted." 
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And  this  is  further  borne  out  in  the  particulars,  where 
the  names  of  several  voters  are  given  as  appearing  on  the 
voters'  list  as  entitled  to  vote  and  whose  votes  were  refused, 
but  the  learned  counsel  for  the  petitioner  appears  to  have 
argued  before  the  learned  Judges  on  the  rota  as  he  did 
before  this  Court,  not  that  any  voter  was  really  excluded 
from  voting,  but  that  by  the  mode  adopted  a  certain  num- 
ber of  illiterate  voters  were  compelled  to  vote  openly  in- 
stead of  secretly  as  the  law  requires,  and  that  as  the 
respondent  was  a  person  carr^dng  on  business  in  or  near 
this  particular  polling  sub-division,  it  may  be  inferred  that 
these  persons  were  thereby  influenced  to  vote  diflerently 
from  what  they  would  have  done  had  the  voting  been 
secret. 

The  learned  Judges  have  found,  as  a  matter  of  fact,  that 
there  was  no  evidence  which  would  justify  them  in  finding 
that  it  had  any  influence  upon  their  votes,  and  as  I  under- 
stand the  evidence  and  the  learned  J udges'  finding  upon  it 
that  all  these  men  were  persons  unable  to  read. 

The  deputy  returning  officer  misinterpreted  his  duties 
under  the  Act  in  requiring  the  applicant  to  declare  that 
he  could  neither  read  nor  write,  and  in  explaining  to  him 
that  the  paper  he  was  signing  was  a  declaration  to  the 
effect  that  he  was  unable  to  read  or  write  sufficiently  to 
mark  his  ballot  paper. 

Mr.  Cameron  contended  that  section  97  applied  to  all 
voters,  literate  and  illiterate,  but  this  is,  I  think,  clearly 
not  so.  That  whilst  in  the  case  of  literate  voters,  the  law 
carefully  provides  that  whilst  such  a  voter  is  in  the 
balloting  compartment  for  the  purpose  of  marking  his 
ballot  paper,  no  other  person  shall  be  allowed  to  enter 
the  compartment,  or  be  in  anyfposition  from  which  he  can 
observe  the  mode  in  which  the  voter  marks  his  ballot 
paper ;  it  is  equally  careful  in  guarding  the  interests  of 
an  illiterate  voter,  or  one  incapacitated  by  blindness  from 
marking  his  ballot,  by  providing  that  it  shall  be  marked 
by  the  deputy  returning  officer,  but  in  the  presence  of  the 
agents  of  the  candidates,  so  that  no  advantage  may  be 
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taken  of  him.    The  voting  is  necessarily  in  such  a  case  opea 

to  this  extent. 

To  have  allowed  these  parties  to  retire  to  the  compart- 
ment and  mark  their  ballots  as  in  the  case  of  other  voters, 
would  have  been  a  clear  breach  of  duty  on  the  part  of  the 
returning  officer,  and  would  have  led  to  the  very  difficulty 
which  the  statute  intended  to  avoid,  viz.,  an  unintelligent 
marking  of  the  ballot.  Nor  do  I  conceive  that  in  every 
such  case  it  was  intended  that  the  returning  officer  and 
the  candidates  or  their  agents,  should  retire  to  the  com- 
partment for  that  purpose.  Beyond  the  slight  mistake 
made  by  the  deputy  returning  officer  in  explaining  the 
declaration,  there  appears  to  be  nothing  in  the  course  pur- 
sued which  was  not  warranted  by  the  Act.  There  was  no 
one  present  (if  we  except  the  constable  who  was  in  another 
part  of  the  room),  except  the  returning  officer,  the  candi- 
dates and  their  agents,  and  the  poll  clerk,  all  of  whom  had 
taken  the  oath  of  secrecy. 

It  is  obvious,  I  think,  when  we  read  section  197,  that  an 
irregularity  of  this  nature,  even  if  I  am  wrong  in  holding 
that  what  was  done  was  regular  and  proper,  cannot  affect 
the  election.  The  non-compliance  with  the  rules  contained 
in  the  Act,  as  to  the  taking  of  the  poll,  or  the  mistake  in  the 
use  of  forms  requisite  to  have  that  effect,  must  be  so  great 
as  to  amount  to  a  conducting  of  the  election  in  a  manner 
contrary  to  the  principle  of  an  election  by  ballot,  and  so 
extensive  as  to  satisfy  the  tribunal  trying  the  case,  that 
it  did  affect  the  result  of  the  election. 

It  has  been  observed  that  this  section  of  the  English  Act 
which  is  similar  in  this  respect  to  our  own,  is  an  enact- 
ment ejc  ahundante  cantela  declaring  that  to  be  the  law 
applicable  to  elections  under  the  Ballot  Act,  which  would 
have  been  the  law  to  be  applied  if  the  section  had  not 
existed,  and  that  it  followed  that  for  the  same  reasons 
which  would  prevent  the  Courts  holding  the  election  void 
at  common  law,  it  must  hold  it  not  void  under  the  Statute: 
Woochvard  v.  Sarsons,  L.  E..  10,  0.  P.  733. 
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The  learned  Judges  have  declared  in  most  unmistakable 
terms  that  this  irregularity  did  not  affect  the  result,  and 
there  is  nothing  shewn  to  warrant  us  in  interfering  with 
that  conclusion. 

I  agree,  therefore,  that  the  appeal  should  be  dismissed. 

Hagarty,  C.  J.,  Q.  B.  D.  concurred. 

G.  A.  B. 
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Before  Mr.  Justice  Patterson  and  Mr.  Justice 
Ferguson. 

Barrie,  August  13th  and  IJfili,  1883. 

Before  the  Court  of  Appeal. 

Presefd. — Chief  Justice  Spragge,  Mr.  Justice  Burton,  Mr.  Justice. 
Morrison,  Mr.  Justice  Osler. 

Toronto,  September  19th,''lS8S. 
October  6th,  1883. 

James  Bedford,  Petitioner,  v.  Orson  J.  Phelps, 
Respondent 

Form  of  petition — Charge  included  in  particulars  but  not  in  petition — No- 
power  to  amend  jjsfj^iow — Treating — '  On  account  of  being  about  to 
vote  or  having  voted  ^ — Agency — Speech  by  candidate  at  convention — 
Implied  appointment  of  delegates  as  agents — Agent  acting  qua  agent — 
Appellate  Court — Selling  liquor  on  polling  day — R.  S.  0.  ch.  10,  sees. 
163,  167,  168,  169,  161— R.  S.  0.,  ch.  11,  sec.  2,  sub-sec.  19,  sec.  9,. 
sec.  43. 

The  petitioner,  in  his  particulars  delivered  herein,  charged  the  respondent 
with  giving  or  causing  to  be  given  meat,  drink,  and  refreshment  to 
voters  on  polling  day  on  account  of  their  having  voted  or  being  about 
to  vote,  being  a  corrupt  practice  under  E.  S.  0.  ch.  10,  sec.  153.  The 
petition  itself,  however,  merely  charged  that  the  respondent  ' '  before, 
during,  at,  and  after  the  said  election,  was  by  his  agents  and  by  other- 
persons  on  his  behalf  guilty  of  corrupt  practices  as  defined  by  the 
Controverted  Elections  Act  of  Ontario,"  E,.  S.  0.  ch.  11,  sec.  2. 

H ehl  (at  the  trial)  that  this  form  of  petition  was  objectionable  being 
hardly  reconcilable  with  the  intention  of  the  Legislature  in  requiring 
petitioners  to  file  an  affidavit  with  the  petition  stating  that  they  have 
reason  to  believe  and  do  believe  the  statements  contained  in  the 
petition  to  be  true  in  substance  and  in  fact,  and,  moreover,  the  charge 
being  only  by  reference  to  a  statute,  the  affidavit  in  such  case  could  only 
be  intelligently  and  honestly  made  by  one  who  had  informed  himself  of 
the  provisions  of  the  statute  and  applied  to  them  some  definite  construc- 
tion, and  in  any  event  the  deponent  would  only  be  swearing  to  his^ 
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own  construction  of  the  statute,  without  stating  what  that  construction 
was. 

Held,  further,  that  inasmuch  as  "corrupt  practices,"  so  far  as  defined  at 
all  by  R.  S.  O.  c.  11,  were  declared  to  mean  "bribery,  treating,  and 
undue  influence,  or  any  of  such  offences,  as  defined  by  this  or  any 
other  Act  of  the  Legislature,  or  recognized  by  the  common  law  of  the 
Parliament  of  England,"  and  also  the  violation  of  certain  specific  sec- 
tions of  R.  S.  O.  ch.  10,  among  which  sec.  153  was  not  included,  and 
inasmuch  as  acts  prohibited  by  sec.  153  M-ere  clearly  not  corrupt 
practices  under  the  common  law  of  Parliament,  nor  is  there  any  defini- 
tion of  "treating"  in  any  of  the  Acts  of  our  Legislature,  and  therefore 
nothing  to  show  that  it  covers  offences  under  sec.  153,  and  therefore 
inasmuch  as  there  might  be  extended  upon  the  face  of  the  petition  every 
offence  covered  by  the  description  or  definition  of  corrupt  practices  con- 
tained in  the  Controverted  Elections  Act  of  Ontario,  and  yet  there 
would  not  be  amongst  them  any  charge  under  sec.  153 ;  there/ore,  the 
petitioner  could  not  succeed  in  avoiding  the  election  upon  any  charge 
under  sec.  153,  as  he  sought  to  do  here,  unless  allowed  to  add  it  byway 
of  amendment  to  iiis  petition. 

On  the  cross-appeal  of  the  petitioner  on  this  point  no  judgment  was  given 
the  disposition  of  the  respondent's  appeal  rendering  it  necessary  to  do  so. 

Jleltl,  further  at  the  trial,  that  such  amendment  could  not  be  allowed,  for 
R.S.  0.  ch.  1 1,  sec.  9,  sufficiently  shews  that  the  Court  has  no  jurisdiction 
to  allow  such  an  amendment,  notwithstanding  sec.  2,  sub-sec.  1,  and  sec. 
43,  of  that  Act,  as  does  also  the  requirement  of  an  affidavit  under 
sec.  il. 

Maude  v.  Lowley,  L.  R.  9  C.  P.  165,  followed ;  Re  Election  for  the  Elec- 
toral Division  of  the  County  of  Monck,  H.  E.  C.  154,  32  U.  C.  R.  147, 
distinguished. 

It  appeared  in  the  evidence  that  at  the  place  of  polling  the  respondent's 
firm  had  a  house  in  connection  with  their  mills,  where  their  workmen 
were  boarded,  and  where  the  respondent  himself  had  rooms.  A  short 
time  before  the  election,  Mrs.  B. ,  who  had  formerly  been  housekeeper 
of  the  said  house,  had  become  tenant  of  it,  or  was  allowed  to  occupy  it, 
and  have  the  use  of  the  furniture,  and  was  paid  a  certain  sum  per  week 
or  month  for  each  man  boarding  there,  and  a  sum  per  day  for  casual 
boarders,  and  she  was  in  this  position  at  the  time  of  the  election.  On 
polling  day,  H.,  a  nephew  and  partner  of  the  respondent,  who  sjjent  the 
day  at  the  polling  place,  told  voters  that  if  they  went  to  the  said  board- 
ing house  they  could  warm  themselves  and  would  find  dinner  if  they 
wished  it,  and  meat  and  drink  was  accordingly  caused  to  be  given  to 
the  voters  at  the  boarding  house  by  H.,  who  was  clearly  the  respond- 
ent's agent  throughout. 

Held,  (at  the  trial)  that  the  voters  having  come  to  the  place  for  the  pur- 
pose of  voting,  and  that  being  their  errand  there,  and  the  election  being 
the  occasion  on  which  the  provision  was  made  and  the  hospitality 
extended  to  them,  the  act  in  question  was  done  on  account  of  each  man 
so  entertained  '  having  voted  or  being  about  to  vote,'  and  in  as  much  as 
it  was  impossible  to  say  that  the  result  may  not  have  been  affected  by 
the  above  offer  of  hospitality,  (R.  S.  0.  ch.  10.  sec.  159,)  the  election 
would  have  been  void  by  reason  thereof  under  sec.  158,  had  the  matter 
been  properly  charged  in  the  petition. 

Held,  however,  that  the  evidence  did  not  shew  that  the  corrupt  act  was 
committed  with  the  actual  knowledge  and  consent  of  the  respondent, 
and  therefore  he  had  not  incurred  the  penal  consequences  of  R.  S.  0. 
ch.  10,  sec.  161. 

The  petition  in  this  case  further  charged  that  one  H.,  as  agent  of  the 
resjiondent  in  violation  of  R.  S.  0.  ch.  10,  sec.  157,  sold  or  gave  drink 
at  liis  tavern  within  the  limits  of  a  polling  sub-division  on  polling  day, 
which  by  R.  S.  0.  ch.  11,  sec.  2,  sub-sec.  6,  is  made  a  "corrupt  prac- 
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tice. "  It  appeared  that  H,  was  present,  and  had  acted  as  a  delegate  at 
the  convention  of  representative  Reformers,  whereat  the  respondent 
was  nominated.  The  latter  did  not  undertake  a  personal  canvass,  or 
appoint  any  particular  persons  or  associations  of  persons  his  agents 
for  the  purpose  of  carrying  on  the  contest,  but  at  the  said  convention 
he  made  a  speech  intimating  that  he  expected  his  friends  to  work  for 
him. 

Held,  at  the  trial  and  by  the  Court  of  Appeal,  (Burton,  J.  A.,  dissenting) 
that  this  constituted  an  appointment  by  him  of  every  one  of  those  who 
constituted  the  convention  as  his  agent  for  the  purpose  of  the  contest, 
and  no  proof  of  acts  done  by  the  persons  thus  addressed  and  recognized 
by  the  candidate,  was  necessary  to  establish  the  agency,  and  as  H. 
undoubtedly  did  sell  the  liquor  as  alleged,  and  as  this  corrupt  act  w^as 
not  shewn  to  be  of  such  trifling  nature  and  extent  as  to  come  within 
R.  S.  0.  ch.  10,  sec.  159,  the  election  must  be  declared  void  under  sec.  158. 

Per  Patterson,  J.  A.,  and  Ferguson,  J.,  (at  the  trial),  the  question  of 
agency  is  one  of  fact,  and  must  be  decided  in  every  case  upon  the  cir- 
cumstances immediately  in  question. 

Per  Patterson,  J. A.,  and  Ferguson,  J.,  the  object  and  purpose  of 
E..  S.  0.,  ch.  10,  sec.  159,  do  not  require  anything  in  the  shape  of  an 
attempt  to  estimate  the  number  of  votes  which  can  be  shewn  or  sur- 
mised to  have  been  affected  by  the  corrupt  act  in  question,  and  to 
balance  that  against  the  actual  majority.  Although,  no  doubt,  the 
word  ' '  trifling  "  must  be  construed  in  each  case  with  some  reference 
to  the  majority,  particularly  when  considering  the  extent  of  the  cor- 
rupt acts,  the  Court  is  not  called  upon  to  enter  into  a  quasi  scrutiny 
for  the  purposes  of  this  section. 

Per  Spragge,  C.  J.  0.  — When  we  find  these  two  things  concur,  an  act 
that  comes  within  the  designation  "corrupt  practice,"  and  that  the 
doer  of  the  act  is  an  agent  for  the  candidate,  we  are  not  at  liberty  to 
to  say  that  the  act  was  done  in  order  to  promote  the  objects  of  the  agent, 
and  not  in  order  to  promote  the  interest  of  the  candidate,  that,  though 
true  it  is  the  act  of  the  agent,  it  is  not  the  act  of  the  agent,  qua  agent. 
It  being  an  act  which  is  profitable  to  the  doer  of  the  act,  and  the  making 
of  the  profit  being  assumed  to  be  the  motive  of  the  doer  of  the  act,  can- 
not dissociate  the  act  from  the  election. 

Tlte  Lincoln  Ca-^e,  H.  E,  C.  891,  commented  on;  The  Harwich  Case,  3 
O'M.  &  H.  69,  distinguished. 

Per  Spragge,  C.  J.  O. — Tlie  power  of  saving  an  election  under  R.  S.  O. 
ch.  10,  sec.  159,  should  be  exercised  very  cautiously,  and  a  fortiori  by 
the  Judges  of  the  Appellate  Court  where  the  rota  J udges  have  deemed 
the  case  to  be  not  proper  for  the  application  of  the  power  given  by  this 
section  of  the  Act. 

No  forix  al  appointment  or  any  particular  words  are  necessary  to  consti- 
tute agency,  and  less  positive  evidence  of  appointment  or  recognition 
and  adoption  of  a  delegate  to  a  party  convention  as  an  agent  is  re- 
quired than  in  the  case  of  one  not  a  delegate. 

Per  Burton,  J.  A. — Even  if  H.'s  agency  generally  for  canvassing  and 
assisting  in  the  elections  were  established  in  this  case,  he  did  not  stand 
in  the  relation  of  agent  in  respect  of  the  matter  complained  of.  The 
only  evidence  was  that  he  sold  liquor  for  his  own  purpose  under  a 
mistaken  idea  that  he  had  a  right  to  do  so,  and  there  was  nothing 
whatever  to  shew  that  it  was  done  in  connection  with  his  character  as 
agent.  But  in  fact  the  words  spoken  by  the  respondent  at  the  con- 
vention to  the  delegates  did  not  constitute  them  his  agents. 

Per  Burton,  J.  A. — It  is  only  for  those  acts  of  the  agent  which  are  done 
by  him  whilst  acting  or  professing  to  act  within  the  scope  of  his  duties 
that  the  candidate  is  responsible.  It  is  contrary  to  all  principle  to  hold 
any  person  affected  by  the  act  of  an  agent,  unless  it  is  shewn  that  the 
act  was  done  in  the  course  of  the  employment,  and  within  the  scope  of 
the  authority,  although  it  may  be  in  abuse  of  it. 
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This  was  a  petition  presented  under  the  Controverted 
Elections  Act  of  Ontario,  by  James  Bedford,  in  respect  to 
the  election  for  the  electoral  district  of  the  West  Riding 
of  the  county  of  Simcoe,  held  on  February  27th,  1883. 

The  petition  set  out  that  the  petitioner  was  a  voter  at 
the  said  election,  in  which  Orson  J.  Phelps  and  George 
Moberly  were  the  candidates,  and  Orson  J.  Phelps  was 
declared  duly  elected  :  that  the  said  Orson  J.  Phelps 
before,  during,  at,  and  after  the  said  election  was  by  him- 
self and  by  his  agents,  and  by  other  persons  on  his  behalf, 
guilt}^  of  corrupt  practices  as  defined  b\^  the  Controverted 
Elections  Act  of  Ontario  :  that  several  persons  not  entitled 
to  vote  voted  for  the  said  Phelps  :  that  certain  votes  for 
the  said  Phelps  were  obtained  for  him  by  corrupt  prac- 
tices ;  and  alleged  other  matters  not  necessary  to  mention 
here,  and  prayed  that  it  might  be  determined  that  the 
said  Phelps  was  not  duly  elected,  and  that  the  said 
Moberly  was  duly  elected. 

On  June  5th,  1883,  the  petitioner  was  ordered  to  deliver 
particulars. 

The  remaining  facts  of  the  case  and  evidence  adduced 
appear  in  the  judgments. 

The  petition  was  tried  at  Barrie,  on  August  13th  and 
14th,  1883,  before  Patterson,  J.  A.,  and  Ferguson,  J. 

McCarthy,  Q.  C,  and  Strathy,  for  the  petitioner. 
Under  section  153,  R.  S.  O.  ch.  10,  no  question  of  the  inten- 
tion arises:  The  Bodmin  Case,  1  O'M.  &  H.  115,  122  ;  Imp. 
17-18  Vic.  ch.  102,  sec.  23 ;  The  Wallingford  Case,  1 
O'M.  &  H.  56  ;  The  Lichfield  Case,  ib.,  22  ;  The  North 
Victoria  Case,  H.  E.  C,  671,  703,  705.  The  change  in  the 
boarding-house  in  September  or  October  last,  did  not 
make  Mrs.  Beaton  the  proprietress  of  the  place.  She  is 
still  a  servant,  and  the  change  is  in  the  mode  of  payment. 
She  could  not  have  taken  other  lodgers  to  the  exclusion  of 
the  mill  hands  of  Phelps  &  Co.  Could  Phelps  have  been 
ignorant  of  what  was  going  on  ?  If  he  was  cognisant  of 
what  was  going  on  his  status  is  affected.    We  refer  to  the 
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Taunton  Case,  1  O'M.  &  H.  181 ;  The  Blackburn  Case,  ib., 
198;  The  North  Ontario  Case,  H.  E.  C,  304  ;  The  North 
Wentworth  Case,  ib.,  343  ;  The  Cornwall  Case,  ib.,  547  ;  The 
East  Northumhe}land  Case,  ib.,  577  ;  The  North  Grey 
Case,  ib.,  362  ;  The  Niagara  Case,  ib.,  568. 

Bethune,  Q.  C,  and  Lount,  Q.  C,  for  the  respondent. 
As  to  Harber's  acts,  we  dispute  the  agenc}^    There  is  no 
-evidence  of   his  being   a  member  of  the  association  : 
Welland  Case,  H.  E.  C,  187.    A  committee  finishes  its 
duties  when  the  nomination  is  made.    It  is  clear,  more- 
over, that  what  Harber  did  could  not  have  affected  the 
election.    We  say  there  has  been  no  violation  ot  section 
153.    The  English  cases  do  not  tend  to  shew  that  the 
words,  "on  account,  &c.,"  mean  nothing:  The  Bodmin  Case, 
1  O'M.  &  H.  117  ;  The  Tamwm^th  Case,  1  O'M.  &  H.  74  ; 
The  County  of  Louth  Case.  3  ib.,  161.    As  to  the  dinners, 
they  were  not  given  on  account  of  the  voting.    The  din- 
ners were  given  on  account  of  good  feeling  for  neighbours 
who  were  manifestly  in  need  of  refreshment.    They  were 
not  given  by  Hammil,  but  by  Mrs.  Beaton  ;  and  whatever 
was  done  w^as  without  the  knowledge  or  consent  of  Phelps. 
See  The  Glengarry  Case,  H.  E.  C,  8  ;  The  Kingston 
Case,  ib.,  p.  625  ;  The  North  Middlesex  Case,  ib.,  376  ; 
As  to  the  desired  amendment  of  the  petition,  it  cannot  be 
allowed.    The  time  for  filing  a  petition  is  limited.  The 
power  of  amendment  cannot  be  meant  to  be  included  by 
the  section  [R.  S.  O.  ch.  11,  sec.  2,  (1,)]  stating  that  the 
Court  shall  have  the  same  power  as  on  the  trial  of  an 
"  ordinary  cause."    What  is  being  tried  is  the  petition 
itself.     Again,  the  affidavit  cannot  be  amended.     It  is 
olear  there  is  no  jurisdiction  to  make  such  an  amendment : 
Maude  v.  Lowley,  L.  R.  9  C.  P.  165  ;  Aldridge  v.  Hurst,  1 
C.  P.  D.  410. 

McCarthy,  in  reply.  Such  offences  as  that  under  sec. 
153,  are  dealt  with  by  the  English  cases  as  "  treating  :" 
The  Norivich  Case,  1  O'M.  &  H.  8  ;  The  Cheltenham  Case, 
ib.,  62 ;  The  Wallingford  Case,  ib.,  56  ;  The  Carrick- 
Fergus  Case,  ib.,  264  ,  The  Bodmin  Case,  ib.,  at  p.  124. 
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Harber  was  at  Stayner,  and  amongst  others  was  requested 
to  put  his  "  shoulder  to  the  wheel,"  &c.  How  he  went 
there  has  nothing  to  do  with  the  argument. 

Patterson,  J.  A. — The  petitioner,  in  giving  particulars 
under  the  Judge's  order,  has  stated  as  the  first  charge  of 
corrupt  practices,  the  giving  or  causing  to  be  given  meat, 
drink,  and  refreshment  to  voters  on  polling  day,  on  account 
of  their  having  voted  or  being  about  to  vote.  The  names 
of  several  voters  are  given,  and  the  charge  is  made  against 
the  respondent  personally,  as  well  as  against  persons 
alleged  to  have  been  his  agents.  This  is  a  charge  under 
section  153  of  the  Election  Act. 

At  the  trial  it  was  objected  that  the  offence  is  not  charged 
in  the  petition.  This  was  contested  on  the  part  of  the 
petitioner,  and  we  were  also  asked  on  his  behalf  to  allow 
an  amendment  of  the  petition,  if  that  were  held  to  be 
necessary,  to  let  in  evidence  of  the  charge.  Without  de- 
ciding the  objection  or  dealing  with  the  application  to 
amend  we  heard  the  evidence  of  both  parties.  It  ap- 
peared that  at  Phelpston,  where  the  poll  for  polling 
sub-division  No.  3,  of  the  township  of  Flos  was  held, 
the  respondent's  firm  had  a  house  in  connection  with 
their  mills,  where  their  workmen  were  boarded,  and  where 
the  respondent  himself  had  rooms.  The  establishment 
had  until  recently  been  conducted  for  the  firm  by  a 
house-keeper,  but  at  the  time  of  the  election,  and  for  a 
short  time  before  that,  it  had  been  on  a  different  foot- 
ing. The  former  house-keeper,  Mrs.  Beaton,  had  become 
tenant  of  the  house,  or  was  allowed  to  occupy  the  house 
and  to  have  the  use  of  the  furniture,  to  which  she  had 
added  some  more,  and  was  in  addition  paid  a  certain 
amount  per  week  or  per  month  for  each  man  boarding 
there,  and  a  sum  per  day  for  casual  boarders. 

The  poll  was  held  in  the  office  of  the  mills,  which 
was  a  short  distance  from  the  boarding-house.  There 
was  a  tavern  in  the  village  kept  by  one  Marley.  Mr, 
Hammil,  a  nephew  of  the  respondent,  was  his  partner,  and 
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had  the  active  charge  of  the  business.  On  the  polling 
day  he  was  busy  at  poll  No.  3, "^sometimes  acting  as 
scrutineer  inside  the  office,  and  sometimes  being  outside 
seeing  voters,  arranging  to  have  absent  voters  sent  for,  and 
generally  doing  what  the  emergency  required.  Amongst 
other  things  he  hospitably  announced  to  voters  that  if 
they  would  go  to  the  boarding-house  they  could  w^arm 
themselves  and  would  find  dinner  if  they  wished  for  it, 
an  invitation  of  which  a  number  of  voters  availed  them- 
selves. There  is  some  question,  upon  the  evidence,  as 
to  who  furnished  the  dinner.  Mrs.  Beaton  says  she  did, 
and  Mr.  Hammil  says  so  too.  He  says  that  when  he  went 
to  the  boarding-house  to  ask  Mrs.  Beaton  to  send  lunch  to 
the  office  for  himself  and  the  others  who  were  engaged 
there — viz.,  the  deputy  returning-officer,  the  poll  clerk, 
and  the  scrutineers  of  both  candidates — Mrs.  Beaton 
said  to  him  that  if  there  were  any  people  there  from  a 
distance,  he  might  tell  them  she  would  have  dinner  for 
them  if  they  came,  and  he  only  conveyed  her  message. 
There  had  been  polls  held  at  two  municipal  elections  at 
the  same  place,  and  on  both  occasions  voters  had  received 
the  same  hospitable  entertainment.  Those  elections  had 
occurred  while  Mrs.  Beaton  was  only  house-keeper.  The 
evidence  leaves  no  doubt  with  us  that  the  proper  con- 
clusion of  fact  is  that  the  meat  and  drink  were  caused 
to  be  given  to  the  voters  who  dined  at  the  boarding- 
house  by  Mr.  Hammil.  We  do  not  entirely  adopt  the 
account  of  how  it  was  done  given  by  Mrs.  Beaton  and 
Mr.  Hammil.  There  are  different  circumstances,  relating 
to  the  time  when  peo[)le  were  spoken  to,  and  the  hours 
when  they  found  dinner  ready  or  being  prepared  ;  and 
there  is  the  fact  that  the  deputy-returning  officer  took 
upon  himself,  from  whatever  understanding  he  had,  to  be 
the  mouthpiece  for  the  invitation  to  some  of  the  voters  ; 
and  there  is  the  fact,  which  the  evidence  seems  to  show, 
that  the  invitation,  as  given,  was  not  given  as  that  of  Mrs, 
Beaton  ;  and  there  are  other  considerations  also,  such  as 
the  absence  of  any  attempt  to  show  why  the  burden 
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should  have  been  assumed  by  Mrs.  Beaton,  or  allowed  by 
her  landlord  to  be  so  assumed;  and  the  presence  of  plenty 
of  evidence  to  support  a  claim,  if  she  should  make  one, 
for  payment  for  the  provisions  ;  all  of  which  throw  grave 
doubt  upon  the  accuracy  of  Mr.  Ham  mil's  account  of  the 
matter.  We  hold  that  the  entertainment  was  caused  to  be 
given  by  Hammil. 

Nothing  need  be  said  as  to  Hammil's  agency,  although  his 
agency  all  through  the  contest  is  abundantly  proved,  because 
on  the  occasion  in  question,  the  respondent  who  was  him- 
self part  of  the  day  at  Phelpston,  and  actually  voted  at 
that  poll,  left  everything  to  Hammil. 

Then,   was  the   entertainment   given   on  account  of 
the  voters  having  voted,  or  being  about  to  vote  The 
charge  is  not  bribery  or  purchasing  votes  by  the  induce- 
ment of  the  dinner.    No  actual  corruption,  or  corrupt  offer 
addressed  to  the  individual  voter,  is  involved  in  the  charge. 
It  is  merely  an  act  which  is  made,  under  the  circumstances, 
illegal,  and  as  to  which  our  Provincial  Act  goes  further 
than  the  English  law  or  that  of  the  Dominion,  by  declar- 
ing it  a  corrupt  practice.    We  have,  therefore,  to  find  for 
the  words  "  on  account  of,"  &c.,  a  significance  which  will 
satisfy  the  statute  without  doing  violence  to  the  language 
itself.    We  think  that  the  voters,  having  come  to  the 
place  for  the  purpose  of  voting,  and  that  being  their 
errand  there,  and  the  election  being  the  occasion  on  which 
the  piovision  was  made  and  the  hospitality  extended  to 
them,  we  must  hold  that  the  act  was  done  on  account  of 
each  man  so  entertained  "having  voted  or  being  about  to 
vote."   It  has  been  strongly  argued  that  this  act  which  is 
made  by  section  1.^3  a  corrupt  practice  has  not  been  shown 
to  have  been  committed  with  the  knowledge  and  consent  of 
Mr.  Phelps  himself.    I  confess  it  is  a  difficult  matter  to 
avoid  a  feeling  of  surprise  that  it  could  have  escaped  his 
knowledge.    Yet  it  is  the  case  that,  however  forcibly  we 
might  be  inclined  to  think  the  evidence  pointed  to  his 
knowledge  and  consent  as  the  proper  inference,  it  would 
after  all  be  inference  only.    The  only  thing  approaching 
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direct  evidence  on  the  point  is  that  of  two  men — Hastings 
and  La  very — to  the  effect  that  they  entered  the  dining- 
room  when  Mr.  Phelps  himself  was  at  the  table,  and  were 
told  by  him  to  sit  down  and  help  themselves.  They  do 
not  quite  agree  in  details,  and  were  not  very  satisfactory 
witnesses,  and  they  are  contradicted  by  Mr.  Phelps,  not 
perhaps  very  decidedly  as  to  the  circumstance  of  his  hav- 
ing seen  them  in  the  room,  but  as  to  the  very  material 
point  of  the  time  when  they  were  there,  as  well  as  in  some 
details,  as  e.  g.,  when  Hastings  says  Phelps  was  taking  his 
lunch  when  he  and  Lavery  came  in,  whereas  Mr.  Phelps 
says  he  was  ill  and  did  not  take  lunch.  But  all  they  prove  at 
most  would  be  that  he  saw  two  men  get  meat  who  were  not 
his  men  or  regular  boarders.  The  essential  fact  of  the 
reason  why  it  was  given  them  would  still  be  left  to  infer- 
ence only. 

Now,  if  the  petitioner  can  maintain  the  giving  by 
Hammil  the  agent,  the  election  must  be  avoided  under  sec- 
tion 158,  because  it  would  be  impossible  to  say,  in  order  to 
bring  in  the  saving  effect  of  section  159,  that  the  result 
may  not  have  been  affected  by  the  offer,  of  hospitality  on 
the  part  of  the  respondent  to  all  voters  who  came  to  that 
poll — for  that  was  the  character  of  the  invitation — par- 
ticularly when  we  are  told  that  the  respondent's  whole 
majority  in  the  riding  was  only  35,  while  the  majorit}^  at 
this  poll  was  79.  Therefore  what  would  depend  upon  the 
personal  charge  against  the  respondent  would  be  his  dis- 
qualification under  section  161.  This  is  a  result  so  highly 
penal  in  its  character  that  we  ought  to  be  satisfied  by 
very  clear  evidence  before  finding  the  charge  established. 
We  have,  as  ao^ainst  the  inference  we  are  asked  to  draw 
from  the  petitioner's  evidence,  the  express  denial  of  the 
respondent  himself,  supported  by  the  evidence  given  by 
Mrs.  Beaton ;  and  there  are  circumstances  to  be  considered 
on  the  same  side — one  of  these  is  that  in  the  early  part  of 
the  day  the  respondent  was  not  at  Phelpston,  only  arri- 
ving there  between  eleven  and  twelve  o'clock,  which  is  the 
time  fixed,  if  they  fix  any  time,  by  Hastings  and  Lavery 
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when  they  say  they  found  him  finishing  his  lunch.  Upon 
the  whole  we  think  we  should  be  wrong  if  we  decided 
upon  this  evidence  that  the  corrupt  act  was  committed 
with  his  knowledge  and  consent.  Our  finding  will  be 
that  it  was  committed  by  his  agent  without  his  knowl- 
edge and  consent. 

Let  us  now  consider  the  preliminary  objection.  First, 
we  have  to  see  what  the  petition  alleges.  The  charge  is 
''that  the  said  Orson  J.  Phelps,  before,  during,  at,  and 
after  the  said  election  was,  by  himself  and  by  his  agents 
and  by  other  persons  on  his  behalf,  guilty  of  corrupt  prac- 
tices, as  defined  by  the  "  Controv^erted  Elections  Act." 
These  are  very  sweeping  words,  hardly  reconcilable,  as  it 
strikes  me,  with  the  intention  of  the  legislature  in  requir- 
ing petitioners  to  file  an  affidavit  with  their  petition, 
stating  that  they  have  reason  to  believe,  and  do  believe, 
the  statements  contained  in  the  petition  to  be  true  in  sub- 
stance and  in  fact.  The  circumstances  must  be  very 
exceptional  in  which  a  petitioner  can  believe,  upon  reason- 
able grounds,  that  before,  during,  at,  and  after  an  election 
corrupt  practices  had  been  resorted  to.  Such  circumstances 
may  exist,  but  so  far  as  we  may  be  permitted  to  judge  from 
evidence  adduced  before  us,  whatever  grounds  there  may 
have  been  for  referring  corrupt  practices  to  the  day  of  the 
election,  there  was  no  justification  for  the  affidavit  so  far 
as  it  related  to  the  other  periods.  Another  grave  objec- 
tion to  this  form  of  petition  is  suggested  by  the  require- 
ment of  the  affidavit.  When  the  charge  is  made  only  by 
reference  to  a  statute,  in  place  of  describing  the  acts  or 
classes  of  acts  attacked  as  corrupt  practices,  the  affidavit 
cannot  be  intelligently  and  honestly  made  by  one  who  has 
not  informed  himself  of  the  provisions  of  the  statute  and 
applied  to  those  provisions  some  definite  construction, 
which  is  what  few  petitioners  would  claim  to  have  done ; 
and  even  if  that  were  done  the  deponent  would  be  swear- 
ing only  to  his  own  construction  of  the  statute,  without 
stating  what  that  construction  was.  Whatever  purpose 
the  affidavit  may  have  been  intended  to  serve  by  way 
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of  a  check  upon  recklessness  in  making  charges  or  in 
filing  petitions,  must  be  to  a  great  extent,  if  not  alto- 
gether, frustrated  when  this  general  form  of  charge  is- 
ad opted. 

We  have,  however,  now  to  deal  with  the  charge  as  we  find 
it,  and  in  order  to  understand  its  scope  we  must  look  at  the 
definition  of  corrupt  practices  contained  in  the  Contro- 
verted Elections  Act.  The  reference  intended  is  to  sub-sec- 
tion 6  of  section  1,  of  R.  S.  O.  ch.  11,  which  contains  a  defini- 
tion of  the  terms  "  Corrupt  Practices,"  or  "  Corrupt  Prac- 
tice," as  used  throughout  that  Act.     It  is  inaccurate  to 
speak  of  the  definition  as  a  definition  of  corrupt  practices  ; 
it  is  only  a  decl  ration  that  the  term  "  Corrupt  Practices," 
when   emploj^ed   elsewhere  in  that  Act,  shall  have  the 
meaning  which  the  sub-section  attributes  to  it.  Strictly 
speaking  the  Act  contains  no  definition  of  corrupt  prac- 
tices in  the  sense  in  which  the  petition  uses  the  words. 
But  without  applying  a  criticism  which  may  be  objected 
to  as  too  narrow,  and  regarding  the  class  of  practices^ 
and  not  merely  the   term,  as   the  subject  of  the  defini- 
tion, let  us  see  what  it  embraces.    It  shall  mean,  the  sub- 
section declares,  "  bribery,  treating,  and  undue  influence, 
or  any  of  such  oflfences,  as  defined  by  this  or  any  other 
Act  of   the  Legislature,  or  recognised  by  the  common 
law  of  the  Parliament  of  England  ;  also  any  violation  of 
the  151st,  154th,  or  1 56th  sections  of  the  Election  Act  ; 
and  any  violation  of  the  157th  section  of  the  last  men- 
tioned  Act  during  the   hours  appointed  for  polling." 
Section  153   is  not  specifically  mentioned;  therefore  if 
the  acts  which  it  forbids  are  embraced  in  the  definition, 
we  must  find  them  covered  by  the  terms  "  bribery,  treat- 
ing, and  undue  influence,  or  any  of  such  oflences,  as 
defined  by  this  or  any  Act  of  the  legislature,  or  recognised 
by  the  common  law  of   the  Parliament  of  England." 
The  definition  is  similar  to  that  contained  in  the  Impe- 
rial Parliamentary  Elections  Act,  1868,  31  &  32  Vic.  ch. 
125.    It  is  not  contended  that  the  acts  prohibited  by 
section  153  were  corrupt  practices  under  the  common 
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law  of  Parliament.  Bribery  is  defined  in  the  Election  Act, 
R.  S.  O.  ch.  10,  sections  149  and  150,  and  embraces  several 
things  which  at  common  law  were  not  bribery.  Undue 
influence  has  its  definition  in  section  155.  These  sections 
do  not  declare  the  offences  of  bribery  or  undue  influence  to 
be  corrupt  practices.  That  stigma  is  in  terms  attached 
to  them  only  by  the  interpretation  clause  which,  in  the 
Elections  Act,  is  similar  to  that  in  the  Controverted 
Elections  Act,  R.  S.  0.  ch  10,  sec.  2,  (a)  I  do  not  know 
that  any  acts  have  been  declared  to  constitute  an  offence 
called  "treating"  under  the  laws  of  this  Province.  The 
Dominion  Elections  Act,  1874,  37  Vic.  ch.  9,  following 
the  Imperial  Corrupt  Practices  Prevention  Act,  1854,  17 
&o  18  Vic.  ch.  102,  sec.  4,  contains  in  section  94  a  decla- 
ration that  a  candidate  who  commits  corrupt  acts  of 
the  same  character  as  those  forbidden  by  our  R.  S.  O. 
ch.  10,  sec.  152 — which  represents  39  Vic.  ch.  10, 
sec.  1 — shall  be  deemed  guilty  of  the  offence  of  treat- 
ing. Our  Act  does  not  so  name  the  offence,  but  declares 
it  to  be  a  corrupt  practice.  The  word  "  treating,"  therefore, 
would  seem  to  have  found  its  way  into  sub-section  6, 
of  R.  S.  O.  ch.  11,  sec.  2,  by  inadvertently  following  the  inter- 
pretation clause  of  the  Imperial  Act  or  of  the  Dominion  Act, 
without  considering  that  while  treating  is  defined  by  the 
Acts  of  the  Parliament  of  Great  Britain  and  of  Canada, 
it  is  not  defined  b}''  an  Act  of  the  legislature  of  Ontario. 
But  if  we  had  a  definition  of  treating  similar  to  that 
contained  in  the  Acts  of  the  Parliaments,  it  would  apply 
to  our  section  152  and  not  to  153.  The  force  of  the 
words  "  or  any  of  such  offences,"  does  not  extend  the  class 
"  bribery,  treating,  and  undue  influence,"  it  merely  applies 
the  term  "  corrupt  practice"  to  any  of  those  offences, 
having,  as  I  understand  it,  nearly  the  same  effect  as  the 
substitution  of  or  for  and  would  have,  as  if  we  read  that 
corrupt  practice"  shall  mean  bribery,  treating,  or  undue 

(a)  See  also  47  Vic.  ch.  4,  sec.  2.  (0)  and  49  Vic.  ch.  3,  sec.  1,  (0), 
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influence,  as  defined,  &c.  As  I  construe  the  sub-section,, 
we  might  extend  upon  the  face  of  the  petition  every 
offence  covered  by  the  description,  "  bribery,  treating,  and 
undue  influence,  as  defined,"  &c.,  without  having  amongst- 
them  an}^  charge  under  section  153. 

The  petitioner,  therefore,  cannot  succeed  upon  the  charge- 
under  that  section,  unless  he  is  now  allowed  to  add  it  by 
way  of  amendment  of  his  petition. 

We  are  asked  to  allow  the  amendment  under  the  power 
which  is  conferred  by  sub-sec.  1  of  sec,  2  of  R.  S.  O.  ch.  11,, 
the  Controverted  Elections  Act.  In  that  sub-section  the  ex- 
pression "  the  Court,"  is  to  mean  the  Court  of  Appeal ;  and 
it  is  declared  that  that  Court  shall,  subject  to  the  provisions 
of  the  Act,  "have  the  same  powers,  jurisdiction  and  author- 
ity with  reference  to  an  election  petition  and  the  proceed- 
ings thereon,  as  the  Court  of  Queen's  Bench  and  the  clerk 
of  the  Crown  and  Pleas  in  that  Court  would  have  respec- 
tively if  such  petition  were  an  ordinary  cause  within  the 
jurisdiction  of  that  Court."  The  Court  of  Appeal  would, 
under  this  declaration,  have  power  to  amend,  and  under  R. 
S.  O.  ch.  11,  sec.  43,  the  judges  trying  the  petition  would 
like  a  Judge  at  A'icS'i  Priits  have  the  same  power,  unless 
there  is  something  in  the  provisions  of  the  Act  to  restrain  it. 
Such  a  restrictive  provision  is  contained  in  the  9th  section, 
which  requires  the  petition  to  be  filed  within  twenty-one 
days  after  the  return,  unless  it  questions  the  return  or  elec- 
tion upon  an  allegation  of  corrupt  practices,  and  specifically 
alleges  a  payment  of  money  or  other  act  of  briber}'  to 
have  been  committed  by  the  member  or  on  his  account,  or 
with  his  privity,  since  the  time  of  the  return,  in  pursuance 
or  in  furtherance  of  such  corrupt  practices,  in  which  case  it 
may  be  presented  atany  time  withintwenty-eightdaysafter 
the  date  of  such  payment  or  acts  committed.  I  shall  not 
attempt  to  elaborate  the  reasons  for  giving  effect  to  this 
restriction  as  against  the  jurisdiction  to  allow  the  amend- 
ment, because  it  happens  that  in  the  case  of  Maude  y. 
Lowley,  L.  R.  9  C.  P.,  p.  165,  the  subject  is  very  fully  and 
very  ably  dealt  with  by  the  eminent  Judges  who  decided'. 
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that  case,  and  who  held  that  the  jurisdiction  now  appealed 
to  did  not  exist  under  the  statute  they  were  dealing  with, 
which  ours  follows  in  all  the  particulars  w^hich  now  come 
ia  question.  I  shall  read  some  passages  from  the  judg- 
ments. 

Lord  Coleridge,  C.J.,  said,  at  p.  171  :  "I  am  of  opinion  that 
this  rule  should  be  made  absolute,  on  the  ground  that  the 
learned  Judge  had  no  jurisdiction  to  make  the  amendment. 
That  is  the  only  question  before  the  Court,  for,  if  it  is  a 
matter  of  discretion,  we  do  not  as  a  general  rule  interfere 
with  what  the  Judge  has  done.  I  therefore  for  one  would 
decline  to  express  any  opinion  of  what  my  brother  Pollock 
decided  as  matter  of  discretion.  I  think  the  learned  Baron 
had  no  discretion  in  the  matter.  This  was  a  petition 
presented  against  the  return  of  a  councillor  under  the  Cor- 
rupt Practices  (Municipal  elections)  Act,  1872,  35-36  Vic. 
ch.  60.  In  dealing  with  it  we  must  be  governed  entirely 
by  the  provisions  of  the  statute.  The  statement  in  the 
petition,  as  it  originally  stood,  was,  that  *  the  said  James 
Lowley  did  personally,'  [or  '  that  the  agents  or  agent  of 
the  said  James  Lowley  did,  with  his  knowledge  and  con- 
sent,'] '  retain  and  employ  persons  who  were  included  in 
the  register  of  said  [north- ward]  of  the  said  borough  as 
burgesses  for  payment  and  reward  at  the  above  election  as 
canvassers  for  the  purposes  of  the  said  election,  whereby 
the  election  of  said  James  Lowley  was  void.'  The  order  of 
Pollock,  B.,  was  to  enable  the  petitioners  to  add,  in  the 
5th  and  6th  paragraphs,  after  the  said  '  ward '  the 
words  '  and  other  wards.'  *  *  *  Thus,  there 
being,  as  I  before  observed,  two  classes  of  offences 
included  within  the  words  of  section  7,  the  petition  as 
presented  specified  one  class,  and  as  amended  both  classes. 
The  question  is  whether  the  Court  or  a  Judge  had  juris- 
diction to  make  such  an  amendment  as  that.  Subsec- 
tion 5  of  section  21,  which  deals  with  the  jurisdiction  of 
the  Court,  is  as  follows  :  'The  Superior  Court  shall,  sub- 
ject to  the  provisions  of  this  Act  have  the  same  powers, 
jurisdiction,  and  authority  with  reference  to  an  election 
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petition  and  the  proceedings  thereon  as  it  would  have  if 
the  petition  were  an  ordinary  cause  within  its  jurisdiction.' 
It  may  be  taken,  therefore,  that  if  not  limited  and  restrained 
by  the  Act  this  Court  would  have  power  to  amend  the 
petition.   Bat  I  am  of  opinion  that  the  words,  '  subject  to 
the  provisions  of  this  Act/  do  limit  and  restrain  the  power 
of  the  Court,  and  prevent  the  exercise  of  the  jurisdiction 
souo-ht  to  be  exercised  in  this  case.    The  second  subsection 
of  section  13  of  the  Act,  which  prescribes  the  time  within 
which  a  petition  shall  be  presented,  enacts  that   'a  peti- 
tion shall  be  presented  within  twenty -one  days  after  the 
day  on  which  the  election  was  held,  unless  it  complain  of  the 
election  on  the  ground  of  corrupt  practices,  and  specifically 
allege  a  payment  of  money  or  other  reward  to  have  been 
made  or  promised  since  the  election  by  a  person  elected  at 
the  election,  or  on  his  account  or  with  his  privity,  and  in 
pursuance  or  furtherance  of  such  corrupt  practices,  in  which 
case  it  may  be  presented  at  any  time  within  twenty-eight 
days  after  the  date  of  the  alleged  payment  or  promise, 
whether  or  not  any  petition  against  such  person  has  been 
previously  presented  or  tried.    The  enactment  is  distinct 
that  the  petition  must  be  presented  within  twenty-one  days, 
except  in  the  one  specified  case  of  an  offence  not  discovered 
since  the  election,  but  which  has  taken  place  since  the  elec- 
tion ;  and  in  such  case  the  petition  may  be  presented  at  any 
time  within  twenty-eight  days,  not  after  the  discovery  of 
the  offence,  but  from  the  taking  place  of  that  which  consti- 
tutes the  offence.    That  is  extremely  strong  to  shew  the 
intention  of  the  Legislature  that,  except  in  the  specifically 
excepted  case,  the  petition  must  be  presented  within  twenty- 
one  days  after  the  day  of  the  election.  Then  does  the  intro- 
duction of  the  additional  allegation  make  this  in  effect  a  new 
petition  ?  It  is  said  that  it  is  merely  expanding  and  making 
more  plain  that  which  is  already  expressed.    But  that  is 
not,  in  my  opinion,  a  well-founded  contention,  because  the 
petition  as  originally  framed  charges  only  one  of  the 
offences  pointed  out  by  section  7,  and  as  amended  it  charges 
both.    To  allow  such  an  amendment,  therefore,  would  far 
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exceed  the  jurisdiction  given  by  section  21,  subsection  5. 
We  are  mucli  indebted  to  Mr.  Tennant  for  his  very  clear 
and  able  argument,  in  which  he  has  brought  to  our  notice 
other  provisions  of  the  Act  which  all  tend  to  the  same 
conclusion.  He  points  to  the  provision  that  the  petition, 
signed  by  the  petitioner,  shall  be  presented  in  the  pre- 
scribed manner,  and  that  the  officer  shall  forthwith  send  a 
copy  to  the  town  clerk,  and  that  the  town  clerk  shall  forth- 
with publish  it,  as  affording  a  strong  reason  for  contending 
that  the  Legislature  contemplated  that  it  should  be  once 
for  all  ascertained  what  the  petition  is,  and  that  when  once 
for  all  ascertained  there  should  be  no  amendment.  He 
also  calls  attention  to  subsection  3  of  section  13,  which 
requires  the  petitioner  to  give  security  for  the  costs  of  the 
petition,  and  suggests,  and  with  great  justice,  that  a 
surety  may  fairly  say  that,  seeing  one  specific  offence  only 
charofed,  and  beino-  satisfied  that  that  charo^e  would  be 
made  out,  he  was  content  to  enter  into  the  recognizance  ; 
but  that  if  the  allegation  in  the  petition  is  afterwards 
allowed  to  be  altered,  he  may  say  that,  if  the  charge  had 
been  so  framed  originally,  he  would  not  have  consented  to 
become  such  surety.  That  seems  to  me  to  be  a  just  and 
well-grounded  argument.  The  respondent  has  a  right  to 
know  once  for  all  within  the  twenty-one  days  what  are 
the  precise  charges  whicli  he  has  to  meet,  and  may  then 
destroy  any  documents  or  vouchers  he  may  possess  that 
might  have  reference  to  any  other  charges.  Mr.  Tennant 
also  pointed  out  that  after  the  expiration  of  the  twenty- 
one-days  it  would  be  too  late  for  any  one  else  to  present 
a  fresh  petition ;  and  that  to  allow  a  petitioner  to  amend  so 
as  substantially  to  make  the  amended  petition  a  fresh  one, 
would  be  conferring  upon  him  a  privilege  which  no  other 
person  could  possess.  That  seems  to  me  to  dispose  of  the 
case." 

Keating,  J.,  shortly  expressed  his  concurrence  with  Lord 
Coleridge.  Denman,  J.,  who  had  hesitated,  explains  that 
he  had  come  to  the  same  opinion ;  and  Honyman,  J., 
makes  these  observations  :    "  I  am  of  the  same  opinion. 
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There  is  nothing  in  the  Act  or  in  the  rules  framed  in  pur- 
suance of  it  to  warrant  this  amendment.  The  7th  section 
requires  the  petition  to  be  presented  within  21  days  after 
the  election.  Here  the  petition  was  presented  in  time, 
charging  the  employment,  as  paid  canvassers,  of  persons  on 
the  register  of  burgesses  for  the  North  ward  of  the 
borough.  After  the  expiration  of  the  21  days  the  peti- 
tioners seek  to  add  a  new  charge,  viz. :  The  employment*' 
as  paid  canvassers,  of  persons  who  are  on  the  register  of 
burgesses  for  other  wards  in  the  borough.  I  think  that 
cannot  be  allowed.  Suppose  a  petition  to  allege  bribery 
only,  could  the  petitioner  be  allowed  afterwards  to  add 
a  charge  of  treating  ?  or,  suppose  a  qui  tarn  informer  sues 
for  one  penalty,  would  he  be  allowed  to  amend  by  intro- 
ducing two  or  three  more  ?  I  entertain  a  strong  opinion 
that  no  such  authority  exists." 

We  have  also  been  referred  to  the  case  of  A  Idridge  v. 
Hurst,  1  C.  P.  D.  410,  where  the  same  doctrine  is  held. 

In  addition  to  these  reasons,  which  are  entirely  apposite 
to  our  statute,  we  have  the  requirement  of  the  affidavit 
which  must  be  filed  with  the  petition,  and  therefore  with- 
in the  twenty-one  days,  and  which  cannot  be  made  to 
apply  to  a  charge  not  contained  in  the  petition  as  filed. 

We  have  been  also  referred  to  a  case  in  our  own  Courts  in 
which  an  amendment  was  made  at  the  trial,  similar  in 
principle  to  that  which,  it  is  now  urged,  we  have  no 
jurisdiction  to  make.  It  is  the  case  of  the  Monck  election 
tried  in  1871  before  Mr.  Justice  Gait :  H.  E.  C.  154.  That 
learned  Judge  made  the  amendment,  reserving  amongst 
other  questions  for  the  Court  of  Queen's  Bench,  the  ques- 
tion of  the  power  of  the  Judge  presiding  at  the  trial  to 
amend  the  petition.  The  decision  of  the  Queen's  Bench  is 
reported  in  32  U.  C.  R.  at  page  147.  The  power  of  the  Judge 
was  affirmed  by  the  Court.  I  gather  from  reading  the 
reports  that  the  jurisdiction  of  the  Court  of  Queen's 
Bench,  as  election  Court,  to  amend,  was  assumed  without 
question,  by  both  the  Court  and  the  counsel  engaged,  at- 
tention not  being  called  to  the  limitation  of  time,  and  to 
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the  fact  that  the  general  powers  of  the  Court,  declared  in 
the  interpretation  clause,  were  subject  to  the  provisions  of 
the  Act,  as  they  still  are.  The  Act  in  question  there  was 
84  Vic.  eh.  3  (0.)  The  question  reserved,  and  the  only  ques- 
tion considered  on  that  branch  of  the  case,  was,  whether 
the  Judge  at  the  trial  had,  under  the  33rd  section — which 
is  now  our  section  43  — the  same  power  as  a  Judge  at  nisi 
prius,  and  I  entirely  agree  with  that  construction  of  the 
statute  without  which  my  learned  brother  and  myself 
could  not  probably  engage  in  the  present  discussion  ;  but 
I  do  not  look  upon  the  case  as  a  decision  of  a  question 
which  was  not  mooted,  viz. :  the  effect  of  the  words  "  sub- 
ject to  the  provisions  of  this  Act."  Even  if  these  words 
in  the  Act  of  1871  had  been  then  construed  differently 
from  the  view  we  adopt  of  them  as  they  appear  in  the 
Revised  Statutes  of  Ontario,  eh.  11,  which  statute  contains, 
in  sec.  11,  the  provision  which  originated  in  1876 — 39  Vic, 
eh.  10,  sec.  28 — respecting  the  filing  of  the  affidavit,  the 
decision  would  not  necessarily  govern  us.  We  are  of 
opinion  that  we  have  no  jurisdiction  to  allow  the  amend- 
ment 

We  took  time  to  consider  another  of  the  charges  on 
which  the  petitioner  seeks  to  avoid  the  election.  It  alleges 
that  George  Harber,  an  agent  of  the  respondent,  violated 
the  157th  section  of  the  Elections  Act,  R.  S.  O.  ch.  10,  by 
selling  or  giving  spirituous  or  fermented  liquors  or  strong 
drink  at  his  tavern  within  the  limits  of  polling  sub-division 
No  1,  of  the  township  of  Flos  during  the  polling  day  and 
within  the  hours  of  polling,  which  by  section  2,  sub-section 
6,  of  the  Controverted  Elections  Act,  R.  S.  0.  ch.  11,  is  a 
corrupt  practice.  There  is  no  doubt  of  the  violation  of  the 
section.  Ilarber  kept  a  tavern  a  mile  or  upwards  from  the 
polling  place,  and  having,  as  he  says,  the  idea  that  the  pro- 
hibition extended  only  to  taverns  within  a  mile,  he  kept 
his  tavern  open  and  sold  liquor  all  the  polling  day  just  as 
he  did  on  other  days.  One  instance  has  been  specifically 
proved,  Harber  himself  having  given  a  glass  of  spirits  to 
one  Kenny — but  there  is  no  difficulty  in  finding  as  a  fact  that 
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he  must  have  sold  or  given  many  glasses.  He  ventures 
the  estimate  of  $10  as  the  amount  of  money  probably 
taken  over  the  bar  that  day. 

Then,  on  the  question  of  agency,  I  think  we  must  also 
find  for  the  petitioner.  The  re.spondent  was  nominated  by 
a  convention  of  persons  who  represented  or  assumed  to 
represent  the  Reformers  of  the  various  municipalities  in 
the  riding.  Harber  acted  as  a  delegate  at  that  convention. 
He  had  acted  in  the  same  capacity  at  a  convention  held 
shortly  before,  when  a  gentleman  was  nominated  as  a  can- 
didate who  afterwards  withdrew,  thu  s  giving  occasion  to 
hold  the  second  convention.  Harber  had  not  been  very 
formally  delegated  to  either  of  the  conventions,  but  he 
attended  at  the  request  and  with  the  recognition  of  some 
members  of  the  party.  The  important  fact  is,  that  he  was 
actually  present  and  acting  as  a  member  of  the  convention 
which  nominated  the  respondent. 

There  is  no  pretence  that  any  means  were  arranged  for 
carrying  on  the  contest  or  that  anything  was  depended  upon 
except  the  exertions  of  those  favourable  to  the  respondent 
or  his  party.  The  -respondent  did  not  undertake  a  per- 
sonal canvass,  or  appoint  any  particular  persons  or  associa- 
tions of  persons,  his  agents  for  the  purpose  of  carrying  on 
the  contest.  He  depended  on  his  friends  or  the  members 
of  his  party,  and  in  the  words  which  he  addressed  to  the 
persons  assembled  at  the  convention,  when  he  thanked  them 
for  his  nomination,  he  intimated  that  he  exp  ected  his  friends 
to  work  for  him.  It  is  not  necessary  to  consider  at  present 
how  far  his  address  to  that  convention  might  be  treated 
as  authorizing  all  those  who  were  in  the  room  to  act  as  the 
agents  of  the  speaker,  the  assembly  then  present  compris- 
ing a  number  of  persons  who  were  not  in  any  sense 
delegates,  and  who  had  taken  no  part  in  the  nomination  ; 
still  less  need  we  discuss  its  effect  as  possibly  capable  of 
being  used  as  evidence  of  the  agency  of  others  who  may 
have  belonged  to  the  party,  but  who  were  not  present. 
What  we  have  here  is  a  ^fatherinor  of  men  who  meet  for 
the  purpose  of  selecting  a  candidate  as  the  representative 
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of  their  party,  which  is  not  quite  the  same  thing  as  meet- 
inor  as  volunteers  to  concert  measures  for  the  assistance  of 
one  who  is  alreaeiy  in  the  field  or  who  is  offering  himself 
as  a  candidate  ;  they  select  the  respondent ;  he  may  or 
may  not  accept  their  nomination  ;  he  may  decline  as  Mr. 
Patton  had  declined  the  nomination  of  the  previous  con- 
vention, or  he  may  accept.    He  decides  to  accept,  and  tells 
those  who  have  nominated  him  that  he  does  so  and  hopes 
to  win  ;  not  because  he  undertakes  to  canvass  the  consti- 
tuency and  do  the  work  which  must  be  done ;  not  because 
he  depends  on  any  central  or  branch  organisations  to  con- 
duct the  contest ;  and  not  because  he   has   any  other 
machinery  on  which  he  depends;  but  because  he  relies  on 
the  exertions  of  his  friends.    Primarily  such  words  are 
addressed  to  the  individuals  by  whose  action  he  has  been 
induced  to  become  a  candidate,  and  as  whose  affair,  at 
least  as  much  as  his  own,  he  treats  the  matter.    In  my 
opinion  this  is  evidence  which  must  be  taken  to  prove  the 
appointment  by  the  candidate  of  ever 3^  one  of  those  who 
constituted  the  convention — and,  as  I  have  said,  this  is  all 
the  length  we  require  at  present  to  go — as  his  agent  for 
the  purpose  of  the  contest.    Proof  of  acts  done  by  the 
person  thus  addressed  is  in  my  judgment,  immaterial  and 
unnecessary.   The  agency  is  created  by  the  direct  authority 
given.    Evidence  of  acts  done  on  behalf  of  a  candidate  is 
very  important  when  the  agency  has  to  be  inferred  from 
proof  of  recognition  by  a  candidate  of  what  some  one  has 
assumed  to  do  on  his  behalf.    Such  recognition  is  only 
evidence  of  pi-ior  authority,  and  here  the  prior  authority 
is  itself  proved.    The  first  act  done  by  one  so  authorized 
must  bind  the  candidate  to  the  same  extent  as  any  later 
one  of  a  series  of  acts.    In  the  present  case,  however,  there 
is  evidence  of  Harber's  taking  an  active  part  in  the  con- 
test, if  such  evidence  were  required.    One  instance  is 
given  in  Mr.  Cooper's  evidence  respecting  a  meeting  at 
Elm  vale.  There  were  also  meetings  at  Harber's  own  house, 
though  the  evidence  of  any  action  of  his  in  connection 
with  them  is  vague  ;  and  in  the  case  of  Lawi-ence  Kenny 
his  interference  is  very  distinctly  proved. 
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I  do  not  think  any  useful  purpose  would  be  served  by 
referring  at  any  length  to  the  decisions  and  dicta  on  the 
subject  of  agency  in  these  election  contests.  The  result  of 
them  all,  and  the  principle  to  which  we  must  always 
resort,  I  take  to  be  that  the  question,  which  is  one  of  fact, 
must  be  decided  in  every  case  upon  the  circumstances  im- 
mediately in  question ;  and  the  fact  to  be  decided  may  be 
stated  generally  in  the  words  of  Martin,  B.  in  the  Norwich 
Case,  1  O'M.  &  H.  8,  when  he  said  :  Mr.  Justice 
Blackburn,  Mr.  Justice  Willes,  and  myself,  unani- 
mously came  to  the  conclusion  that  any  person  authorized 
to  canvass  was  an  agent  and  it  does  not  signify  whether  he 
was  forbidden  to  bribe  or  not."  I  may,  however,  note  the 
Hariuich  Case,  Tomline  v.  Tyler.  44  L.  T.  N.  S.  187, 
when  Lush,  J.,  made  some  instructive  observations  on  the 
general  question  of  agency,  and  with  some  reference  to  the 
circumstances  of  the  candidate  being  invited  by  a  com- 
mittee to  become  their  representative  ;  and  refer  also  to 
the  judgment  of  Hawkins,  J.,  in  the  Salisbury  Case,  44  L. 
T.  N.  S.  193,  as  more  recent  expositions  of  the  doctrine.  In 
my  opinion  we  must  hold  Harber  to  have  been  an  agent  of 
the  respondent.  It  was  argued  before  us  in  another  case — 
the  Prescott  Case  {a) — that  a  tavern-keeper  who  sells  liquor 
for  his  own  profit  within  the  hours  of  polling  does  an  act 
which  is  not  within  the  scope  of  his  agency,  and,  therefore, 
although  he  may  come  within  the  definition  of  an  agent 
as  fixed  by  the  decisions  under  the  Acts  relating  to  elec- 
tions, does  not  in  this  particular  act  as  agent.  That  argu- 
ment has  not  been  addressed  to  us  in  the  present  case, 
perhaps  because  we  held  in  the  Prescott  Case  that  the 
question  was  really  concluded  by  the  statute  which,  by 
declaring  such  selling  a  corru[)t  practice,  declared  in  effect 
that  it  was  done  with  reference  to  the  election,  and  was 
therefore  within  the  scope  of  the  agency.  The  facts  in 
this  case  may  not  afford  so  much  room  for  the  argument, 
because  it  cannot  be  said  to  appear  that  Harber  sold  only 

(a)  Reported  ante  p.  88. 
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for  his  own  profit  that  day.  The  incident  of  Lawrence 
Kenny  strongly  suggests  the  contrary.  Still,  if  it  is  desired 
to  question  in  appeal  the  propriety  of  our  ruling  in  the 
Prescott  Case,  we  do  not  regard  any  deference  to  our  opin- 
ion in  this  case  as  conceding  the  point.  There  has  thus 
been  established  a  corrupt  practice  committed  by  an  agent 
of  the  respondent.  This,  although  without  the  respondent's 
knowledge  and  consent,  will  avoid  the  election,  unless  it  is 
saved  by  the  159th  section  of  the  Election  Act,  R.  S.  O. 
ch.  10.  That  section  declares  that  "  to  prevent  the  expense 
and  trouble  of  new  elections  when  unnecessary  and  useless ; 
in  case  of  a  corrupt  act  or  acts  being  committed  by  an 
agent  without  the  knowledge  and  consent  of  the  candidate, 
if  the  corrupt  act  or  acts  was  or  were  of  such  trifling 
nature,  or  was  or  were  of  such  trifling  extent,  that  the 
result  cannot  have  been  affected,  or  be  reasonably  supposed 
to  have  been  affected  by  such  act  or  acts,  either  alone  or 
in  connection  with  other  illegal  practices  at  the  election, 
such  corrupt  act  or  acts  shall  not  avoid  the  election."  The 
trifling  nature  or  the  trifling  extent  of  the  corrupt  acts 
must  in  some  way  be  shown.  In  most  cases  their  nature 
and  extent  appear  from  the  evidence  by  which  their  com- 
mission is  proved,  and  nothing  further  on  that  head  is 
required.  Nothing  of  that  sort  appears  in  this  case.  We 
know  tliat  the  whole  majority  for  the  successful  candidate 
was  only  35.  We  know  that  during  the  whole  of  the 
polling-day  one  of  the  safeguards  against  corruption  pro- 
vided by  the  legislature  was  disregarded.  We  know  but 
little  of  what  actually  went  on  at  that  tavern  that  day, 
and  for  the  purpose  of  the  statute  actual  corruption  need 
not  be  proven ;  but  the  little  we  do  know  embraces  the 
Kenny  affair,  in  which  the  resources  of  the  tavern  were 
clearly  used  by  Harber  on  behalf  of  the  respondent.  The 
object  and  purpose  of  section  159  do  not  require  anything 
in  the  shape  of  an  attempt  to  estimate  the  number  of 
votes  which  can  be  shown  or  surmised  to  have  been  affec- 
ted by  the  corrupt  act  in  question,  and  to  balance  that 
against  the  actual  majority.    We  must  keep  in  mind  the 
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careful  language  of  the  section  which  confines  its  effect 
to  cases  where  the  acts  are  trifling  in  their  nature  or 
trifling  in  their  extent.  No  doubt  this  word  trifling  must 
be  construed  in  each  case  with  some  reference  to  the 
majority,  particularly  when  considering  the  extent  of  the 
corrupt  acts,  but  the  Court  is  not  called  upon  to  enter  into 
a  quasi  scrutiny  for  the  purposes  of  this  section. 

We  feel  it  impossible  to  say  that  the  keeping  open  of  a 
tavern  for  the  purpose  of  selling  and  giving  liquor  during 
the  hours  of  polling  and  the  selling  and  giving  during 
those  hours,  which  we  have  to  find  as  a  fact — acts  w^hich 
the  law  stigmatizes  as  corrupt  practices — were  acts  trifling 
in  their  nature  or  trifling  in  their  extent.  It  may  be 
equally  impossible  to  say  that  they  affected  the  result,  but 
that  is  not  the  form  of  the  question.  We  have  to  say  that 
the  result  cannot  have  been  affected  or  cannot  be  reason- 
ably supposed  to  have  been  aflected  by  them.  We  are 
unable  to  say  this,  and  have  therefore  to  hold  that  section 
159  does  not  apply  to  save  the  election,  but  that  it  must 
be  declared  void. 

The  petitioner  must  have  the  general  costs  of  the  peti- 
tion and  trial,  the  respondent  being  entitled  to  the  costs 
occasioned  by  those  charges  in  the  particulars  on  which  he 
has  succeeded. 

Ferguson,  J.,  concurred. 

Patterson,  J.,  in  the  course  of  the  judgment  took  occa- 
sion to  remark  on  the  way  in  which  the  petition  had  been 
got  up,  condemning  it  as  very  loose  and  unsatisfactory. 

Betliune,  Q.  C,  called  attention  to  the  fact  that  the  most 
part  of  two  days  had  been  occupied  in  taking  evidence  on 
the  cases  sought  to  be  added  by  amendment,  and  urged 
that  of  course  the  respondent  would  be  entitled  to 
expenses  in  regard  to  these. 

Patterson,  J.,  said  the  respondent  would  of  course  be 
entitled  to  expenses  in  all  the  cases  in  which  the  petitioner 
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"had  not  succeeded.  The  petitioner  had  not  succeeded  in 
amending,  and  whatever  expenses  had  been  incurred  by 
the  respondent  in  regard  to  the  cases  which  the  Court  had 
decided  could  not  be  added  by  amendment  he  would  be 
entitled  to. 

Ferguson,  J.,  concurred. 


The  respondent  appealed  from  the  above  judgment  to 
the  Court  of  Appeal,  and  the  appeal  was  argued  on  Sep- 
tember 19th,  1883. 

Bethune,  Q.  C,  Blake,  Q.  C  Lount,  Q.  C,  and  Johnston, 
for  the  respondent.  The  judgment  appealed  from  turned 
on  the  Harher  charges.  The  tavern  was  about  a  mile 
from  the  polling  place,  and  only  one  single  glass  was  proved 
to  have  been  given.  Now  conceding  Harber  was  an  agent, 
would  the  fact  of  his  keeping  his  tavern  open  be  a  cor- 
rupt practice  within  the  meaning  of  the  statute,  unless 
done  with  reference  to  the  election.  The  general  result 
was  not  affected  by  the  drink  given  to  him  by  Harber. 
The  sale  of  it  was  not  necessarily  a  corrupt  practice  ; 
Davidson  v,  Ross,  24  Gr.  22  ;  Ontario  Bank  v.  Neivton,  19 
C.  P.  258.  Corrupt  practices  mean  or  ought  to  be  read  as 
meaning  something  done  with  the  view  of  influencing  the 
election  :  see  R.  S.  0.  ch.  10,  sec.  157,  and  The  Prescott  Case, 
H.  E.  C.  1.  Was  the  act  done  by  Harber  in  his  character 
of  agent,  assuming  that  he  was  an  agent  ?  Is  it 
attributable  or  is  it  necessary  that  it  should  be  attributed 
to  it  ?  Must  it  be  conclusively  presumed  (1)  that  the  sale 
was  a  corrupt  practice;  (2)  That  it  was  done  as  agent  ?  Must 
everything  that  an  agent  does  illegally  be  attributed  to  that 
character  ?  Take  the  case  of  an  agent  acting  traitorously  : 
The  Stafford  Case,  1  O'M.  &  H.  228.  Should  not  the 
election  at  any  rate  be  saved  under  section  159  ?   We  offer 
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an  affidavit  that  what  was  sold  only  amounted  to  $1.00. 
There  is  no  evidence  that  liquor  was  given  away,  and  none 
that  other  illegal  practices  were  committed  so  far  as  this 
decision  is  concerned.  The  result  cannot  reasonably  be 
supposed  to  have  been  affected  :  The  West  Hastings  Case  (2) 
H.  E.  C.  539.  Even  if  it  had  been  shewn  that  $100  was 
expended  during  the  day,  it  was  not  shewn  that  any  one 
w^as  affected  by  it.  No  votes  were  shewn  to  be  affected. 
Under  section  158,  an  election  is  not  avoided  unless  the  can- 
didate is  connected  with  the  corrupt  act  either  personally 
or  by  his  agent.  To  constitute  a  man  an  agent  either  the 
candidate  must  set  him  in  motion  to  do  particular  or  gen- 
eral work,  or  else  there  must  be  ratification  of  the  work 
done.  Now,  here  there  never  was  any  connection  between 
Harber  and  the  respondent.  Though  the  former  attended, 
he  was  not  a  delegate  to  the  convention.  Suppose  a  small 
meeting  of  twenty  persons,  and  the  candidate  tells  them 
that  he  does  not  mean  to  canvass,  but  depends  upon  the 
exertion  of  his  friends — relies  upon  his  party — if  commit- 
tees are  afterwards  appointed,  does  not  that  limit  the 
agency  to  these  ?  We  refer  to  The  Dungannon  Election,  3 
CM.  &  H.  101  ;  The  Westhnry  Case,  ib,  78  ;  The  Bodmin 
Case,  1  O'M.  &  H.  117;  The  London  Case,  H.  E.  C. 
214;  The  Westminster  Case,  1  O'M.  &  H.  89  ;  The  Windsor 
Case,  2  O'M.  &  H.  88  ;  The  Salisbury  Case,  4  O'M.  &  H.  21  ; 
S.  a,  44  L.  T.  N.  S.  193 ;  The  Harwich  Case,  ib.,  187;  H. 
E.  C.  pp.  116,  117,  192,  364,  403.  220,  423,  425,  426,  669, 
670  ;  The  Glengarry  Case,  ib.,  8 ;  The  Kingston  Case, 
ib.,  624. 

McCarthy,  Q.  C,  for  the  petitioner.  A  tavern-keeper  is 
prohibited  from  selling  absolutely  for  the  whole  day.  The 
case  is  covered  by  authority  :  The  North  Wentworth  Case, 
H.  E.  C.  343 ;  The  North  Grey  Case,  ib.,  362 ;  The  South 
Essex  Case,  ib.,  235 ;  The  South  Ontario  Case,  ib.,  420 ; 
Ihe  Lincoln  Case,  ib.,  500;  The  Wetland  Case,  ib.,  187. 
The  expressions  used  in  some  of  the  English  cases  do 
not  apply  here  in  the  matter  of  agency,  under  the  different 
system  which  prevails  here  of  making  the  candidate  the 
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nominee  of  the  party,  instead  of  the  candidate  putting  him- 
self forward  for  election.  Harber  was  a  delegate  at  the 
meetings.  He  was  asked  to  work,  and  did  work.  He  can- 
vassed behind  his  bar.  There  was  an  antecedent  authorit}^ 
and  a  subsequent  acting  upon  it.  The  circumstances  of  the 
case  shew  that  agency  should  be  inferred  from  the  practice 
now  adopted  of  delegates'  convention,  etc :  The  North 
Ontario  Case,  H.  E.  C.  785;  The  Cashel  Case,  1  O'M. 
&  H.  286 ;  The  North  Ontario  Case,  H.  E.  C.  305  ; 
The  Taunton  Case,  1  O'M.  &  H.  180;  The  South  Nor- 
folk Case,  H.  E.  C.  660;  The  Cornwall  Case,  (3,) 
ib.,  803  ;  The  East  Northumberland  Case,  ib.  387 ;  The 
Blackburn  Case,  1  O'M.  &  H.  200;  The  Harwich  Case,  3  O'M. 
&  H.  61.  A  candidate  may  repudiate  agents,  and  yet  may 
derive  benefit  from  their  services  without  liability.  The 
Westbury  Case,  4  O'M.  &  H. ;  The  Bewdley  Case,  3  O'M.  &  H. 
145;  The  Boston  Case,  ib.,  151;  The  Westminster  Case,  1 
O'M.  &  H.  29.  As  to  the  effect  upon  the  election,  this  is  the 
necessary  consequence,  not  a  decision  of  the  Judge  upon 
^ny  question  of  law  or  fact,  and  is  not  an  appealable  matter. 
As  to  an  election  being  set  aside  for  an  act  of  bribery,  see 
The  Lichfield  Case,  1  O'M.  &  H.  22.  Here  the  corrupt  act 
was  not  of  a  trifling  nature,  nor  of  a  trifling  extent. 
There  was  evidence  of  illegal  acts  besides  those  charged  in 
the  petition. 

Bethune,  in  reply.  Any  other  illegal  practices  cannot 
be  relied  on,  because  everything  relied  upon  co  defeat  the 
election  must  be  pleaded  or  given  in  the  particulars  :  R.  S. 
O.  ch.  11,  sec.  8.  I  wish  to  refer  to  The  Wigan  Case,  1 
O'M.  &  H.  188 ;  The  Barnstable  Case,  2  O'M.  &  H.  105  ;  The 
Cormuall  Case,  H.  E.  C,  p.  547. 

October  6th,  1883.  Spragge,  C.  J.  O. — I  propose  to  ad- 
dress myself  first  to  the  question  which  has  been  discussed 
by  Mr.  Justice  Gwynne  in  the  Lincoln  Case,  reported  in  lAr. 
Hodgins's  very  useful  collection  of  election  cases,  at  p.  391, 
and  upon  ai)peal  in  the  same  case  by  the  late  Chief  Justice 
Draper ;  which  was  discussed  also  in  the  South  Ontario 
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Case,  H„  E.  C.  4^0.  and  in  other  cases,  and  recently  \vt 
the  Prescott  Case,  (a). 

The  question  as  put  by  Mr.  Justice  Gwynne  in  the  Lin- 
coln Case,  supra,  was,  whether  the  Act  of  1873,  36  Vic.  ch. 
2,  avoiding  elections  by  reason  of  corrupt  practice  by  the 
agent  of  a  candidate  as  w^ell  as  by  the  candidate  himself, 
applied  to  section  66  of  the  Act  of  1868, 32  Vic.  ch.  21,  (0.) 
the  learned  Judge  holding,  at  p.  403,  that  the  Act  of  1873 
was  confined  in  its  operation  to  acts  which  he  describes 
thus  :  "  Such  acts  as  are  done  by  the  agent — I  do  not  say 
within  the  scope  of,  but  in  the  course  of,  or  exercise  of  the 
agency,  and  in  the  pursuit  of  the  object  of  the  agency — 
acts  done  as  specified  in  the  67th  section  of  the  Act  of 
1868,  directly  or  indirectly  by  the  candidate  himself — 
some  act  done  with  a  view  to  promoting  in  some  way  the 
objects  of  the  principal,  and  not  to  extend  to  acts  in 
which  the  principal  is  in  no  way  concerned,  and  which 
are  done  not  with  any  view  to  his  interests,  or  to  the 
object  of  the  agency.  Such  acts,"  (he  adds)  "  are,  it  is 
true,  the  acts  of  the  person  who  is  agent,  but  they  are 
not  the  acts  of  the  agent  qua  agent." 

The  section  upon  which  the  question  arose  stood  thus 
in  the  Act  of  1868,  32  Vic.  ch.  21,  sec.  66  (O.) :  "  Every  hotel, 
tavern,  and  shop,  in  which  spirituous  or  fermented  liquors 
or  drinks  are  ordinarily  sold,  shall  be  closed  during  the 
day  appointed  for  polling  in  the  wards  and  municipalities 
in  which  the  polls  are  held  ;  and  no  spirituous  or  fermented 
liquors  or  drinks  shall  be  sold  or  given  to  any  person 
w^ithin  the  limits  of  such  municipality  during  the  said 
period,  under  a  penalty  of  $100  in  every  such  case.'' 
This  section  was  placed  under  the  heading  "  keeping  the 
peace  and  good  order  at  elections,"  not  under  the  head  of 
"  prevention  of  corrupt  practices  at  elections."  The  latter 
is  the  heading  of  a  group  of  clauses  which  follow  the 
section  that  I  have  quoted. 

In  the  Lincoln  Case,  H.  E.  C.  391,  the  tavern-keeper 
was  not  himself  an  agent  of  the  candidate ;  but  the 
(a)  Reported  supra  p.  88 
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treating  was  by  an  agent ;  and  the  learned  Judge  draws 
a  distinction  between  the  two  cases.  If  (he  says,  at 
p.  399,)  a  person  who  is  a  candidate  choose  to  a])point 
as  his  agent  a  hotel  or  tavern-keeper,  who  has  an 
independent  interest  of  his  own  in  violating  the  statute, 
and  whose  violation  of  it  may,  as  it  certainly  might,  lead 
to  violence  endano-erinoj  the  freedom  of  the  election,  it 
w^ould  be  plainly  proper  that  a  candidate  who  appoints 
such  a  person  as  his  agent  should  have  his  election  avoided, 
if  his  agent  should  so  conduct  himself  in  plain  contraven- 
tion of  the  statute,  and  we  should  not  stop  to  inquire 
whether  the  violation  of  the  statute  did  or  did  not  affect 
the  election.  It  is  sufficient  that  it  was  well  calculated  to 
do  so." 

The  learned  Chief  Justice  upon  the  appeal  of  the  case, 
w^as  of  opinion  that  32  Vic.  ch.  21,  sec.  66  (O.)  applied  to  the 
case  of  an  agent  who  was  not  himself  the  tavern- 
keeper;  the  other  learned  Justices  expressed  no  opinion 
upon  the  point,  and  the  case  went  off  upon  another  ground- 
Between  the  Act  of  1868,  and  the  trial  of  the  Lincoln 
Case,  two  statutes  were  passed,  one  in  1871, 34?  Vic.  ch.3,(0.) 
the  other  in  1873,36  Vic.  ch.  2,(0.)in  each  of  which  there  is 
a  definition  of  what  shall  be  meant  by  "  corrupt  practices,'' 
and  in  the  latter  Act  it  is  provided  that  any  violation  of 
section  66  of  the  Act  of  1868  during  the  hours  appointed 
for  ])olling  shall  be  a  corrupt  practice,  sec.  1. 

The  Lincoln  Case  was  decided  in  1875  ;  and  in  the  fol- 
lowing year,  in  an  Act  passed  February  10th  of  that  year, 
39  Vic.  ch.  10,we  find  a  clause,  sec.  3,  which  is  in  express 
substitution  for  section  66  of  the  .Act  of  1868,  and  which  is 
now  re-enacted  in  the  same  terms  in  the  R.  S.  O.  ch.  10, 
sec.  157.  It  runs  thus :  "No  spirituous  or  fermented 
liquor,  or  strong  drink,  shall  be  sold  or  given  at  any 
hotel,  tavern,  shop  or  other  place  within  the  limits  of  a 
polling  district  "  (in  the  R.  S.  0.  it  is  polling  subdivision) 
"  during  the  polling  day  therein,  or  any  part  thereof,  under 
a  penalty  of  one  hundred  dollars  for  every  ofience  ;  and 
the  offender  shall  be  subject  to  imprisonment  not  exceeding 
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six  months,  at  the  discretion  of  the  Judge  or  Court,  in  de- 
fault of  payment  of  such  fine,"  and  the  interpretation  clause^ 
R  S.  0.  ch.  11,  sec.  2,  sub-sec.  6,  defines  any  violation  of 
section  157  during  polling  hours  to  be  a  corrupt  practice. 

I  have  referred  to  these  several  statutes  as  indica- 
ting the  mind  of  the  Legislature,  that  tbe  giving  or 
selling  of  strong  drink  at  taverns  or  shops  during  the  poll- 
ing day,  and  especially  during  polling  hours,  was  a  great 
evil;  that  it  was,  as  put  by  Mr.  Justice  Gwynne,  calculated 
to  aflfect  the  election;  that  it  required  stringent  legislation 
to  correct  the  evil.  The  change  of  the  class  under  which 
the  ofience  was  ranked  in  the  Act  of  1868,  "keeping  the- 
peace  and  good  order,"  to  the  heading  "  corrupt  practices  " 
in  the  Act  of  1876,  39  Vic.  ch.  16,  is  also  significant. 

To  my  mind,  it  is,  indeed,  more  than  significant.  Section 
158  of  the  Act  now  governing  elections,  E.  S.  O.  ch.  10  does,, 
in  terms,  avoid  an  election  where  any  corrupt  practice  has^ 
been  committed  by  any  candidate  at  an  election,  or  by  his 
agent,  whether  with  or  without  the  actual  knowledge  and 
consent  of  such  candidate,  with  the  single  exception,  men- 
tioned in  section  159,  which  does  not  touch  the  general 
question.  The  words,  "  Corrupt  Practice,"  used  in  section- 
158,  must  mean  every  act  designated  in  the  Act  as  a 
corrupt  practice.  So  that  when  we  find  these  two  things^ 
concur,  an  act  done  that  comes  within  the  designation,  and 
that  the  doer  of  the  act  is  an  agent  for  the  candidate,  we 
are  not  at  liberty  to  say  that  the  act  was  done  in  order  to 
promote  the  objects  of  the  assent,  and  not  in  order  to  pro- 
mote the  interest  of  the  candidate,  that,  though  true  it  i& 
the  act  of  the  agent,  it  is  not  the  act  of  the  agent  qua 
agent.  I  am  quoting  here  the  language  of  Mr.  Justice^ 
Gwynne,  applied  to  the  circumstances  of  the  case  before 
him.  There  is  nothing  in  his  judgment  to  lead  me  to 
think  that  he  would  have  applied  it  to  a  case  circum- 
stanced as  is  the  one  before  us.  I  am  unable  to  agree  thai 
it  is  applicablet^to  either  case.  It  is,  I  think,  not  impro- 
bable, though  I  do  not  know  it  as  a  matter  of  history,  that 
the  position  taken  by  the  learned  Judge  may  have  led  ta^ 
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the  legislation  of  the  following  session  which  I  have 
already  noticed. 

Mr.  Bethuiie  points  to  some  inconveniences  and  as  he 
puts  it  bo  some  incongruities  that  would  or  might  result  in 
the  interpretation  put  upon  the  Act  by  the  rota  Judges 
who  tried  the  case.  It  can  hardly  be  said  in  the  face  of 
the  clear  language  of  the  statute,  that  the  incongruities  are 
such  that  the  Legislature  would  not  have  meant  what  the 
statute  has  been  interpreted  to  mean.  I  can  understand 
that  if  these  assumed  incongruities  had  been  put  forward  in 
debate  as  reasms  against  this  legislation  in  the  shape  in 
which  we  find  it,  that  the  answer  might  have  been : 
*'  What  is  suggested  may  possibly  occur,  but  it  is  very 
improbable ;  no  instance  is  shewn  of  its  having  occurred 
hitherto.  The  evil  to  be  remedied  is  a  very  great  one  ; 
the  freedom  and  purity  of  elections  have  been  affected  by 
it.  it  is  one  of  the  shapes  in  which  voters  have  been 
tempted  to  regard  rather  their  passions  and  grosser 
appetites,  than  their  duty  as  constituents  of  a  representa- 
tive body  ;  and  it  is  wise  to  make  the  prohibition  general 
and  comprehensive,  even  though  it  may  possibly  in  some 
individual  cases,  work  inconvenience  or  even  hardship." 

In  the  case  put  of  authority  given  to  canvass  workmen, 
or  a  particular  locality,  the  candidate  restricts  the  agency, 
places  a  limit  upon  what  would  otherwise  be  a  general 
agency,  and  as  to  everything  outside  of  the  particular  limited 
agency  he  is  a  stranger.  This  is  not  analogous  to  a  case  of 
general  agency,  and  the  general  agent  doing  acts  which  are 
corrupt  election  practices,  such  acts  cannot  be  said  to  be 
unconnected  with  the  election.  The  Legislature  has  stamped 
them  with  a  character — they  are  prohibited — not  as  the  law 
DOW  stands,  because  dangerous  to  peace  and  good  order, 
(though  that  may  still  be  one  reason)  but  because  danger- 
ous to  the  freedom  and  purity  of  elections.  The  making 
the  act  a  corrupt  practice  necessarily  implies  this.  It's 
being  an  act  which  is  profitable  to  the  doer  of  the  act  and 
the  making  of  the  profit  being  assumed  to  be  the  motive 
of  the  doer  of  the  act,  cannot  dissociate  the  act  from  the 
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election.  The  Legislature,  we  are  bound  to  assume,  has 
seen  that  the  act  of  selling  liquors  at  such  time  and  place 
as  are  prohibited,  are  or  may  be  connected  with  the  elec- 
tion then  and  there  in  progress ;  and  has  therefore  made  it 
a  corrupt  practice  ;  and  being  at  and  during  an  election  a 
corrupt  election  practice. 

I  think  that  the  reasons  weighing  with  the  Legislature 
to  give  to  these  acts  the  designation  and  character  which 
it  does  give  to  them  are  patent  enough ;  but  it  is  sufficient 
for  me,  that  the  Legislature  has  seen  fit  to  give  to  them 
the  designation  and  character  that  they  have  given  to 
them,  and  I  cannot  feel  myself  at  liberty  to  say  that  they 
are  not  acts  of  that  character  because  they  differ  in  some, 
or  it  might  be  in  many  respects,  from  other  acts  to  which 
the  Legislature  has  affixed  the  same  name  and  character. 

Further,  I  think  it  is  impossible  to  say  that  selling 
liquor  in  a  tavern  or  shop  may  not  be  in  furtherance  of  the 
interest  of  a  candidate,  inasmuch  as  it  may  give  oppor- 
tunities to  canvass  with  effect,  and  be  an  aid  in  furthering 
such  canvass. 

We  may  suppose  the  case  of  the  absence  of  all  prohi- 
bition. A  canaidate  would  readily  see,  and  seeing,  would, 
or  some  candidate  would,  seize  the  advantage  of  having 
tavern-keepers  selling  or  giving  liquor  to  voters  on  the 
day  of  election  ;  and  there  is  too  much  reason  to  believe 
that  such  acts  would  be  in  furtherance  of  the  interest  of 
the  candidate  who  had  made  the  tavern-keeper  his  election 
agent. 

In  my  opinion  the  clause  has  been  rightly  interpreted 
by  the  rota  Judges. 

To  come  now  to  the  question  of  agency.  It  appears 
fiom  the  evidence  that  the  respondent  was  put  forward  as 
a  candidate  through  the  instrumentality  of  an  organized 
body,  called  the  Reform  Association  of  the  West  liiding  of 
Simcoe  :  the  modus  operandi  being,  that  delegates  to  a 
convention  were  chosen  by  Reformers  under  what  may  be 
called  the  auspices  of  the  Association,  that  the  office  of  the 
delegates  in  convention  was  to  select  the  candidate  of  the 
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part}^  and  that  the  respondent  was  the  choice  of  the  dele- 
gates in  convention.  We  see  by  numerous  cases  in  Mr. 
Ilodgins's  collection  that  many  candidates  have  been 
selected  in  that  way,  and  that  it  has  been  a  common 
pi'actice  for  the  delegates  to  become  active  promoters  of 
the  election  of  the  candidate  whom  they  have  chosen,  by 
canvassing  for  him  and  otherwise. 

I  do  not  mean  to  say  that  being  delegates  they  are 
thereby  constituted  agents  of  the  candidate,  or  that  giving 
his  candidature  their  active  support  afterwards  has  that 
effect.  Strictly  I  take  it  that  their  duty  is  executed,  and 
at  an  end  upon  their  selection  of  a  candidate  ;  and  if  after- 
wards they  canvass  for  him,  or  give  him  their  support 
otherwise,  it  may  be  of  their  own  free  will ;  or  it  may  be 
that  they  have  been  appointed  to  that  duty  by  the  Reform 
Association.  There  are  several  instances  in  England  of 
canvassers  and  other  election  agents  being  appointed  by 
and  acting  for  similar  political  organizations,  for  whose 
acts  the  candidate  was  not  held  responsible,  unless  he 
made  them  his  agents  expressly  or  impliedly  ;  or  ratified 
and  adopted  their  acts.  But  at  the  same  time  we  note  the 
frequency  of  the  change  of  the  mere  delegate  to  the  active 
election  agent;  how  in  practice  the  one  follows  upon  the 
other.  It  requires,  I  apprehend,  less  positive  evidence  of 
appointment,  or  recognition  and  adoption  than  in  the  case 
of  one  not  a  delegate. 

The  case  of  East  Northumberland,  H.  E.  C.  387, 
appears  to  have  proceeded  upon  that  principle,  and  the 
language  of  Mr.  Justice  Lush  in  the  Harwich  Case,  3  O'M. 
&  H.  69,  proceeds  upon  the  idea  that  agency  may  be  in- 
ferred from  the  circumstances  connected  with  the  position 
of  the  parties,  and  their  acts  and  conduct.  A  number  of  the 
leadinor  residents  of  the  borouo-h  had  formed  themselves 
into  a  permanent  association,  selected  the  respondent  as 
their  candidate,  and  invited  him  to  become  their  represen- 
tative ;  and  after  the  respondent  had  commenced  his 
canvass,  they  continued  to  act  on  their  own  behalf,  as  they 
had  done  before,  and  assisted  the  respondent  in  his  candi- 
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dature  in  furtherance  of  the  interests  of  their  party.  It 
appeared  that  as  to  canvassing  the  borough  the  respondent 
had  from  the  outset  determined,  and  that  he  had  made  hm 
determination  known  to  the  association,  that  his  canvass  in 
the  borough  should  be  a  personal  one ;  and  that  this 
determination  was  carried  out.  Mr.  Justice  Lush  fastened 
upon  this  circumstance  as  rebutting  the  inference  that  he 
would  otherwise  have  drawn  from  the  other  circumstances 
of  the  case.  The  report  states  him  to  have  said  that  if  noth- 
ing more  had  appeared  than  the  facts  just  stated,  as  to  the 
respondent's  connection  with  the  association,  and  if  the 
respondent  had  not  determined  and  made  known  his 
determination  to  the  association  that  his  canvass  should  b& 
a  personal  one,  there  would  have  been  strong  prima  facie 
evidence  of  agency  on  the  part  of  the  whole  association  ; 
but  looking  at  the  whole  cir  cumstances  of  the  case,  he  held 
that  only  one  of  them,  a  solicitor  whom  he  had  directly 
appointed  as  his  election  agent,  was  in  a  proper  and  legal 
sense  his  agent. 

In  the  case  before  us  the  question  of  agency  does  not 
depend  upon  any  over  nice  distinctions.  It  is  clear  from 
the  cases,  and  it  is  common  sense,  that  no  formal  appoint- 
ment, or  any  particular  words  are  necessary  to  constitute 
agency.  The  language  of  many  learned  Judges  might  be 
quoted  to  this  effect.  In  the  Bungannon  Case,  3  O'M.  &  H. 
102,  Baron  Fitzgerald,  speaking  of  such  agency,  says  : 
"  Whether  it  has  any  distinct  reference  to  canvassing  or 
anything  of  that  kind,  appears  to  me  to  be  immaterial, 
but  in  some  sense  or  another,  he"  (the  alleged  agent)  "  must 
be  considered  as  entrusted  by  the  candidate  with  the  per- 
formance of  some  part  of  the  business  of  the  election  which 
properly  belongs  to  the  candidate  himself,  though  he  is 
nnable  to  perform  it  in  many  cases  without  somebody  to 
aid  him.  But  that  entrusting  may  be  made  out  not  merely 
by  an  express  appointment  to  the  performance  (-►f  some 
material  duty  in  reference  to  the  election,  but  may  b& 
made  out  by  implication.  The  circumstances  of  each  case 
may  differ,  but  that  implication  ordinarily  must  arise 
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from  the  knowledge  which  it  appears  that  the  candidate 
has  of  the  part  which  the  person  is  taking  in  the  election." 

Quotations  might  be  multiplied.  Without  multiplying 
them  unnecessarily  I  may  quote  the  language  of  Mr. 
Justice  Grove,  in  the  Wakefield  Case,  2  O.'M.  &  H.  100, 
evidently  pointed  at  the  contrivances  resorted  to  by 
candidates  in  order  to  have  the  advantage  of  the  assistance 
of  others  in  furthering  their  election  while  escaping 
responsibility  of  their  acts.  After  adverting  to  the  wider 
scope  given  to  the  term  agency  in  election  matters,  beyond 
that  given  to  it  in  ordinary  transactions,  the  learned  Judge 
says  at  p.  103  :  "  I  think  it  well  that  I  should  say  in  this 
respect  that  here  it  is  almost  impossible  for  any  Judge  to 
lay  down  such  exact  definitions  and  limits  as  shall  meet 
every  particular  case,,  and  it  is  extremely  important  that 
the  public  should  know  that,  because,  were  it  otherwise, 
were  I  for  instance  on  the  present  occasion,  to  pretend  to 
lay  down  an  exact  definition  of  what  constituted  agency 
at  an  election,  possibly  in  some  other  case  that  particular 
definition  might  be  evaded,  although  what  came  to  sub- 
stantially the  same  thing  might  have  taken  place. 
Happily  there  is  sufficient  elasticity  in  the  law  to  prevent 
that  being  the  case  ;  and  here  again  those  who  think  that 
they  can  evade  the  law  by  just  creeping  out  of  the 
words  which  learned  Judges  use,  or  even  which  tribunals 
use.  upon  a  matter  of  this  sort,  which  is  partly  law  and 
partly  fact,  will  generally  find  that  they  are  very  much 
mistaken.  It  is  therefore  well  that  it  should  be  under- 
stood that  it  rests  with  the  Judge,  not  misapplying  or 
straining  the  law,  but  applying  the  principles  of  the  law 
to  changed  states  of  facts,  to  form  his  opinion  as  to 
whether  there  has  or  has  not  been  what  constitutes  agency 
in  these  election  matters.  It  is  well  that  the  public  should 
know  that  they  cannot  evade  the  difficulty  by  merely 
getting,  as  they  suppose,  out  of  the  technical  meaning  of 
certain  words  and  phrases." 

The  plaintiff"'s  case  is,  that  at  the  convention  at  which 
the  respondent  w^as  nominated  he  constituted  the  delegates 
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by  whom  he  was  nominated  his  agents,  if  he  did  not  con- 
stitute all  present  bis  election  agents.  What  took  place  on 
that  occasion  was  shortly  this.  The  delegates  assembled 
in  convention  having  selected  the  respondent  as  the 
candidate  of  the  party,  he  was  sent  for  in  order  to  his 
formally  receiving  the  nomination  at  the  hands  of  the 
convention.  Upon  his  appearing  before  the  convention  he 
was  informed  by  the  chairman  of  his  nomination,  and  he 
accepted  it,  and,  as  Mr.  Cooper  says,  he  thanked  the  meet- 
ing for  giving  him  the  nomination.  Mr.  Cooper  is  asked  : 
"  Did  he  say  he  would  go  to  work  and  do  all  he  could  to 
secure  the  election,  and  ask  you  to  do  the  same"  in  sub- 
stance ?  His  answer  is,  "  I  cannot  say,  I  guess  he  used 
words  to  that  effect ;  it  w^ould  be  curious  if  he  did  not  do 
so."  It  appears  from  his  own  evidence  that  in  accepting 
the  nomination,  he  said  in  substance  that  he  could  not 
personally  canvass  the  whole  riding,  and  asked  those  whom 
he  addressed  to  work  for  him.  I  may  here  notice  the  fact 
that  he  did  personally  canvass  only  one  township,  leaving 
it  to  others  to  canvass  the  rest  of  the  riding.  At  the  elec- 
tion trial  a  number  of  questions  were  asked  of  him  in 
ordei'  to  get  from  him  whom  it  was  that  he  addressed 
when  asking  others  to  work  for  him.  His  answers  do  not 
read  as  if  given  in  a  direct,  straightforward  manner,  but  I 
gather  from  his  own  evidence  that  he  addressed  the  request 
to  the  delegates.  The  whole  number  of  persons  present  on 
the  occasion  he  estimated  at  two  or  three  hundred.  It 
was  put  to  him  "  these  two  or  three  hundred  were  not 
delegates,"  his  answer  is,  "  I  don't  suppose  they  were." 
It  is  then  put  to  him,  *•  the  delegates  were  separated  from 
the  others,"  his  answer  is,  I  would  naturally  suppose  so." 
Question,  "  And  that  was  the  habit."  Answer,  "  I  suppose 
so."  *  *  Question.  "  The  delegates  were  separf^  ted  from 
those  who  were  not  delegates  ?"  Answer.  "  That  is  always 
the  practice." 

There  is  more  evidence  substantially  to  the  sr.me  effect. 
It  amounts  to  this,  that  the  respondent  on  being  nomina- 
ted by  the  convention  of  delegates,  thanked  them  for  the 
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nomination,  and  added  something  more.  The  thanks 
were,  of  course,  for  the  nomination,  to  the  nominators;  to 
whom  was  the  something  more  addressed  ?  It  would 
naturally  be  addressed  to  the  same  body  of  men,  and  there 
is  nothing  to  shew  that  it  was  addressed  to  others. 

If  in  the  Harivich  Case,  3  O'M.  &  H.  69,  the  respondent 
in  accepting  the  nomination  had  addressed  those  who  nomi- 
nated him  in  similar  terms  to  those  used  by  the  respondent 
in  this  case,  it  is  certain  from  what  was  said  by  Mr.  Justice 
Lush,  that  he  would  have  held  the  relation  of  agency  estab- 
lished. In  that  case  the  respondent  stated  his  determina- 
tion to  make  a  personal  canvass,and  asked  no  one  to  work  for 
him.  In  this  case  the  respondent  vsaid  he  could  not  make  a 
personal  canvass,  giving  that  as  a  reason  for  asking  others  to 
work  for  him.  Those  whom  he  so  asked  [i.  e.,  the  delegates, 
as  I  read  the  evidence)  he  constituted  his  agents  for  the  elec- 
tion, within  the  meaning  of  the  cases  in  England  and  in 
this  country.  I  will  only  add  to  the  authorities  to  which 
I  have  already  referred,  what  was  said  by  Baron  Martin 
in  the  Norwich  Case,  1  O'M.  &  H.  at  p.  10:  ''Mr.  Justice 
Blackburn,  Mr.  Justice  Willes,  and  myself  unanimously 
came  to  the  conclusion  that  any  person  authorized  to  can- 
vass was  an  agent,  and  it  does  not  signify  whether  he  has 
been  forbidden  to  bribe  or  not." 

The  next  question  is,  was  Harber  a  delegate  to  this 
convention  ?  He  was  present  as  a  delegate  at  the  conven- 
tion at  which  the  respondent  was  nominated,  and  present 
when  the  nomination  was  made,  when  it  was  tendered  to 
the  respondent  and  accepted  by  him.  He  was,  therefore, 
one  of  those  to  whom  the  respondent  addressed  his  thanks, 
and  his  request  that  those  whom  he  addressed  would  work 
for  him.  I  do  not  think  it  is  for  us  to  inquire  whether 
he  was  duly  elected.  He  says  in  his  evidence  that  he  was 
elected.  His  election  does  not  appear  to  have  been  questioned 
at  the  time,  he  was  recognized  as  a  deleg^ate  and  acted  as 
such  in  the  convention.  He  was  a  delegate  de  facto,  and 
that  is  sufficient  for  the  purpose  in  question. 
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I  think  it  would  be  running  counter  to  the  English 
decisions,  as  well  as  to  those  of  Ontario,  and  to  the 
spirit  of  the  election  law  here  as  well  as  there,  not  to  hold 
Harber  an  agent  of  the  respondent. 

Apart  then  from  section  159,  the  acts  of  Harber  in  sell- 
ing liquor  in  his  tavern  during  election  hours,  and  in  giving 
liquor  to  Laurence  Kenny,  also  during  election  hours,  were 
corrupt  practices,  sufficient  to  avoid  the  election. 

The  evil  to  be  remedied  by  section  159 — taking  the 
avoidance  of  an  election,  and  the  cost  and  turmoil  of  a  new 
election  upon  trifling  grounds  to  be  an  evil,  was  what 
occurred  perhaps  not  unfrequently ;  that  for  some  single 
unimportant  act  by  an  agent,  done  perhaps  in  ignorance 
of  the  law,  the  election  was  necessarily  avoided.  The 
Judges  trying  the  election  petition  might  feel  convinced 
that  the  act  had  no  effect  whatever  upon  the  result  of  the 
election  and  yet  have  no  alternative,  and  be  obliged  to  set 
it  aside.  This  provision  of  the  Act  enables  the  Judges  in 
such  a  case  to  say,  "  This  act  of  the  respondent's  agent  was 
committed  without  the  knowledge  or  consent  of  the  respon- 
dent himself ;  and  though  in  strictness  a  corrupt  practice 
as  defined  by  the  Election  Act,  it  was  of  so  trifling  a 
nature,  and  in  its  extent  also  so  trifling,  that  the  result  of 
the  election  cannot  in  reason  be  supposed  to  have  been 
affected  by  it.  It  will  be  unreasonable  therefore  to  set 
the  election  aside  and  put  the  candidates  and  the  constitu- 
ency to  the  expense  and  trouble  of  a  new  election,  which 
in  our  judgment  is  unnecessary  and  useless,  and  therefore 
we  do  not  avoid  the  election."  In  what  I  have  said  I  have 
paraphrased  the  section. 

Probably  all  the  election  Judges  have  had  before  them 
cases,  before  this  clause  was  embodied  into  the  election 
law,  in  which  they  would  have  been  glad  to  have  been 
able  to  deal  with  them  as  this  section  of  the  Act  enables 
Judges  to  deal  with  them.  But  at  the  same  time  one  can- 
not but  feel  that  the  power  given  should  be  exercised  very 
cautiously.  This  should  be  the  case  with  the  Judges  of 
first  instance  ;  and  a  fortiori  with  the  Judges  of  this 
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Oourt,  where  the  rota  Judges  have  deemed  the  case  to  be 
not  proper  for  the  application  of  the  power  given  by  this 
section  of  the  Act.  We,  in  this  Court,  hearing  the  case 
upon  appeal,  cannot  be  such  good  judges  of  the  extent  to 
which  the  result  of  the  election  may  have  been  affected  by 
the  "  corrupt  practice  "  in  question,  especially  when  we 
take  into  account  that  what  is  to  be  looked  at  is,  not  only 
the  effect  upon  the  election  of  a  certain  act  or  acts,  but  the 
effect  of  these  acts,  "either  alone  or  in  connection  with 
other  illegal  practices  at  the  election."  The  whole  course 
of  the  election,  acts  illegal,  but  not  "  corrupt  practices," 
within  the  meaning  of  the  Act,  the  weight  to  be  given  to 
the  evidence  of  witnesses,  and  to  circumstances,  and  their 
probable  or  even  possible  bearing  upon  the  results  of  all 
these  things  the  Judges  before  whom  all  these  things 
passed,  or  were  disclosed  in  evidence,  are  better  Judges 
than  we  can  be.  The  majority  of  the  respondent,  thirty- 
five,  in  a  constituency  in  which  between  three  and  four 
thousand  voted,  was  an  element  of  consideration  for  the 
rota  Judges.  Where  the  majority  is  an  overwhelming  one 
it  is,  of  course  less  likely  that  the  result  would  be  affected 
b}^  an  act  or  acts  trifling  in  their  nature  or  extent. 

My  brother  Patterson,  by  whom  the  judgment  of  the  rota 
Judges  was  delivered,  gives  their  reasons  for  holding  the 
case  not  within  the  159th  section,  and  in  the  soundness  of 
those  reasons  I  concur ;  but  were  I  less  impressed  with 
those  reasons  than  I  am  I  should  not  dissent  from  the 
conclusion  at  which  the  rota  Judges  have  arrived,  unless 
in  my  judgment  they  were  clearly  wrong.  They  put  it 
thus,  that  it  may  be  impossible  to  say  that  the  acts  in 
question  affected  the  result,  but  they  add,  and  I  agree  with 
them,  "  that  is  not  the  form  of  the  question.  We  have  to 
say  tliat  the  result  cannot  have  been  affected,  or  cannot  be 
reasonably  supposed  to  have  been  affected  by  them — we 
are  unable  to  say  this."  There  is  nothing  before  us  that 
enables  us  to  say  that  in  this  they  have  come  to  a  wrong 
conclusion. 
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It  is  not  really  necessar}^  to  say  anything  about  the 
character  of  Harber's  act  in  giving  of  whiskey  to  Lawrence 
Kenny,  but,  what  appears  in  evidence  in  relation  to  it 
ttnds  to  shew  the  propriety  of  the  refusal  of  the  i^ota 
Judges  to  bring  the  case  within  section  159.  It  was  not 
an  act  of  innocent  hospitality  but,  as  I  think  the  evidence 
shews,  an  act  in  aid  of  a  scheme  by  a  supporter  of  the 
respondent  to  enveigie  Kenny  into  Harber's  tavern,  and 
transfer  him  from  the  possession,  so  to  call  it,  of  a  sup- 
porter of  Mr.  Moberly,  in  whose  vehicle  he  was  sitting  for 
the  purpose  of  being  conveyed  to  the  polls,  to  the  position 
of  a  supporter  of  the  respondent  in  whose  vehicle  he  was 
conveyed  to  the  poll.  It  is  difficult,  in  view  of  this  cir- 
cumvStance,  to  say  that  the  selling-  of  liquor  by  Harber  in 
his  tavern  during  prohibited  hours  was  an  act  of  a  trilling 
nature,  or  that  it  w^as  of  such  trifling  extent  that  the  result 
cannot  be  supposed  to  have  been  aflccted  by  it.  I  say 
during  prohibited  hours  because  his  tavern  was  during 
those  hours  open  for  the  sale  of  liquor,  and  he  did 
take  in  on  that  da}'^  as  much  (to  take  his  own  estimate), 
as  SlO,  but  it  was  an  illegal  act  throughout  the  day,  and 
therefore  proper  to  be  taken  into  account  in  saying 
whether  the  case  should  be  brought  within  the  section. 
x\nd  we  see  from  the  part  that  Harber  took  in  the 
Lawrence  Kenny  matter,  that  he  was  a  man  not  unlikely 
to  improve  the  opportunities  which  his  open  house  and 
selling  of  liquor  would  afford  him  in  influencing  the  votes 
of  those  brought  by^his  illegal  act  within  the  sphere  of 
his  influence.  I  do  not  see  that  the  Judges  could  properly 
shut  their  eyes  to^that  fact  with  whatever  purpose  the 
evidence  was  given. 

Upon  the  whole  my  opinion  is  that  the  appeal  should 
be  dismissed. 

BcTRTON,  J.  A. — I  do  not  consider  it  necessary  to  offer 
any  opinion  upon  the  question  of  whether  the  facts  and 
circumstances  relied  on  in  this  case  are  or  are  not  sufficient 
to  establish  agency,  nor  upon  the  other  points  referred  to 
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on  the  argument,  because  I  have  come  to  a  very  clear  con- 
clusion, that  even  if  agenc}^  were  established,  the  wrong- 
doer did  not  stand  in  the  relation  of  agent  in  respect  of 
the  matter  complained  of. 

I  shall  not  attempt  any  exact  definition  of  what  consti- 
tutes agency  in  election  matters.  Judges  have  over  and 
over  again  declared  that  it  is  impossible  to  lay  down  such 
exact  definitions  and  limits  as  shall  meet  every  particular 
case.  A  much  wider  scope  has  been  necessarily  given  to 
the  term  in  election  matters  than  in  ordinary  transactions,, 
and  it  may  be  laid  down  generally,  that  a  candidate  is 
responsible  for  the  misdeeds  of  those  who  are  employed  by 
him,  or  who  to  his  knowledge,  for  the  purpose  of  promoting 
his  election,  canvass  or  do  such  other  acts  as  may  tend  to 
promote  his  election,  but  then  they  must,  I  apprehend,  be 
misdeeds  of  these  persons  while  acting  within  the  scope  of 
their  duty  and  only  while  so  acting. 

Being  an  agent  to  canvass  for  and  to  promote  generally 
the  election  of  the  candidate,  the  latter  is  undoubtedly 
responsible  for  bribery  and  other  corrupt  acts  done  with 
the  view  to  accomplish  that  end,  and  I  apprehend  that  the 
furnishing  entertainment  to  a  meeting  of  electors  assem- 
bled for  the  purpose  of  promoting  the  election,  which, 
though  frequently  an  innocent  act  in  itself,  was  for 
reasons  of  policy  made  at  first  an  illegal  act,  and  has  now 
been  declared  to  be  a  corrupt  practice,  might,  if  done  by 
an  agent,  well  be  deemed  to  be  a  matter  which  would  affect 
the  candidate  as  well  as  himself,  being  an  act  to  further 
the  object  for  which  he  was  appointed. 

The  question  is  thus  dealt  with  by  Mr.  Justice  Lush,  in 
the  Harwich  Ga^e,  44  L.  T.  N.  S.  at  p.  189,  2  O'M.  &  H. 
69  :  "  As  I  observed  a  day  or  two  ago  the  relation  between 
a  candidate  and  a  person  whom  he  constitutes  his  agent, 
is  much  more  intimate  than  that  which  subsists  between 
an  ordinary  pi  incipal  and  agent.  The  closest  analogy  is, 
that  of  a  sheriff"  and  his  under- sherift  and  bailiffs.  For 
as  regards  the  seat,  the  candidate  is  responsible  for  all  the 
misdeeds  of  his  agent  committed  within  the  scope  of  his 
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authority,  although  they  were  done  against  his  express 
directions,  and  even  in  wilful  defiance  of  them.  *  * 
The  difficulty  always  is,  when  there  is  no  express  appoint- 
ment to  determine  whether  the  wrong-doer  did  or  did  not 
stand  in  the  relation  of  agent  to  the  candidate  in  respect 
of  the  particular  matter  of  complaint.  *  *  The  next 
question  is,  if  agent,  what  is  he  agent  for,  what  is  he 
appointed  to  do,  or  what  does  he  profess  to  do  ?  If  a 
person  were  appointed  or  accepted  as  agent  for  canvass- 
ing generally,  and  he  were  to  bribe  or  treat  any  voter, 
the  candidate  would  lose  his  seat.  But  if  he  was  employed 
or  accepted  to  canvass  a  particular  class — as  if  a  master 
were  asked  to  canvass  his  workmen,  and  he  went  out  of 
his  way  and  bribed  a  person  who  was  not  his  workman 
the  candidate  would  not  be  responsible,  because  this  was 
not  within  the  scope  of  his  authority." 

In  the  one  case  the  agent  would  be  acting  within  the 
scope  of  his  authority,  though  in  abuse  of  it ;  in  the  other 
he  would  be  acting  beyond  his  authority,  and  would  be  no 
more  to  the  candidate  than  a  stranger. 

Again,  in  the  Westbury  Case,  3  O'M.  &  H.  78,  the  same 
learned  Judge  dealt  again  with  the  question  of  agency. 

It  was  proved  there  that  there  was  in  the  borough  an 
association  attached  to  the  Conservative  cause  who  volun- 
tarily assembled  together  to  promote  their  own  political 
views.  The}^  sent  a  requisition  to  the  candidate  asking 
him  to  become  their  representative,  whereupon  he  attended 
some  of  their  meetings  in  order  to  expound  his  political 
views. 

They  did  not  become  his  committee,  and  as  a  matter  of 
fact  he  had  no  committee.  An  endeavour  was  made  to 
render  him  responsible  for  acts  of  bribery  of  some  of  the 
members  of  this  association  inasmuch  as  it  was  contended, 
he  had  made  them  agents  by  recognition  and  acceptance  of 
their  services.  The  learned  Judge  held  the  candidate  not 
responsible,  repeating  what  he  had  said  in  the  Bartvich 
Case,  supra,  and  concluded  at  p.  80,  of  course  it  follows 
that  if  a  person  whom  the  candidate  had  not  authorized  to 
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canvass  at  all  or  to  take  such  part  in  the  management  of 
an  election  as  included  canvassing,  whatever  else  he  was 
employed  to  do,  were  to  take  upon  himself  to  bribe  a  voter, 
the  candidate  would  not  be  responsible  for  that  wrongful 
act.  No  candidate  could  ever  make  sure  of  a  seat  if  he 
were  made  responsible  for  the  acts  of  unauthorized  per- 
sons." 

A  text  writer  on  the  subject  of  election  petitions,  (Cun- 
ningham's Law  of  Elections,  2nd  ed.  p.  219)  thus  refers  to 
the  Tamworth  Case,  1  O'M.  &  H.  75,  where  it  was  laid  down 
that  a  person  who  employs  private  police  for  the  purpose 
of  the  election,  would  be  answerable  for  their  acts  as  his 
servants  :  "  Probably  the  meaning  of  the  decision  in  the 
Tamivorth  Case  is,  that  the  candidate  would  be  liable  for 
any  illegal  acts  done  by  private  police,  while  acting  as 
such,  according  to  the  line  of  duty  marked  out  for  them  ; 
and  doubtless,  if  while  or  in  the  course  of  discharging 
such  duties,  an  act  of  intimidation  were  committed,  the 
candidate  would  probably  be  responsible  for  it  just  as 
much  as  if  it  were  done  hy  an  agent.  As,  however,  an 
act  of  bribery  or  corrupt  treating  could  scarcely  be  brought 
within  the  scope  of  such  a  person's  duties,  as  an  act  of 
intimidation  might  easily  be,  he  would  not  render  the 
candidate  liable  for  it  as  his  agent." 

I  refer  to  these  cases  as  shewing  that  although  the  can- 
didate cannot  relieve  himself  from  responsibility  so  far  as 
the  seat  is  concerned  for  the  acts  of  his  agent,  though  done 
without  his  consent  or  even  contrary  to  his  express  instruc- 
tions, still  it  is  only  for  those  acts  of  the  agent  which  are 
done  by  him  whilst  acting  or  professing  to  act  within  the 
scope  of  his  duties  that  the  candidate  is  responsible. 

Mr.  Justice  Lush,  in  the  judgment  I  have  above  quoted, 
44  L.T.N.S.  at  p.  189,  says:  "That  the  closest  analogy  is 
that  of  the  liability  of  a  sheriff  for  the  acts  of  his  bailiffs, 
his  liability  extends  to  all  acts,  however  wrongful,  and 
although  against  the  sheriff's  express  instructions,  but  with 
this  limitation  however  that  they  must  be  done  under 
-color  of  the  writ." 
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As  it  is  put  in  one  of  the  cases,  if  a  bailiff  having  a  writ 
for  the  arrest  of  one  person,  were  to  arrest  four,  the  sheriff 
would  not  be  liable,  although  he  would  clearly  be  liable  if 
the  bailiff  having  an  execution  against  A.  were  to  seize  the 
goods  of  B.  ;  but  where  the  bailiff"  having  made  a  seizure  of 
a  defendant's  goods  beyond  the  value  of  the  sum  endorsed 
on  the  writ,  proceeded  w^ith  the  privity  of  the  plaintiff"  to 
sell  the  whole,  the  sheriff"  was  held  not  liable  for  the  goods 
sold  after  sufficient  had  been  made  to  satisfy  the  execution. 

In  the  Kiyig's  Lynn  Case,  1  O'M.  &  H.  207,  it  was 
attempted  to  make  the  candidate  responsible  for  state- 
ments made  by  his  agent,  but  Baron  Martin,  in  delivering 
judgment  used  this  language:  "The  act  of  an  agent  is 
evidence  against  a  respondent,  but  speaking  generally,  it  is 
confined  to  that,  though  it  is  possible  that  he  may  be  such 
an  agent  as  to  make  his  statements  evidence  also.  But 
clearlj^  you  cannot  make  use  of  a  statement  made  by  an 
agent,  upon  a  matter  with  which  the  agency  is  not  con- 
nected, which  is  really  nothing  more  than  hearsay." 

So  in  the  Salford  Case,  1  O'M.  &  H.  132,  a  sum  of  money 
paid  after  the  termination  of  the  election  by  a  person 
who  had  been  agent  for  the  candidate,  to  a  voter  on  account 
of  his  having  voted,  though  a  corrupt  practice  on  the  part 
of  the  agent,  if  done  without  the  privity  of  the  candidate, 
was  held  not  to  affect  him. 

It  appears  to  me  to  be  contrary  to  all  principle  to  hold 
any  person  affected  by  the  act  of  an  agent,  unless  it  is 
shewn  that  the  act  was  done  in  the  course  of  the  employ- 
ment, and  within  the  scope  of  the  authority,  although  it 
may  be  in  abuse  of  it. 

We  can  derive  but  little  assistance  from  the  decisions 
under  the  English  Acts,  because  there  the  corrupt  acts  for 
the  doing  of  which  by  the  agent  the  ])rincipal  has  been 
held  responsible,  are  all  necessarily  connected  with  the 
work  of  canvassing,  and  conducting  the  election  or  other- 
wise aiding  the  candidate  in  the  promotion  of  his  election  ; 
he  therefore  is  acting  within  the  scope  of  the  authority 
given  to  him,  in  a  sense  he  is  professing  to  act  as  agent, 
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though  in  so  acting  he  does  something  which  is  in  excess 
of  that  authority,  but  is  done  to  further  the  object  for 
which  he  was  appointed. 

The  difficulty  in  construing  our  statute  arises  from  the 
fact  that  certain  acts  which  were  prohibited,  and  made 
illoo-al,  because  it  was  assumed  that  they  might  have  a 
tendency  to  disturb  the  peace,  have  been  made  corrupt 
practices,  instead  of  having  the  same  penal  consequences 
attached  to  them  as  attach  to  corrupt  practices,  which 
probably  would  have  been  a  more  reasonable  way  of  deal- 
ing with  them,  if  it  was  thought  desirable  to  impose 
additional  penalties  for  the  more  rigid  enforcement  of  these 
provisions. 

The  question  in  this  case  arises  under  R.  S.  O.  ch.  10,  sec. 
157,  which  was,  as  I  have  said,  passed  originally  with  the 
design  of  preserving  peace  and  order  on  polling  day,  and 
with  this  object  the  tavern-keeper  who  kept  his  hotel 
open,  and  sold  or  gave  spirituous  liquors  to  any  one  on 
that  day,  was  subjected  to  certain  penalties. 

The  Act  36  Vict.  ch.  2  (0.),  provided  irder  alia  that  any 
violation  of  this  section  during  the  hours  appointed  for 
polling  should  be  included  in  the  words  '*  corrupt  practices.' ' 

As  pointed  out  in  the  Lincoln  Case,  H.  E.  C«  391, 
the  amending  law"(39  Vic.  ch.  10)  effected  no  very  material 
change,  the  leading  idea  being  that  liquor  kept  for  sale  at 
hotels,  taverns,  shops  or  other  places  where  liquor  is  usually 
sold,  shall  not  be  dispensed  on  polling  day,  either  by 
selling  or  under  the  pretence  of  giving,  but  that  the 
offender,  the  person  to  violate  it  was  the  tavern-keeper, 
or  the  person  for  the  time  being  acting  in  that  capacity. 

The  person  who  can  be  proceeded  against  for  a  violation 
of  this  section  is  still  as  under  the  former  law,  the  tavern- 
keeper  or  his  locum  tenens,  and  he  is  so  liable  though  the 
person  to  whom  liquor  is  sold  or  given  is  not  a  voter  or  in 
any  way  connected  with  the  election. 

Of  course  if  it  had  been  shewn  that  liquor  had 
been  sold,  or  given  by  the  tavern-keeper,  he  being  an 
^gent,  to  any  voter  on  account  of   such  voter  being 
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about  to  vote,  or  having  voted,  that  would  be  a  cor- 
rupt practice  involving  the  candidate  as  w^ell  as  the 
tavern-keeper,  as  it  would  be  an  act  presumably  done  in 
the  exercise  of  the  authority  given  to  him,  but  that  is  not 
the  case  here  made.  We  must  assume  in  a  case  of  this 
kind  that  the  evidence  given  is  all  that  could  be  given  of 
the  transaction,  and  that  being  so  we  are  called  upon  to 
say  whether  a  simple  violation  of  the  157th  section  by  the 
tavern-keeper  by  selling  or  giving  spirituous  liquor  within 
polling  hours,  which  is  a  corrupt  act  on  the  part  of  the 
tavern-keeper  involves  the  candidate,  because  the  tavern- 
keeper  is  his  agent  generally  for  canvassing  and  assisting 
him  in  the  election. 

The  learned  J udges  at  the  trial  held  that  the  question 
was  really  concluded  by  the  statute,  which  by  declaring 
such  selling  to  be  a  corrupt  practice,  declared  in  effect 
that  it  was  done  in  reference  to  the  election,  and  was 
therefore  within  the  scope  of  the  agency. 

Whilst  concurring  in  the  opinion  of  those  learned 
Judges  as  to  the  effect  of  the  statute  in  making  this  a 
corrupt  practice,  though  done  without  any  corrupt  intent, 
I  submit  with  great  deference  that  a  question  of  fact  still 
remains  for  consideration — viz.,  whether  in  doing  the  act 
he  did  so  as  agent. 

I  have  already  pointed  out  a  number  of  instances  in 
which  the  particular  act  complained  of,  would  affect  the 
agent  only  and  not  the  candidate,  as  where  there  is  a  limi- 
tation on  the  agency  ;  but  we  can  imagine  a  case  in  which 
the  agent  being  a  tavern-keeper,  has  in  good  faith  scrupu- 
lously avoided  any  act  by  which  his  principal  could  be 
affected  or  the  election  avoided,  but  has  nevertheless 
determined  to  run  the  risk  personally  of  keeping  his  house 
open  on  polling  day  for  his  own  profit,  or  of  doing  so  as  is 
alleged  in  the  present  case,  purely  for  his  own  purposes, 
and  under  a  bona  fide  belief  that  he  did  not  come  within 
the  prohibition ;  if  these  facts  are  clearly  established 
to  the  satisfaction  of  this  Court, — he  is  unquestionably 
guilty  of  a  corrupt  practice  within  the  meaning  of  the 


WEST  SIMCOE. 


173 


statute  and  liable  to  the  penalty.  As  in  Shylock's  case  : 
"  The  law  hath  given  it  and  the  Court  awards  it but  is 
there  any  reason  why  we  should  do  violence  to  a  well 
established  principle,  and  hold  a  person  liable  for  the  act 
of  a  third  party  done  without  his  authority,  and  whilst 
not  pursuing  or  engaged  in  his  principal's  employment, 
unless  compelled  to  do  so  by  the  words  of  the  Acts  of 
Parliament. 

I  see  nothing  in  the  Acts  to  force  us  to  such  a  conclusion, 
and  I  am  most  unwilling  to  add  this  additional  responsibility 
to  that  already  imposed  upon  a  candidate  for  the  acts  of 
his  agent,  which  must  operate  frequently  with  great  hard- 
ship upon  the  persons  thus  situated.  I  quite  agree  that 
he  cannot  guard  himself  against  the  consequences  of  the 
acts  of  agents,  if  once  they  are  proved  to  be  agents,  by 
swearing,  even  though  he  may  convince  the  Court  that  he 
is  swearing  truly  that  he  never  intended  that  anything 
illegal  should  be  done.  The  question  is,  what  authority 
did  he  give,  and  did  the  acts  of  the  person  so  authorized, 
legal  or  illegal,  naturally  follow  the  authority  which  was 
given:  The  Sligo  Case,  1  O'M.  &Lli.  SOO.  If  they  did  he  must 
suffer,  but  if  the  act  was  entirely  outside  of  and  uncon- 
nected with  the  agency,  I  fail  to  see  the  justice  or  policy 
of  throwing  the  additional  burden  upon  people  who 
are  fairly  conducting  their  canvass  and  exposing  the  con- 
stituency to  the  turmoil  and  trouble  of  a  fresh  election. 

In  the  several  cases  to  which  I  have  referred,  and  in 
the  English  cases  the  candidate  has  been  made  responsible 
because  in  carrying  out  the  authorized  acts  he  had  com- 
mitted the  wrongful  act. 

I  do  not  for  a  moment  question  that  if  this  man  had 
given  liquor  to  a  voter  to  induce  him  to  vote  that  the  can- 
didate would  suffer,  because  the  act,  though  illegal,  would 
be  done  in  cairying  out  the  object  for  which  he  was 
appointed  agent.  Kenny's  case  may  or  may  not  have  been 
of  that  character,  but  it  was  not  included  in  the  particulars, 
and  was  not  investigated,  but  where  as  here  nothing  more 
is  shown  in  reference  to  the  transaction  than  that  the  hotel 
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keeper  opened  his  hotel  and  disposed  of  spirituous  liquors 
in  the  usual  course  of  business,  how  can  it  be  inferred  that 
he  did  so  otherwise  than  for  his  own  profit  ?  No  amount  of 
evidence,  said  the  late  Mr.  Justice  Willes,  ought  to 
induce  a  judicial  tribunal  to  act  upon  mere  suspicion,  or 
to  imaofine  the  existence  of  evidence  which  miorht  have 
been  given  by  the  petitioner,  but  which  he  has  not  thought 
it  his  interest  actually  to  bring  forward,  and  to  act  upon 
that  and  not  upon  the  evidence  which  actually  has  been 
brought  forward.  Here  the  only  evidence  is  that  this 
man  did  it  for  his  own  purpose  under  a  mistaken  idea  that 
he  had  a  right  to  do  so,  and  there  is  nothing  whatever  to 
show  that  this  was  done  in  connection  with  his  character 
of  agent.  Although  the  responsibility  of  a  principal  for 
his  agent's  acts  under  the  election  laws  is  of  necessity  far 
wider  than  in  ordinary  cases,  it  is  necessary  even  in  these 
cases  in  some  way  to  shew  that  the  act  was  done  in  pur- 
suance, though  in  excess  of  the  actual  authority ;  there  is 
no  difficulty  in  shewing  this  in  cases  of  bribery  and 
offences  of  a  similar  character ;  but  it  is  not  because  in 
other  cases  it  may  be  attended  with  more  difficulty  that 
it  is  to  be  assumed  without  evidence. 

It  is  fair,  I  think,  in  considering  a  question  under  this 
section  to  look  at  the  history  of  the  legislation,  and  we 
then  see  that  it  was  originally  passed  altogether  with  a 
different  object  than  that  which  relates  to  corrupt  prac- 
tices aiming  at  the  suppression  of  bribeiy,  corrupt  treating, 
and  similar  offences. 

In  the  present  case  there  is  nothing  to  shew  that  the 
act  was  done  otherwise  than  for  the  private  gain  of 
the  tavern-keeper,  solely  on  his  own  account,  and  without 
reference  in  any  way  to  his  position  as  agent.  To  hold  the 
candidate  liable  for  such  an  act  would  be,  in  my  opinion, 
opposed  both  to  principle  and  authority  and  would  extend 
the  responsibility  of  a  candidate  for  the  acts  of  persons 
acting  as  his  agents  far  beyond  what  was  ever  intended, 
would  be  making  him  liable  in  fact  for  acts  which  had  no 
connection  with  the  agency,  a  conclusion  I  venture  to 
think,  unsound  in  law. 
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I  am  very  clearly  of  opinion  that  he  cannot  be  affected 
by  such  an  act,  although  it  was  on  the  part  of  the  tavern- 
keeper  himself  a  corrupt  practice,  and  I  regret  that  the 
other  members  of  the  Court  feel  themselves  unable  to 
come  to  the  same  conclusion,  for  the  avoidance  of  an 
election  on  such  grounds  shocks  one's  sense  of  justice  and 
must  have  a  tendency  to  weaken,  rather  than  strengthen, 
the  public  confidence  in  the  generally  very  wholesome 
laws  which  have  been  passed  for  attaining  purity  in 
elections. 

I  think  that  on  these  grounds  the  appeal  should  be 
allowed,  and  the  judgment  reversed  with  costs. 

In  this  view  of  the  case,  I  have  not  thought  it  necessary 
to  enter  into  any  analysis  of  the  evidence  as  to  agency, 
but  I  desire  to  express  my  dissent  from  the  view  that  the 
words  said  to  have  been  addressed  to  the  delegates  at  the 
meeting  at  which  the  candidate  was  nominated,  viz. :  "that 
he  should  have  to  rely  on  his  friends,"  constituted  either 
the  delegates  assembled  or  his  supporters  generally  his 
agents  daring  the  contest,  although  I  am  clear  that  if  they 
could  be  interpreted  as  granting  any  authority  it  could 
not  be  limited  to  the  persons  there  assembled,  but  w^ould 
equally  extend  to  all  parties  supporting  him  during  the 
contest,  and  thus  stated  it  seems  to  involve  a  reductio  ad 
absurdum.  He  certainly  never  could  have  intended,  and 
the  persons  who  read  or  heard  his  words  could  not  have 
supposed  that  he  intended,  to  confer  any  authority  on 
them  to  act  as  agents. 

As  I  understand  the  evidence,  the  deleo^ates  were 
selected  for  the  purpose  of  uniting  upon  a  candidate  who 
would  be  generally  acceptable  to  the  party  whose  political 
views  he  was  supposed  to  represent — the  selection  once 
made  and  accepted,  their  duties  and  powers  were  at  an 
end,  and  I  am  unable,  I  confess,  to  see  the  distinction 
between  such  a  case,  and  one  in  which  a  person  unsolicited 
issues  an  address  to  the  electors  announcinof  his  inten 
tion  to  offer  himself  as  a  candidate  for  their  suffrao-es,  and 
intimating  that  it  is  impossible  for  him  to  make  a  personal 
23 — VOL.  I.  E.c. 
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canvass,  but  that  he  would  have  to  rely  on  the  votes  and 
influence  u£  his  supporters  for  election.  Can  it  be  sup- 
posed that  in  making  an  appeal  in  such  a  form  the  candi- 
date intended  that  every  Tom,  Dick,  or  Harry,  in  the  con- 
stituency who  should  assist  in  the  election  would  become 
his  agent. 

The  liabib'ty  of  the  candidate  for  the  acts  of  political 
associations  is  a  different  matter,  and  cannot  be  better 
expressed  than  it  was  by  Mr.  Justice  Lopes,  in  the  Bewd- 
ley  Case,  3  O'M.  &  H.,  at  p.  146 :  "  There  may  be " 
he  says,  "doubtless  in  a  borough  a  political  association 
existing  for  the  purpose  of  a  political  party,  advocating 
the   cause   of  a  particular  candidate,  and  largely  con- 
tributing to  his  success,  yet  in  no  privity  with  the  can- 
didate or  his  agents,  an  independent  agency  and  acting 
in  its  own  behalf.     To  say  that  the  candidate  should 
be    responsible  for   the   corrupt  acts   of  any  member 
of  that  association,   however   active,   would   be  unjust 
against  common  sense  and  opposed  to  law.    There  may,  on 
the  other  hand,  be  an  association  in  a  borough  advo- 
cating the  views  of  the  candidate,  of  which  that  candidate 
is  not  a  member,  to  the  funds  of  which  he  does  not  subscribe, 
and  with  which  he  personally  is  not  ostensibly  connected, 
but  at  the  same  time  in  intimate  relationship  with  his 
agents,  utilised  by  them  for  the  purpose  of  carrying  out  his 
election,  interchanging  communication  and  information 
with  his  agents  respecting  the  canvassing  of  voters  and 
the  conduct  of  the  election,  and  largely  contributing  to 
the  result.    To  say  that  the  candidate  is  not  responsible 
for  any  corrupt  acts  done  by  an  active  member  of  such 
an  association,  would  be  repealing  the  Corrupt  Practices 
Act  and  sanctioning  a  most  efiective  system  of  corruption." 
To  every  word  of  that  judgment  I  subscribe,  but  it  serves 
to  make  the  distinction  very  clear  between  authorized 
and  unauthorized  acts,  and  to  show  that  the  mere  knowl- 
edge that  such  an  association  was  acting  in  his  interest, 
would  not  in  itself  be  such  a  recognition  as  to  make  the 
candidate  responsible.    To  hold  a  candidate  not  liable  in 
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the  case  first  suggested,  but  to  be  responsible  for  the  acts 
of  a  supporter  because  in  thanking  the  delegates  for  their 
selection,  he  intimated  at  the  same  time  that  he  would 
have  to  rely  upon  the  exertions  of  his  friends,  would  not 
be  very  consistent.  The  remarks  could  not  in  reason  be 
held  to  be  confined  to  the  delegates  or  the  persons  there 
assembled,  forming  numerically  a  very  small  proportion  of 
the  constituency,  and  could  confer  no  authority  upon 
them  that  was  not  intended  to  be  conferred  upon  all  his 
supporters  and  friends. 

To  carry  the  law  of  agency  in  election  cases  to  such  a 
length  as  this  would  be  sufiicient  to  deter  any  gentleman 
of  moderate  means  from  embarking  in  a  contest  which 
might  involve  him  in  a  pecuniary  loss  which  he  might  be 
unable  to  aff'ord,  and  would  practically  limit  the  selection 
of  candidates  to  millionaires  and  paupers.  I  think  far 
too  wide  a  meaning  has  been  attributed  to  the  words  of 
the  candidate  uttered  on  such  an  occasion,  and  that  applying 
to  them  our  own  experience  and  common  sense  and  our 
observation  of  what  goes  on  around  us  on  occasions  such 
as  that  referred  to,  we  ought  to  hold  that  the  candidate 
merely  intended  to  express  the  wish  that  his  friends 
should  give  him  an  earnest  hearty  support  in  the  contest 
upon  which  they  were  embarking. 

OsLER,  J.A. — On  the  questions  of  Harber's  agency,  and 
of  the  application  of  section  159,  I  do  not  think  it  neces- 
sary^ to  add  anything.  I  entirely  concur  in  the  view  which 
the  learned  Chief  Justice  has  taken  of  the  result  of  the 
evidence,  and  of  the  application  of  that  section. 

The  only  other  question  is,  whether,  in  the  circumstances, 
the  respondent  is  liable  to  be  unseated  for  the  corrupt 
practice  committed  by  Harber.  I  was  at  first  inclined  to 
doubt  it,  but  upon  further  consideration  have  arrived  at  a 
firm  opinion  that  he  is  liable,  and  for  the  following  reasons  : 

By  the  34  Vic.  ch.  3,  (O.)  sec.  3,  "  corrupt  practices,"  and 
"  corrupt  practice,"  were  declared  to  mean  not  only  bribery 
and  undue  influence,  but  also  certain  illegal  and  prohibited 
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^tcts,  with  this  saving,  that  the  latter  as  well  as  the  former 
must,  by  the  terms  of  the  statute,  have  had  reference  to 
the  election. 

Accordingly,  in  the  Brockville  Case,  (1871)  -H.  E.  C, 
139,  it  was  held  that  the  sale  of  liquor  by  a  saloon-keeper 
during  polling  hours  on  the  polling  day,  prohibited 
by  section  66  of  the  Act  of  1868,  32  Vic.  ch.  21  (0.) 
was  not  a  corrupt  practice,  unless  it  was  shewn 
to  have  been  done  to  influence  or  to  affect  the  election,  or 
in  some  way  to  have  been  done  in  connection  with  it.  The 
question  there  on  the  scrutiny  was,  whether  the  voter,  a 
saloon-keeper,  had  committed  a  corrupt  practice  so  as  to 
avoid  his  vote  under  sec.  47  of  the  Controverted  Elections 
Act,  1871,  34  Vic.  ch.  3,  and  it  was  held  by  the  Court  of 
Queen's  Bench,  on  a  case  referred  to  them  by  the  rota  Judge, 
that  inasmuch  as  the  liquor  had  been  sold  for  the  private 
gain  only  of  the  saloon  keeper,  and  not  in  the  interest  of 
either  candidate,  the  act  even  if  illegal  and  prohibited, 
had  not  been  done  in  reference  to  the  election,  and  so  was 
not  a  corrupt  practice. 

But  as  the  law  now  stands  the  intent  and  object  of  the 
sale  cannot  be  enquired  into.  Not  only  is  the  sale  by  the 
tavern-keeper  during  the  polling  day  absolutely  prohibited, 
but  any  violation  of  the  section  during  the  hours  of  polling 
is  declared  to  be  a  corrupt  practice  at  an  election,  as  much 
as  bribery,  treating  or  undue  influence,  as  those  offences 
are  defined  or  described  in  other  sections  of  the  Act.  There- 
fore the  sale  or  gift  by  the  tavern-keeper — the  only  person 
who  can  be  an  offender  within  the  section  as  interpreted 
by  the  Court  of  Appeal,  in  the  South  Ontario  Case, 
H.  E.  C.  p.  420, — whether  the  object  be  his  private 
gain  or  to  promote  the  cause  of  a  candidate,  or  both, 
is  an  offence  with  reference  to  the  election,  and  a  cor- 
rupt practice,  and  as  to  the  tavern-keeper  himself  would 
clearly  have  the  effect  of  avoiding  his  vote  under  R. 
S.  0.  ch.  10,  sec.  163,  irrespective  of  the  character  of 
the  act. 
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It  is  apparent  that  the  Legislature  in  transferring 
this  offence  from  the  class  or  group  of  sections  which 
relate  to  keeping  the  peace  and  good  order  at  elections,  to 
that  which  relates  to  the  prevention  of  corrupt  practices 
thereat,  and  further  by  specially  classing  it  in  the  inter- 
pretation clause  with  the  offences  of  furnishing  entertain- 
ment to  meetings  of  electors,  hiring  vehicles,  and  perso- 
nation, meant  to  stamp  it  as  one  which  in  itself  was  in  a 
PTeater  or  less  degree  calculated  to  affect  voters,  and  to 
interfere  with  the  freedom  of  the  election. 

The  effect  upon  the  individual  who  commits  the  offence 
or  upon  the  candidate  himself,  if  done  with  his  actual 
knowledge  and  consent,  North  Wentworth  Case,  H. 
E.  C.  343,  is  not  doubtful :  the  question,  is  what  its 
effect  should  be  upon  the  latter  if  committed  by  his 
aofent.  R.  S.  O.  ch.  10,  sec.  158  avoids  the  election  when 
a  corrupt  practice  is  found  to  have  been  committed  by  the 
candidate  or  by  his  agent,  whether  with  or  without  the 
actual  knowledge  or  consent  of  the  candidate.  Where  then 
the  agent  is  a  tavern-keeper,  and  the  agency  is  unrestricted 
and  he  has  committed  a  corrupt  practice  by  selling  or 
giving  liquor  during  polling  hours,  it  would  seem  plain 
that  the  candidate  is  brought  within  the  danger  of  the 
section. 

The  respondent  argues  that  it  may,  notwithstanding, 
be  shewn  that  the  act  was  not  w^ithin  the  scope  of  the 
agency,,  that  it  had  no  reference  to  the  election  and 
was  done  altogether  diverso  intuitu.  But  if  the  statute 
makes  the  act  a  corrupt  practice,  irrespective  of  the  inten- 
tion with  which  it  was  committed,  it  seems  to  me  neces- 
sarily to  follow  that  the  respondent  must  be  affected  by 
it,  and  in  so  holding  we  do  not  at  all  extend  the  rule  as 
to  a  candidate's  liability  for  the  acts  of  his  agent.  One 
of  the  reasons  for  that  rule  is  mentioned  by  Mr.  Justice, 
now  Lord  Blackburn,  in  the  Taunton  Case,  1  O'M.  &  H. 
at  p.  184  :  "  The  rule  of  parliamentaiy  election  law,  that  a 
candidate  is  responsible  for  the  corrupt  act  of  his  agent, 
though  he  himself  did  not  intend  it  or  authorize  it,  but 
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bond  fide  did  his  best  to  hinder  it,  is  a  rule  that  must  at 
all  times  fall  with  great  hardship  upon  particular  persons. 
But  I  may  just  mention  the  considerations  which  no 
doubt  led  the  common  law,  as  I  may  call  it,  of  Parliament 
to  establish  it.  Corruption,  as  we  all  know  in  practice 
and  in  fact,  is  seldom  or  never  done  by  the  hand  of  the 
candidate.  *  *  Persons  were  put  forward  to  do  all 
the  work  of  canvassing  and  conducting  an  election,  and 
these  persons  acted  corruptly,  but  the  candidate  purposely 
kept  himself  out  of  the  knowledge  of  anything  about  the 
matter,  so  that  he  might  have  the  full  benefit  of  their 
services,  and  were  it  not  for  the  rule  which  has  been 
established  he  would  not  suffer  for  their  misdeeds.  That 
is  one  of  the  great  reasons." 

It  is  a  reason  which  applies  with  peculiar  force  to  the 
question  under  consideration. 

By  appointing  as  his  agent  one  of  that  class  of  persons 
by  whom  only  the  corrupt  practice  in  question  can  be 
committed  the  candidate  places  himself  in  the  hands  of  a 
person  who  may  do  an  act  well  calculated  to  affect  the 
election;  and  I  entirely  agree  with  the  observation  of 
O Wynne,  J.,  in  the  Lincoln  Case,  H.  E,  C.  at  p.  399, 
that  *'it  would  be  plainly  proper  that  a  candidate  who 
appoints  such  a  person  as  his  agent  should  have  his 
election  avoided,  if  his  agent  should  conduct  himself  in 
plain  contravention  of  the  statute,  and  that  we  should  not 
stop  to  enquire  whether  the  violation  of  the  statute  did 
or  did  not  affect  the  election."  I  will  only  add  that  I 
think  we  are  precluded  from  making  such  enquiry. 

Our  decision  on  this  appeal  renders  it  unnecessary  to 
dispose  of  the  cross-appeal  presented  by  the  petitioner 
(which  has  been  argued),  against  that  part  of  the  judg- 
ment at  the  trial  which  holds  that  the  petition  is  not  suffi- 
cient in  its  present  form,  within  sec.  2  of  the  Controverted 
Election  Act,  R.  S.  O.  ch.  11,  to  embrace  the  offence  of 
treating  as  defined  or  described  in  section  153  of  the 
Election  Act,  R.  S.  0.  ch.  10. 


WEST  SIMCOE. 


181 


At  present  I  do  not  wish  to  be  considered  as  assenting 
to  the  construction  which  the  trial  Judges  have  placed 
upon  the  petition  as  a  question  of  pleading,  or  upon  R. 
S.  0.  ch.  11,  sec.  2. 

Morrison,  J. A.,  expressed  his  full  concurrence  in  the 
judgment  of  Spragge,  C.  J.  O. 


A.  H.  F.  L. 


182 


PROVINCIAL  ELECTION. 


SOUTH  VICTORIA. 


PROVINCIAL  ELECTION. 


Before  Patterson,  J.A.,  and  Ferguson,  J. 

Lindsay,  9th,  10th,  and  11th  July,  1883. 

Before  the  Court  of  Appeal. 

Present. — Spragge,  C.J.O.,  Hagarty,  C.J.,  Burton  and  Osler,  JJ.A. 

Toronto,  9th  November,  1883, 
19th  January,  188 If. 

John  C.  Eodden,  Petitioner,  v.  Duncan  John  McIntyre, 
Eespondent. 

Election  Act — JR.  S.  O.  ch.  10,  s.  154 — Railway  Passes — Corrupt  Practices — 
Discretion  of  Judge. 

The  obtainmg  by  an  agent  of  a  candidate  from  the  president  of  a  rail- 
way company  six  passes,  for  which  nothing  had  been  or  was  ever 
intended  to  be  paid,  three  of  which  were  used  in  bringing  as  many 
voters  to  the  poll  is  not  a  corrupt  practice  within  the  meaning  of  the 
Election  Act  s,  154. 

The  mischievous  effects  that  might  arise  from  such  a  practice  on  the  part 
of  railways  remarked  upon. 

Where  a  motion  is  made  which  depends  on  the  discretion  of  the  Judge, 
the  Court  will  not,  as  a  rule,  review  the  exercise  of  such  discretion. 

This  was  a  petition  by  John  C.  Rodden  complaining  of 
the  undue  election  to  the  Provincial  Assembly  of  Duncan 
John  McTntyre,  which  was  tried  before  Patterson,  J.  A.^ 
and  Ferguson,  J.,  at  Lindsay,  on  the  9th,  10th,  and  11th  of 
July,  1883. 

On  the  trial  it  was  proved  in  evidence  that  one  Hugh 
O'Leary,  who  it  was  admitted  had  been  employed  as  ageot 
of  the  respondent,  had  procured  from  Mr.  Cox,  president  of 
the  Midland  Railway,  six  railway  passes,  five  of  which 
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were  given  to  one  Conners,  who  kept  two  of  them  for  him- 
self, and  made  use  of  the  others  in  bringing  three  voters 
named  Collin,  Hoolihan,  and  MuUin,  from  a  lumbering  camp 
in  the  township  of  Haliburton,  about  twenty  miles  from 
Lindsay,  where  the  election  was  held,  for  the  purpose  of 
voting  for  the  respondent.  The  passes  had  been  obtained 
from  Cox  by  O'Lear}^  on  the  representation  that  the 
respondent  was  being  placed  in  a  false  position  by  his 
opponents  in  consequence  of  his  action  in  connection 
with  the  amalgamation  of  the  railways. 

Nothing  had  been  paid  for  the  passes,  nor  was  anything 
to  be  paid  for  them,  Conners  was  requested  to  go 
to  the  shanties  where  the  voters  were  by  Hugh  O'Leary 
and  Thomas  Stewart,  the  respondent's  partner,  by  whom 
the  passes  were  given  to  Conners,  and  also  $10  for  his 
expenses.  Conners  accordingly  went  for  the  voters 
named,  and  in  returning  with  them  the  train  was  snowed 
up  in  a  drift  at  Fenelon  Falls,  Conners  thereupon  hired 
a  conveyance  and  drove  with  the  voters  to  Lindsay. 

Conners  swore  that  in  doing  this  he  had  expended  the 
$10  given  him  by  O'Leary  and  also  $11  of  his  own  in  pay- 
ing for  the  conveyance  and  meals  for  the  party,  including 
some  liquor  on  the  way  ;  that  this  had  never  been  repaid, 
not  had  any  promise  of  repayment  been  made  to  him  by 
any  one.  The  petitioner  then  applied  for  leave  to  amend 
the  particulars  by  adding  a  charge  of  hiring  teams  by 
Conners,  which  was  refused. 

The  learned  Judges  during  the  progress  of  the  trial  dis- 
missed all  the  charges  other  than  that  in  reference  to  the 
railway  passes,  reserving  their  decision  as  to  this  until  the 
conclusion  of  the  trial,  when  that  also  was  dismissed. 

Patterson,  J.  A.,  observed  that  it  was  not  necessary  to 
give  any  formal  decision  on  the  question,  as  it  was  clear 
that  the  giving  of  the  passes  had  not  affected  the  result  of 
the  election,  the  evidence  clearly  shewing  that  there  was 
not  any  intention  to  violate  the  law,  and  that  there  was 
nothing  shewn  to  create  a  suspicion  that  there  was  any 
24 — vol.  I.  E.G. 
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connection  between  the  giving  of  these  passes  to  bring 
Collin,  Hoolihan,  and  Mullin  from  Ilaliburton  and  any 
general  arrangement  to  supply  voters  with  passes  or  other 
means  of  conveyance. 

Ferguson,  J.,  concurred. 

The  petitioner  thereupon  appealed  to  the  Court  of 
Appeal,  and  the  appeal  was  heard  on  the  9th  of  November, 
1883* 

Hector  Cameron,  Q.  C,  and  McSweyn,  for  the  appel- 
lant. 

>S^.  H.  Blake,  Q.  C.  and  O'Leary,  for  the  respondent. 

January  19,  1884.  Spragge,  C.  J.  O. — Mr.  H.  Cameron, 
in  addition  to  the  arguments  addressed  to  us  by  himself, 
refers  us  to  the  judgment  of  Mr.  Justice  Cameron  in  the 
East  NortJmmherland  Case.  The  question  is  substantially 
the  same  in  both,  viz.,  whether  the  giving  of  railway  tickets, 
or  of  free  railway  passes,  by  an  agent  of  a  candidate  to  a 
voter,  in  order  to  his  going  to  and  returning  from  a  polling 
place,  such  railway  tickets  or  passes  not  being  paid  for  by 
the  agent  to  the  railway  company,  or  to  any  one,  and 
costing  the  agent  nothing,  is  in  breach  of  that  part  of  sec. 
154  which  prohibits  "the  payment  by  any  candidate,  or 
by  any  person  on  his  behalf,  of  the  travelling  and  other 
expenses  of  any  voter  in  going  to  or  returning  from  any 
election." 

Mr.  Cameron  conceded  that  if  the  agent  conveyed  the 
voter  to  and  from  the  poll  in  his  own  private  carriage  it 
would  not  be  within  the  Act.  He  concedes  also  that  if 
the  keeper  of  a  livery  stable  were  to  place  one  or  more  of 
his  carriages  at  the  disposal  of  a  candidate  or  his  agent,  for 
a  like  purpose,  without  cost,  it  w^ould  not  be  within  the 
Act.  I  confess  I  am  unable  to  perceive  the  difference 
between  these  cases  and  the  cases  in  question. 

*  Present. — Spragge,  C.  J.O.,  Hagaety,  C.J.,  Burton  and  Osler,  JJ.A, 
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The  provisions  of  the  section  are,  I  think,  obviously 
pointed  at  the  correction  of  two  evils :  one  that  the  hiring 
of  vehicles  and  paying  of  travelling  expenses  were  often 
made  a  cloak  for  bribery ;  the  other  that  the  expenses  of 
elections  were  thereby  greatly  increased,  so  that  men  of 
moderate  means  were  deterred  from  seeking  to  enter 
Parliament,''^and  the  choice  of  representatives  was  nar- 
rowed to  those  who  were  able,  or  at  least  willing,  to 
expend  a  great  deal  of  money  to  procure  their  election. 

I  cannot  agree  with  Mr.  Justice  Cameron  that  the  voter 
being  carried  without  expense  to  himself  was  what  see. 
154  was  intended  to  prevent.  I  see  nothing  to  indicate 
such  to  be  the  policy  of  the  Act.  Nor  can  I  see  any  reason 
why  it  should  be  so.  It  cannot  be  in  the  public  interest,  it 
cannot  be  of  benefit  to  the  state  that  voters  should  be  put 
to  bear  any  unnecessary  burthen  in  the  exercise  of  their 
franchise  as  voters.  On  the  contrary  it  is  the  policy  of  the 
law  to  afford  reasonable  facilities  to  voters.  Hence  the 
change  of  the  law  from  one,  to  several  polling  places  in  an 
electoral  division  ;  and  other  legislative  provisions  in  the 
same  direction.  And  the  same  policy  is  indicated  in  the 
Representation  of  the  People  Act,  30  &  31  Vict.  ch.  102  Imp : 
sec.  36  of  that  Act  relates  only  to  boroughs  in  England  and 
Wales,  and  it  prohibits  as  a  general  provision  the  payment 
of  any  money  on  account  of  the  conveyance  of  any  voter 
to  the  poll,  but  it  excepts  East  Redford,  and  four  other 
boroughs  from  this  general  prohibition  ;  and  the  reason  for 
this  exception,  as  given  by  Baron  Martin  in  the  Salford 
Case  (1  O'M.  &  H.  135)  was,  that  in  those  boroughs  the 
voters  lived  at  a  distance  from  the  polling  places.  His 
inference  was  that  it  was  the  intention  of  the  legislature 
that  the  voters  in  other  boroughs  should  either  walk  or  go 
in  their  own  carriages.  I  do  not  know  that  the  inference 
was  a  just  one.  It  certainty  was  not  a  necessary  one ; 
when  all  that  was  prohibited  was  the  payment  of  money 
on  account  of  the  convej^ance  of  any  voter  to  the  poll.  "  It 
is  permitted"  (the  learned  Baron  says  for  the  reason  that 
he  had  given,  that  in  the  excepted  boroughs)  "  hired  con- 
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veyances  should  be  provided."  .  The  making  of  that  excep- 
tion indicates  very  clearly  the  policy  of  the  Legislature  to 
be,  not  that  the  voter  should  have  to  bear  any  unnecessary 
burthen,  but  that  he  should  have  every  facility  for  the 
giving  of  his  vote. 

Upon  the  language  of  Baron  Martin,  assuming  that  his 
inference  was  a  correct  one  when  applied  to  an  English 
borough,  I  may  observe  that  it  by  ^no  means  follows  that 
it  would  be  correct,  if  applied  to  a  Canadian  rural  con- 
stituency. The  conditions  are  essentially  different,  as  to 
geographical  extent,  and  as  to  the  habits  of  the  people. 

Mr.  Justice  Cameron  says,  and  I  agree  with  him,  that  in 
construing  an  Act  of  Parliament  the  mischief  intended  to 
be  prevented,  or  the  remedy  provided,  to  be  gathered  from 
the  enactment  must  be  regarded  ;  and  effect  so  given  to 
the  statute  as  to  carry  out  the  intention  of  the  Legislature  ; 
without,  of  course,  by  judicial  decision  extending  the  oper- 
ation of  the  Act  beyond  what  the  language  itself  will 
reasonably  cover.  But  with  great  deference  to  the  learned 
judge  I  cannot  buf^think  that  he  has  erred  in  his  applica- 
tion to  this  case  of  both  points  of  the  canon  of  construction 
that  he  has  propounded.  I  do  not  find  anything  in  this 
enactm^ent  indicating  that  the  Legislature  regarded  the 
conveyance  of  voters  to  and  from  the  poll,  free  of  expense 
to  the  voter,  and  fi'ee  of  expense  also  to  the  candidate,  and 
to  any  one  acting  on  his  behalf,  as  a  mischief  to  be  pre- 
vented. And  as  I  read  this  enactment  it  would  be  strain- 
ing the  language  used  beyond  its  ordinary  legitimate  mean- 
ing to  interpret  the  word  "  payment"  in  the  connection  in 
which  it  is  used,  to  something  which  is  not  payment,  by  or 
for  the  candidate,  but  simply  a  saving  of  the  expense  of 
travelling  to  the  voter,  without  cost  to  the  candidate.  If 
the  legislature  had  meant  to  prohibit  this  I  assume  that 
they  would  have  known  what  apt  words  to  use  to  express 
their  intention. 

I  agree  in  the  judgment  upon  this  point  of  the  learned 
Chancellor. 
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Mr.  Cameron  upon  this  appeal  makes  a  contention  in 
relation  to  these  railway  tickets  and  passes,  which  is  not 
noticed  in  the  opinions  certified  to  us  by  the  rota  judges^ 
It  is  that  the  giving-  of  these  papers  was  a  breach  of  trust  : 
that  they  could  not  have  been  obtained  and  used  for  the 
purpose  for  which  they  were  used  without  there  being  a 
breach  of  trust.  We  do  not  know  this  as  a  matter  of  fact, 
and  we  cannot  assume  that  any  wrong  was  committed,  and 
if  a  wrong  it  was  a  wrong  between  third  parties.  The 
argument  I  understand  to  be  that  the  shareholders  have  a 
right  to  exact  payment  from  some  one  for  these  tickets  and 
passes,  and  if  that  right  were  enforced  there  would  be  a 
payment.  It  amounts  to  this  that  a  possible  liability  to 
account,  and  that  not  shewn,  but  which  we  are  asked  to 
presume,  is  a  payment  within  the  meaning  of  the  statute, 
I  think  this  position  wholly  untenable. 

My  opinion  is,  that  the  appeal  should  be  dismissed,  with 
costs. 

With  regard  to  the  application  made  to  the  rota  judges 
for  leave  to  amend  the  particulars  if  an  amendment  should 
be  necessary,  I  think  in  the  first  place  that  the  charge  in 
the  particulars  did  not  cover  that  of  which  in  addition  to 
the  question  of  railway  fares  the  petitioner  desired  to  give 
evidence.  It  was  a  cognate  charge,  but  not  the  same 
charge,  and  therefore  without  an  amendment  evidence  of 
it  could  not  be  given.  The  application  for  leave  to  amend 
was  an  application  to  the  discretion  of  the  rota  Judges  ; 
they  in  the  exercise  of  their  discretion  refused,  and  we  are 
asked  to  review  that  exercise  ot  discretion. 

In  the  case  of  Kennedy  v.  Bro/lthwaite  (a),  which  was  an 
appeal  from  the  exercise  of  discretion  by  my  brother  \ 
Burton  upon  an  application  before  him,  I  gave  shortly  my 
view  as  to  how  appeals  from  the  discretion  of  a  judge  exer- 
cised upon  an  application  for  an  indulgence  should  be 
dealt  with.  I  refer  to  what  I  said  then,  because  it  was  as  I 
understood  assented  to  by  the  other  members  of  the 
Court. 


188 


PROVINCIAL  ELECTION. 


My  brother  Patterson,  one  of  the  rota  judges  who  tried 
this  case  has  been  good  enough  to  explain  why  the  apphca- 
tion  to  amend  was  refused. 

Appeal  should  be  dismissed. 

Hagarty,  C.  J. — I  fully  agree  with  the  general  views  of 
my  brother  Cameron  as  to  the  giving  of  free  passes  to 
voters  on  a  railway.  He  holds  such  a  proceeding  to  be 
within  the  Act  of  the  Legislature. 

It  may  well  be  said  to  be  within  the  general  mischief 
aimed  at  in  the  Act,  but  I  do  not  think  that  sufficient  in 
itself ;  it  must  also  be,  in  effect,  the  thing  prohibited  by 
the  Act :  see  Philpotts  v.  St.  Georges  Hospital,  6  H.  L.  0.. 
33S. 

It  is  likely  that  the  Legislature  may  amend  the  Act  so 
as  clearly  to  cover  such  a  case. 

To  my  mind  the  giving  of  free  passes  could  be  made  a 
powerful  engine  of  corruption  and  undue  influence. 

I  do  not  concur  in  the  supposed  analogy  between  a  voter 
travelling  on  a  free  pass  over  the  railway  and  the  case  of  a 
voter  travelling  in  a  neighbour's  wagon,  or  in  the  carriage- 
of  the  candidate,  or  one  of  his  agents  or  friends.  On  such 
a  principle,  if  the  president  or  a  director  of  a  railway  com- 
pany were  a  candidate,  all  those  expected  to  support  him- 
might  be  carried  free,  or  the  company  might  offer  to  carry 
all  voters  free  from  a  particular  locality  known  to  be 
favorable  to  their  officer. 

T  entertain  a  very  strong  view  as  to  the  mischievous 
effects  that  might  arise  from  such  a  practice  on  the  part  of 
the  great  railway  companies — the  monopolists  of  most  of 
the  carriage  business  of  the  country.  But  I  feel  compelled 
to  hold  that  the  statute  does  not,  in  terms,  prohibit  this 
practice. 

My  remarks  are  on  the  general  principle.  I  agree  that 
nothing  was  done  in  the  case  before  us  materially  to 
influence  the  result  of  the  election,  and  concur  in  dismissing 
the  appeal. 
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I  see  the  recent  Imperial  Act  as  to  elections,  46  &  47 
Vict.  ch.  51,sec.  14,  forbids  the  letting,  lending,  or  employing 
for  conveyance  of  voters  any  public  stage,  hackney  carriage, 
or  horses  used  for  drawing  same,  or  carriages  or  horses 
kept  for  letting  out  for  hire. 

Burton,  J.  A. — The  principal  question  of  law  argued  on 
this  appeal  is  the  same  as  that  argued  in  the  East  Northura- 
herland  Case,  namely,  whether  the  furnishing  of  railway 
tickets  or  passes  to  voters  is  a  corrupt  practice  within  sec- 
154  of  the  Election  Act. 

I  think  there  was  no  difference  of  opinion  between  the 
learned  counsel  as  to  the  rules  to  be  applied  in  the  con- 
struction of  the  statute,  that  is  to  say,  that  no  different 
rule  was  to  be  observed  by  reason  of  its  being  a  penal 
statute.  That  rule  is  well  expressed  by  Mr.  Sedgwick,  in 
his  excellent  work  on  Statutory  and  Constitutional  Law, 
where  he  remarks  : 

"  These  decisions  naturally  modify  the  old  rule,  that 
penal  statutes  are  to  be  construed  strictly.  The  more  cor- 
rect version  of  the  doctrine  appears  to  be  that  statutes  of 
this  class  are  to  be  fairly  construed  and  faithfully  applied 
according  to  the  intent  of  the  Legislature;  and  again, 
these  decisions  shew  the  gradual  tendency  of  the  judicial 
mind  to  disavow  and  renounce  any  right  to  construe 
statutes  according  to  considerations  of  policy  or  hardship, 
and  to  recognize  the  duty  of  conforming  on  all  occasions 
to  the  will  of  the  law-making  body." 

And  Lord  Bramw^ell,  in  one  case,  after  referring  to  the 
rule  that  every  Act  of  Parliament  is  to  be  read  according 
to  the  natural  construction  of  its  words,  adds,  "  The  rule 
properly  understood  is,  that  the  burden  of  proof  is  on  the 
assertor,  not  that  wherever  there  is  any  doubt  a  statute  is 
to  be  said  not  to  mean  what  it  does  mean." 

What  is  there  then  in  the  words  of  this  enactment  to 
warrant  the  contention  of  the  petitioner  that  a  free  gift  of 
a  railway  ticket  comes  within  them  ? 
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The  section  in  question  commences  with  a  recital  that 
doubts  may  arise  as  to  whether  the  hiring  of  teams  and 
vehicles  to  convey  electors  to  and  from  the  polls,  and  the 
paying  of  railway  fares  and  other  expenses  of  voters  be  or 
be  not  according  to  law,and  therefore  enacts  that  the  hiring 
or  paying  for  any  horse,  team,  carriage,  cab,  or  other  vehicle 
by  any  candidate,  or  by  any  person  on  his  behalf  to  convey 
voters  to,  or  near,  or  from  the  poll,  or  the  payment  by  any 
candidate,  or  by  any  person  on  his  behalf  of  the  travelling 
and  other  expenses  of  any  voter  in  going  to  or  returning 
from  any  election  shall  be  illegal  acts,  and  the  person  so 
offending  shall  thereby  incur  a  penalty  of  $100. 

Acting  upon  the  principle  that  the  affirmative  of  the 
proposition  must  be  made  out  by  the  petitioner,  I  can 
only  say  that  so  far  from  such  affirmative  having  been 
established  it  is  impossible  I  think  to  place  such  an  inter- 
pretation on  the  language  the  Legislature  has  employed:  to 
brinof  the  case  within  the  section  it  must  be  both  within 
the  reasonable  and  natural  meaning  of  the  terms  used,  and 
within  the  spirit  and  scope  of  the  enactment. 

In  my  opinion  it  is  not  within  either,  and  the  learned 
Judges  came,  I  think,  to  the  right  conclusion  in  the  dispo- 
sition they  made  of  these  charges. 

The  onh'  other  point  is  whether  the  hiring  of  the  teams 
by  Conners  to  convey  the  electors  to  whom  the  railway 
passes  were  given  from  Fenelon  Falls,  owing  to  the  railway 
being  blocked  by  the  snow,  was  embraced  in  the  particu- 
lars, or  if  not,  whether  the  learned  Judges  were  wrong  in 
refusing  an  amendment. 

It  can  scarcely  be  gravely  contended  that  it  falls  within 
the  particulars  when  the  corrupt  practice  charged  is  in 
one  case  "  $25  and  lost  time,"  in  another  "  fare  and  lost 
time,"  and  in  a  third  "  $8  and  lost  time." 

And  in  a  case  where  every  corrupt  charge  had  been  dis- 
missed it  could  scarcely  be  claimed  that  the  amendment 
was  "  necessary  for  the  advancement  of  justice,"  the  only 
effect  of  the  amendment,  if  borne  out  by  the  evidence, 
being  to  saddle  the  respondent  with  the  costs  of  the  trial 
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for  the  act  of  an  agent,  done  without  his  knowledge  or 
consent,  and  an  act  innocent  in  itself,  except  in  so  far  as  it 
might  be  found  to  be  within  the  prohibition  of  the  statute. 

I  think  that  the  appeal  fails  on  all  grounds,  and  should 
be  dismissed,  with  costs. 

OsLER,  J.  A. — Upon  the  principal  question  involved, 
nameh^,  whether  giving  railway  passes  to  certain  voters 
to  enable  them  to  attend  the  polls  is  an  infraction  of  sec. 
154;  of  the  Election  Act,  I  have  given  the  most  anxious 
attention  to  the  arguments  addressed  to  us  by  Mr.  Cameron 
in  support  of  the  appeals  in  this  case  and  the  East  Nor- 
thumberland Case,  and  to  the  judgment  ot  my  brother 
Cameron  delivered  on  the  trial  of  the  latter  case  before 
himself  and  the  Chancellor. 

The  question  turns  upon  the  meaning  to  be  attributed 
to  the  expressions  "  payment  of  railway  fares,"  and  "  pay- 
ment of  the  travelling  expenses,"  used  in  the  above  section, 
and  it  is  contended  that  wdien  a  railway  company,  at  the 
instance  of  a  candidate  or  his  agent,  furnish  free  passes 
over  their  railway  to  enable  voters  who  are  supporters  of 
such  candidate  to  attend  at  the  polls,  nothing  being,  in 
fact,  paid  to  or  intended  to  be  charged  by  the  railway 
company  for  such  passes,  the  railway  fares  or  travelling 
expenses  of  such  voters  are  nevertheless  paid  by  the  candi- 
date, or  his  agent,  within  the  meaning  of  the  Act. 

In  its  recital  and  enacting  part  the  154th  section  deals 
with  two  things :  1st.  The  hiring  of  teams  or  vehicles  to 
convey  voters  to  the  polls ;  and  2nd.  The  payment  of  the 
travelling  and  other  expenses  of  a  voter  in  going  to  or 
returning  from  the  election.  The  recital  speaks  of  the 
''paying  of  railway  fares"  and  other  expenses;  but  the 
language  of  the  enacting  part  is  more  general,  prohibiting 
payment  of  "  travelling  "  and  other  expenses. 

It  is  easy  to  see  that  the  practice  of  which  we  have 
illustrations  in  these  two  cases  may  lead  to  grave 
abuses  where  the  president  or  other  official  of  a  railway 
company,  or  other  great  carrying  corporation,  happens  to 
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be  a  candidate,  or  where  such  a  corporation,  for  ulterior 
purposes,  desires  to  support  some  particular  candidate 
or  political  party ;  and  if  such  practice  is  not  within  the 
enactment  in  question,  it  may  well  be  made  the  subject  of 
express  legislation.  What  we  have  here  to  consider  how- 
ever is  whether  it  is  within,  not  merely  the  spirit 
of  the  enactment,  or  the  mischief  intended  to  be 
remedied  by  it,  but  also  within  the  reasonable  meaning  of 
its  terms.  We  are  to  adopt  the  ordinary  canons  for  the 
construction  of  statutes,  which,  as  understood  and  applied 
in  modern  cases,  even  to  penal  or  prohibitory  Acts,  appear 
to  me  to  be  not  different  from  those  laid  down  by  the  Inter- 
pretation Act  (R.  S.  O.  ch.  1,  sec.  8,  subsec.  38). 

I  will  briefly  refer  to  two  or  three  of  these  cases,  trite  as 
the  passages  quoted  may  seem. 

In  Warhurton  v.  Loveland,  1  Huds.  &  Br.  648,  cited  in  the 
celebrated  case  of  Miller  v.  Salomons,  7  Ex.,  at  p.  527,  this 
rule  was  enunciated  "  It  is  a  very  useful  rule  in  the  con- 
struction of  a  statute  to  adhere  to  the  ordinary  meaning  of 
the  words  used,  and  to  the  grammatical  construction,  unless 
that  is  at  variance  with  the  intention  of  the  Legislature  to 
be  collected  from  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  the  language  may 
be  varied  or  modified  so  as  to  avoid  such  inconvenience 
but  no  further." 

In  Stephenson  v.  Higginsun,  3  H.  L.  C.  686,  Lord  Truro 
said  :  "  In  construing  an  Act  of  Parliament  every  *  *  word 
must  be  understood  according  to  the  legal  meaning,  unless 
it  shall  appear  from  the  context  that  the  Legislature  has 
used  it  in  a  popular  or  more  enlarged  sense ;  that  is  the 
general  rule,  but  in  a  penal  enactment  where  you  depart 
from  the  ordinary  meaning  of  the  words  used,  the  intention 
of  the  legislature  that  those  words  should  be  understood  on 
a  more  enlarged  or  popular  sense  must  plainly  appear." 

In  Alexander  v.  Brame,  7  D.  M.  &  G.  525,  539,  it  was 
said  by  Lord  Justice  Turner :  "  There  is  perhaps  no  ques- 
tion in  the  law  more  difiicult  to  be  determined  than  the 
question  what  particular  acts,  not  expressly  prohibited,. 
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shall  be  deemed  to  be  void  as  being  against  the  policy  of  a 
statute.  It  is  no  doubt  the  duty  of  the  Courts  so  to  con- 
strue statutes  as  to  suppress  the  mischief  against  which 
they  are  directed,  and  to  advance  the  remedy  which  they 
were  intended  to  provide ;  but  it  is  one  thing  to  construe 
the  w^ords  of  a  statute,  and  another  to  extend  its  operation 
beyond  what  the  words  of  it  express." 

In  Philpott  V.  St.  Georges  Hospital,  6  H.  L.  C.  338, 
cited  in  the  judgment,  the  Master  of  the  Rolls  had  held 
a  bequest  to  be  void  on  the  ground  that  it  came  within 
the  spirit  of  the  statute  of  mortmain  having  as  he  said 
a  direct  tendency  to  bring  lands  into  mortmain.  Lord 
Cranworth  says,  in  the  passage  referred  to,  that  when 
you  find  that  anything  done  is  substantially  that  which 
is  prohibited,  it  is  open  to  the  Court  to  say  that  it  is 
void,  not  because  it  comes  within  the  spirit  of  the  statute? 
but  because  by  reason  of  the  true  construction  it  is  the 
thing  or  one  of  the  things  the  statute  meant  to  prohibit. 

Then  he  holds  that  upon  the  true  construction  of  the 
statute  the  bequest  is  not  void  merely  because  its  tendency 
was  or  might  be  to  bring  lands  into  mortmain. 

I  go  along  with  my  brother  Cameron  in  adopting  the 
language  of  Lord  Cranworth  as  containing  the  principles, 
applicable  to  the  construction  of  the  154th  section;  we  only 
differ  in  our  view  of  the  substantial  identity  of  the  thing 
done  with  the  thing  prohibited.  In  testing  this,  the  observa- 
tions of  Lord  Brougham  in  the  same  case  are  very  much  to 
the  point,  "  We  cannot  feel  any  doubt  as  to  the  meaning  of 
the  words  used ;  we  may  look  at  the  spirit  as  well  as  the 
letter  of  the  enactment.  But  we  are  called  upon  to  go  a 
great  deal  further  and  to  look  at  the  presumed  intention 
of  the  Legislature.  Because  the  Legislature  has  confined 
itself  to  one  specific  mode  of  accomplishing  its  purpose,  we 
are  therefore  to  add  enactments  which  the  Legislature  never 
made,  provisions  beyond  what  the  Legislature  has  made  for 
the  purpose  of  completing  that  which  it  left  defective.  I 
am  not  at  all  prepared  to  adopt  any  such  general  principle 
of  construction." 
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See  also  Attorney -General  v.  Jefferies,  13  Price  580,  and 
Dyke  v.  Elliott  "  The  Gauntlet,"  L.  R.  4  P.  C.  184, 191,  per 
James,  L.  J. 

To  apply  these  authorities  to  the  present  case.  We  find 
that  the  Act  forbids  under  the  same  penalty  the  hiring  of 
teams,  and  the  payment  of  travelling  expenses  whether 
railway  fare  or  stage  fare.  Admittedly  it  is  lawful  to  use, 
in  carrying  voters  to  the  polls,  as  many  vehicles  as  the 
owners  choose  to  freely  lend  or  volunteer  for  the  pur- 
pose. Nothing  but  the  actual  hiring  is  forbidden. 
If  that  be  so  I  do  not  see  how  it  can  be  said  that  the 
gift  by  a  railway  company  of  free  passes  over  their  rail- 
way can  be  said  to  be  plainly  within  the  spirit  or  scope  of 
a  prohibition  against  payment  of  travelling  expenses  or  the 
paying  of  railway  fares.  If  the  voter  travels  free  as  regards 
himself  and  the  candidate  he  merely  has  no  travelling 
expenses.  What  the  section  strikes  at,  is,  not  the 
saving  of  expense  to  the  voter,  but  the  expenditure  of 
money  by  the  candidate.  Is  it  then  the  same  thing  as 
regards  the  latter,  whether  by  influence  which  is  legitimate 
becausb  not  forbidden,  he  procures  free  passes  for  voters, 
and  so  enables  them  to  attend  without  expense,  or  whether 
he  pays  such  voters  or  the  railway  company  their  travelling 
expenses  ?  The  two  things  seem  to  me  essentially  different, 
the  former,  apart  from  its  greater  liability  to  abuse,  being  in 
principle  the  same  as  obtaining  the  free  use  of  vehicles  to 
take  voters  to  the  polls. 

Therefore  I  conclude  that  the  practice  in  question  is  not 
one  of  the  things  the  Act  meant  to  prohibit ;  the  words,  as 
Lord  Wensleydale  says  in  the  St.  George's  Hospital  Case 
"  have  a  clear  and  distinct  meaning,  and  no  doubt  they 
were  used  in  the  statute  in  the  sense  in  which  they  would 
be  used  anywhere  else." 

I  will  only  add  in  reference  to  the  Salford  Case,  1  O'M.  & 
H.  133,  20  L.  T.  N.  S.  120,  that  the  observations  of  Mr. 
Baron  Martin,  quoted  by  Mr.  Justice  Cameron,  were  made 
in  dealing  with  the  question  of  conveyances  hired  for  the 
voters,  or  hired  by  the  candidate  and  used  by  the  voter. 
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So  in  the  Stroud  Case,  2  O'M.  &  H.  185,  and  the  Bolton 
Case,  2  O'M.  &  H.  144,  where  free  passes  had  been  given  to 
the  voters,  it  will  be  seen  that  the  railway  company  had 
been  paid  for  them. 

There  remains  the  question  of  the  amendment  of  the 
paiiiiculars  as  to  the  charge  of  hiring  teams  to  convey 
voters  who  had  come  as  far  as  Fenelon  Falls  on  the  railway. 

Mr.  Cameron  contended  that  this  charge  was  substan- 
tially covered  by  the  particulars,  which  allege  payment  of 
the  railway  fare  of  these  voters,  whereas,  for  part  of  the 
distance  they  travelled  by  means  of  some  other  hired 
conveyance.  Technically  and  literally,  however,  it  is  a 
different  charge,  and  1  do  not  think  we  should  be  warranted 
in  interfering  with  the  discretion  of  the  learned  trial 
judges  merely  for  the  purpose  of  throwing  the  costs  upon 
the  respondent,  especially  in  a  case  where,  upon  the  whole 
the  election  has  been  fairly  and  properly  conducted. 

I  must  say,  however,  that  the  language  of  the  particulars 
ought  not  to  be  too  nicely  construed,  and  that  amendments 
within  the  scope  of  the  petition  ought  to  be  freely  made 
on  such  terms,  if  necessary,  as  will  prevent  the  opposite 
party  from  being  taken  by  surprise,  or  incurring  unneces- 
sary costs. 

I  think  the  appeal  should  be  dismissed. 


(a)  Kennedy  v.  Braithwaite. 

Appeal  from  order  of  Burton,  J.  A.,  refusing  the  plain- 
tiff's motion  to  extend  the  time  for  delivering  the  appeal 
books. 

McFhillips,  for  the  plaintiff. 

Aylesiuorth  and  Holman,  for  the  defendants. 

.Si'RAGGE,  C.  J.  0. — The  plaintiff  desiring  to  appeal  from  the  judgment 
vhich  w  as  against  him  in  the  Court  below,  was  not  prepared  to  deliver  his 
appeal  book  within  the  time  prescribed  by  the  General  Orders  of  the 
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Court ;  and  applied  to  my  brother  Burton  to  grant  him  further  time  for 
the  purpose.  This  application,  after  hearing  both  sides,  and  the  affida- 
vits filed  for  and  against  the  applicant,  was  refused.  The  plaintiff  has 
appealed  from  this  decision  of  my  learned  brother  to  the  lull  Court, 

The  application  was  for  an  indulgence,  and  therefore  to  the  discretion 
of  the  learned  Judge  to  whom  it  was  made  ;  who  would,  in  exercising 
his  discretion,  give  due  weight  to  all  the  circumstances  brought  before 
him,  not  only  in  respect  of  the  diligence  or  negligence  of  the  party 
making  the  application  ;  but  also  in  respect  of  the  nature  of  the  case, 
^nd  whether  having  regard  to  all  that  was  before  him,  the  granting  of  the 
application  would  be  or  would  not  be  in  furtherance  of  justice. 

Upon  this  application  to  this  Court,  which,  in  either  of  the  two  shapes 
in  which  it  is  made,  is  in  reality  an  application  from  the  judgment  of  my 
learned  brother,  we  are  asked  to  over-rule  the  discretion  which  he  has 
exercised. 

He  has  gone  over  with  us  the  circumstances  of  the  case  as  presented 
to  him,  and  sees  no  reason  to  change  the  opinion  that  he  formed  of  it, 
when  it  was  before  him.  I  do  not  myself  express  any  opinion  upon  it. 
I  have  not,  and  could  not,  well  have  gone  over  it  without  forming  some 
opinion  ;  but  I  abstain  from  expressing  it  for  one  reason,  and  one  reason 
only — viz.,  that  the  question  being  ^one  simply  for  the  exercise  of  the 
discretion  of  the  learned  Judge  who  heard  it,  we^  of  the  Appellate  Court, 
upon  seeing  it  to  be  so,  should,  as  a  general  rule,  not  interpose  our  own 
discretion  one  way  or  the  other. 

1  do  not  mean  to  say  that  it  is  a  hard  and  fast  rule  that  the  exercise  of 
the  discretion  of  a  Judge  may  not  be  reviewed  ;  but  rather  that  the  Court 
imposes  upon  itself  as  a  general  rule  from  which  it  rarely  departs,  that  it 
does  not  interfere  where  the  matter  appealed  is  simply  from  the  discretion 
of  a  J  udge  exercised  in  a  matter  proper  for  the  exercise  of  his  discretion. 

This  seems  to  be  the  course  in  England,  and,  is,  I  think,  obviously  the 
proper  course. 
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Before  Mr.  Justice  Patterson  and  Mr.  Justice 
Ferguson. 

Bracebridge,  August  21st-25th,  1883, 

Before  the  Court  of  Appeal. 

Present. — Chief  Justice  Hagarty,  Mr.  Justice  Burton,  Mr.  Justice 
Morrison,  Mr.  Justice  Galt. 

Toronto,  Jtme  2nd,  30th,  1884. 

George  Paget  and  Peter  Leo  Mackenzie,  Petitioners, 
V.  Frederick  George  Fauquier,  Respondent. 

Corrupt  practice — Bribery — Agency — Appeal  by  candidate  for  help  from 
those  present  at  nomination — Difference  between  commercial  agency  and 
election  agency — Voting  in  unorganized  district — Hiriitg  vehicles — Fur- 
nishing refresliments  at  meeting  of  electors — Disfranchisement  of  candi- 
date— Belief  from  such  disfranchisement — R.  S.  0.,  ch.  10,  sees.  1^9  {a) 
151,  154,  161,  162. 

VVhere  N.  who  appeared  to  have  been  agent  of  a  candidate,  called  upon 
M.,  an  elector,  and,  without  directly  asking  him  to  vote,  handed  him 
one  of  the  candidate's  cards,  and  stated  that  he  was  going  to  give  M.'s 
wife  a  present,  but  that  he  could  not  give  M.  a  present,  because  it  was 
election  time,  and  that  M.  could  get  a  present  for  his  wife  any  day  he 
was  in  B.  (one  of  the  places  where  voting  was  to  take  place)  ;  and  M. 
went  to  B.  the  night  of  the  election  and  got  the  present,  which  was  tea 
and  sugar,  &c. .  worth  about  $2. 

Held,  (at  the  trial)  per  Patterson,  J.  A.,  and  Ferguson,  J,,  that  this 
came  within  the  acts  spoken  of  in  E,.  S.  0.  ch.  10,  sec.  149,  (a)  and  that 
the  goods  having  been  given  to  M.  under  the  idea  that  he  had  voted,  it 
was  immaterial  whether  it  was  proved  that  M.  had  actually  voted  or 
not. 

It  appeared  that  when  the  candidate  accepted  the  nomination  of  the  con- 
vention of  the  party  he  intimated  to  those  present,  amongst  whom  was 
N.  that  he  looked  for  their  active  exertions  in  carrying  on  the  contest. 

Helt/.,  per  Patterson,  J.  A.,  and  Ferguson,  J.,  that  this  amounted  to  an 
authorization  of  those  present  including  N.  to  canvass  and  thus  to  act 
as  agent,  for  the  authorization  to  canvass  covers  agency  and  even  with- 
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out  any  such  express  declaration  the  agency  of  those  persons  who  were 
actually  attending  and  taking  part  in  the  convention  was  established  in 
the  absence  of  anything  shewing  a  repudiation  or  rejection  of  the  offer 
of  services,  which  is  implied  by  the  very  fact  of  their  attending  and 
making  the  nomination. 

Agency  in  election  cases  differs  from  agency  in  ordinary  commercial  or 
other  transactions  of  business,  inasmuch  as  in  the  case  of  an  election  the 
agent,  constituted  by  whatever  acts  are  sufficient  for  the  purpose,  may 
bind  his  principal  by  acts  which  are  not  only  outside  the  scope  of  any 
authority  expressly  given  to  him,  but  which  may  be  directly  contrary 
to  the  express  directions  of  the  person  whose  agent  he  is  held  to  be. 

Held,  also,  by  Patterson,  J.  A.,  and  Ferguson,  J.,  that,  (1)  a  person, 
the  owner  of  real  estate  of  the  value  of  $200  or  upwai'ds,  anywhere 
within  the  electoral  district,  has  the  right  to  vote  at  any  polling  place 
in  the  unorganized  townships  in  the  electoral  district  where  he  may 
happen  to  be  on  polling  day  ;  (2)  That  where  the  real  estate  on  which 
such  person  relies  as  his  qualification  to  vote  is  situate  in  one  of  the 
unorganized  toM'nships  his  right  is  to  vote  in  any  of  the  unorganized 
townships  without  being  restricted  to  the  township  where  his  property 
may  be  situate  ;  (3)  That  to  entitle  a  person  to  vote  in  the  unorganized 
townships  on  the  qualification  of  house-holder,  he  must  be  a  house- 
holder— that  is  to  say,  have  his  qualification  as  such — within  the  limits 
of  the  unorganized  township. 

Held,  also,  by  Patterson,  J.  A.,  and  Ferguson,  J.,  that  what  is  referred 
to  in  R.  8.  O.  ch.  10,  sec.  154,  is  hiring  vehicles  to  convey  persons  with 
the  iiitention  of  their  voting,  and  the  qualification  of  such  persons,  or 
their  right  to  vote,  is  immaterial,  whereas  section  153  requires  persons 
therein  referred  to  be  voters. 

One  A.  had  hired  teams  and  taken  voters  to  the  polls  contrary  to  R.  S.  0. 
ch.  10,  sec.  154,  and  it  was  proved  that  the  candidate  being  in  the  vil- 
lage of  G. ,  was  told  that  A.  was  there  for  the  above  purposes,  and  that 
he  went  to  see  A.  in  his  hotel  and  discussed  the  election  and  the  pro- 
bable results,  with  lists  of  voters,  &c. 

Held,  per  Ferguson,  J. ,  that  this  was  sufficient  to  prove  the  agency  of  A. 
in  the  matter. 

Held,  per  Patterson,  J.  A.,  that  this,  and  other  circumstances  of  the 
case,  established  such  agency. 

It  appeared  that  on  February  15th,  the  respondent  was  chosen  by  a  con- 
vention of  his  party  as  their  candidate.  On  February  23rd,  a  public 
meeting  was  held  by  him  in  a  room  in  a  hotel,  which  meeting  was  com- 
posed of  about  sixteen  persons,  some  belonging  to  the  opposite  political 
party.  A  chairman  was  appointed  and  the  respondent  addressed  the 
meeting,  as  did  others  also.  As  soon  as  the  proceedings  closed,  i.e., 
when  the  speaking  was  over,  nearly  all  present  crossed  the  hall,  and 
went  into  the  bar-room.  The  respondent  followed,  first  inviting  the 
few  who  remained  to  join  them,  and  then  in  the  bar-room  invited 
them  to  drink,  which  they  did,  he  paying  for  the  liquor.  On  February 
27th  the  nomination  took  place,  and  the  polling  on  March  13th. 

Held,  (at  the  trial  and  by  the  Court  of  Appeal,  Galt,  J.,  dissenting,) 
that  this  was  a  violation  of  R.  S.  0.  ch.  10.  sec.  151. 

Per  Hagarfy,  C.  J.  0.,  and  Burton,  J.  A.,  R.  S.  0.  ch.  10,  sec.  151, 
refers  clearly  to  a  meeting  of  electors,  whether  the  formalities  of 
appointing  a  chairman  or  secretary  are  observed  or  not. 

Held,  also,  (Galt,  J.,  dissenting).— That  though  the  act  of  treating  ap- 
peared to  have  been  committed  in  ignorance  that  it  was  a  violation  of 
the  statute,  it  did  not  appear  to  have  been  committed  in  an  ignorance 
which  was  in  voluntary  or  excusable. 

It  appearing  that  a  number  of  persons  visited  the  district,  and  that  the 
object  of  their  visit  was  to  influence  the  electors  by  corrupt  means,  and 
that  there  was  an  organized  and  sj'stematized  plan  to  employ  corrupt 
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means  to  influence  and  carry  the  election  in  various  ways,  and  that  the 
trial  judges  were  not  satisfied  that  the  respondent  v,  as  ignorant  that 
such  practices  were  likely  to  be  committed  by  persons  acting  in 
his  behalf  in  the  conduct  of  the  election,  and  found  that  corrupt 
pr:ictices  prevailed  at  the  election,  and  declined  to  relieve  the  res- 
pondent under  sec.  162,  of  the  penalties  incurred  by  him  under  sec. 
161,  the  Court  of  Appeal  now  declined  to  interfere  with  their  decis- 
ion.   (Galt,  J.,  dissenting.) 

Per  Hagartv,  C.J.O.  ,  when  a  corrupt  practice  is  proved  the  onus  is  at 
once  shiited  to  the  respondent  to  bring  himself  within  the  saving 
clause,  E.  S.  0.  ch.  10,  sec.  162. 

T/ie  Prescott  Ekct'wv ,  ante  p.  88,  followed. 

Per  BmTON,  J. A.,  nnder  the  present  enactment  in  B.  S.  0.  ch.  10,  sec. 
151,  it  need  not  be  shewn  that  the  meeting  in  question  was  assembled 
for  promoting  the  election  of  the  candidate  furnishing  the  entertain- 
ment, but  the  meeting  referred  to  is  a  meeting  assembled  for  the 
pui  pose  of  promoting  the  election  of  a  representative  of  the  electoral 
district. 

Per  Galt,  J.,  Refreshment  was  not  furnished  to  the  meeting  while  it 
was  assembled,  and  therefore  there  was  no  ofltnce  under  E.  0. 
ch.  10,  sec.  151.  The  meeting  was  to  all  intents  and  puiposes  at  an 
end,  and  moreover,  even  conceding  the  corrupt  act,  it  was  done  in 
ignorance,  which  was  voluntary  and  excusable. 

The  petition  herein  was  by  George  Paget  and  Peter  Leo 
McKenzie,  persons  who  voted  or  had  the  right  to  vote  at 
the  election  of  a  member  to  represent  the  Electoral  District 
of  Musk  oka  and  Parry  Sound  in  the  Legislative  Assembly 
holden  on  March  13th,  1883. 

It  was  filed  on  May  7th,  1883,  and  set  out  that  the 
nomination  for  the  said  election  took  place  on  February 
27th,  1883,  and  the  election  on  March  13th,  1883,  when 
Frederick  George  Fauquier  and  James  Whitney  Bettes 
were  the  candidates,  and  the  former  was  returned  as  duly 
elected  :  that  prior  to,  during,  at  and  after  the  said  election, 
the  said  Fauquier,  by  himself  and  his  agents,  and  other 
persons  on  his  behalf,  was  and  were  guilty  of  corrupt 
practices  as  defined  by  the  Elections  Act,  and  the  Contro- 
verted Election  Act,  of  Ontai  io,  and  of  other  illegal  acts 
and  practices  at  the  said  election,  which  affected  the  result 
of  the  election,  and  the  said  election  was  in  fact  and  in 
law  void. 

It  then  made  sundry  other  charges  as  to  the  reception 
and  rejection  of  votes  at  the  said  election,  and  prayed  that 
it  might  be  determined  that  the  said  Fauquier  w^as  not 
26 — VOL.  I.  E.C. 
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duly  elected  or  returned,  and  that  his  election  was  void, 
and  that  the  said  Bettes  was  duly  elected. 

The  trial  commenced  at  Bracebridge,  on  August  21st, 
1883,  before  Patterson,  J.  A.,  and  Ferguson,  J.,  and  lasted 
till  August  25th. 

Particulars  were  delivered  before  the  trial  of  the  corrupt 
practices  charged  in  the  petition,  number  98  of  which 
stated  that  William  Mason,  of  the  township  of  Monck, 
farmer,  had  been  corrupted  by  Robert  Nichol,  of  Brace- 
bridge,  farmer,  at  Bracebridge,  between  February  27th  and 
March  13th,  1883,  in  respect  of  the  said  Nichol  giving  or 
agreeing  to  give,  or  promising,  money  or  valuable  consider- 
ation contrary  to  section  149  sub-section  (a)  of  the  Election 
Act. 

The  evidence  shewed  that  Nichol  came  to  Mason's  house 
on  the  day  of  the  election,  and  asked  Mason  if  he  was  going 
out  to  the  election,  and  whom  he  was  going  to  vote  for : 
that  Mason  said  (according  to  his  own  statement,  in  joke) 
he  would  vote  for  the  man  who  had  the  most  money : 
that  Nichol  then  handed  to  him  one  of  Mr.  Fauquier's 
cards,  saying  he  was  the  man  that  he  (Nichol)  was  going 
to  vote  for,  but  did  not  directly  ask  Mason  to  vote  for 
Fauquier :  that  Nichol  also  stated  to  Mason  that  he  was 
going  to  make  Mason's  wife  a  present,  a  personal  present 
from  himself,  but  that  he  could  not  give  him.  Mason,  any- 
thing because  it  was  election  time,  and  that  Mason  could 
get  the  present  any  day  he  was  in  Bracebridge  :  that  Mason 
w^ent  into  Bracebridge  the  night  of  the  election,  and  there 
saw  Nichol,  who  told  him  to  go  to  a  certain  shop-keeper, 
where  he  would  get  the  present  for  his  wife :  that  he  went 
and  received  the  present,  which  was  some  tea  and  sugar, 
and  "  the  like  of  that,"  worth  about  $2,  and  Mason  took  the 
things  home. 

Nichol  himself  was  not  examined,  the  petitioners  not 
having  been  able  to  subpoena  him. 

As  to  the  nature  of  the  evidence  adduced  to  shew  the 
agency  of  Nichol,  it  sufficiently  appears  from  the  judgment 
of  Patterson,  J.  A. 
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Bethune,  Q.  C,  Lount  Q.  C,  and  Johnston  for  the 
petitioner.  Nicliol  was  duly  appointed  a  delegate,  and 
attended  the  convention.  The  respondent  said  that  he 
expected  his  friends  to  canvass.  The  question  is,  did 
Fauquier  desire  to  have  the  assistance  of  Nichol  and  the 
other  people  ?  The  respondent  has  not  called  Nichol,  but 
he  would  have  done  so,  if  Nichol  would  have  denied  the 
agency.  We  refer  to :  The  Cornwall  Case,  H.  E.  C. 
p.  547 ;  The  South  Norfolk  Case,  ih.,  at  p.  665  ;  East 
Northumberland  Case,  ih.,  p.  387 ;  The  Taunton  Case, 
2  O'M.  &  H.  66;  The  Salisbury  Case,  44  L.  T.  192;  The 
Bewdley  Case,  8  O'M.  &  H.  145 ;  The  Chester  City  Case,  44 
L.  T.  285,  and  as  to  silence  with  knowledge  being  equiva- 
lent to  adoption  :  The  Borough  of  Taiiaton  Case,  1  O'M.  & 
H.  181  ;  The  Borough  of  Wakefield  Case,  2  O'M.  &  H.  100  ; 
The  North  Ontario  Case,  H.  E.  C,  p.  785. 

H.  Cameron,  Q,.0.,  Arnoldi,^ndi  Mahaffy,  for  the  respon- 
dent, referred  to  The  North  Ontario  Case,  H.  E.  C,  p.  304  ; 
The  Wetland  Canal  Case  (2)  ih.  187,  195  ;  The  North  Grey 
Case,  ih.,  p.  362 ;  The  East  Northumberland  Case,  ih.,  p.  387. 

August  23rd,  1883.  Patterson,  J.  A.  —  This  charge- 
which  is  No.  98  in  the  particulars  of  corrupt  practices,  is  a 
charge  of  the  bribery  of  Wm.  Mason  by  Robert  Nichol, 
alleged  to  be  an  agent  of  the  respondent,  by  giving  or 
agreeing  to  give,  or  promising,  money  or  other  valuable 
consideration,  contrary  to  sub-section  {a)  of  section  149  of 
the  Election  Act,  R.  S.  0.  ch.  10.    That  section  declares  : 

"The  following  persons  shall  be  deemed  guilty  of  bribery^ 
and  shall  be  punishable  accordingly  :  (a)  Every  person  who, 
directly  or  indirectly,  by  himself  or  by  any  other  person 
on  his  behalf,  gives,  lends,  or  agrees  to  give  or  lend,  or 
offers  or  promises  any  money  or  valuable  consideration,  or 
promises  or  endeavours  to  procure  any  money  or  valuable 
consideration,  to  or  for  any  voter,  or  to  or  for  any  person 
on  behalf  of  any  voter,  or  to  or  for  any  person  in  order  to 
induce  any  voter  to  vote  or  refrain  from  voting ;"  then 
there  is  the  further  provision  in  the  sub-section,  "  or  cor- 
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riiptly  does  any  snch  act  as  aforesaid  on  account  of  such; 
voter  having  voted  or  refrained  from  voting  at  any  such 
election."  The  act  which  is  the  subject  of  the  charge 
here,  as  proved  to  have  been  done  by  Kobert  Nichol,  comes 
under  one  or  other  of  these  alternatives  in  the  sub-section. 
I  have  no  doubt  upon  the  evidence  that  the  offer  was 
made,  and  whether  it  was  to  Mason  himself  directly,  or 
indirectly  to  him  or  under  the  form  of  making  a  present 
to  his  wife,  or  whether  it  was  an  offer  to  the  wife  herself 
on  account  of  Mason  voting  or  refraining  from  voting,  or 
was  promised  in  one  form  or  other,  is  immaterial.  It  was 
substantially  made  by  Nichol  to  Mason.  Then  the  per- 
formance of  the  promise,  which  was  after  the  polling, 
requires  to  have  been  corruptly  done,  according  to  the 
words  of  the  sub-section,  "  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  such  election." 

Some  remark  has  been  made  that  it  has  not  been  distinctly 
proved  that  Mason  voted  or  refrained  from  voting.  I  have  no 
doubt  upon  the  evidence  that  the  goods  given  to  Mason  were 
given  to  him  under  the  idea  that  he  had  voted  ;  whether 
he  had  done  so  I  think  w^as  not  very  distinctly  proved. 
I  think  it  is  immaterial  Avhether  that  is  proved  or  not,  if 
the  evidence  reaches  so  far  as  to  show  that  the  giving  of 
the  present  came  within  the  w^ords  of  the  sub-section  rjuoted. 
If  given  on  account  of  the  voter  having  voted  or  refrained 
from  voting  no  doubt  it  is  a  corrupt  practice.  The  promise 
itself  is  sufficient  proof  of  the  violation  of  the  sub- section, 
even  if  that  promise  were  not  carried  out.  The  important 
question  upon  the  evidence  is  the  agency  of  Nichol.  With 
respect  to  that  my  learned  brother  and  myself,  after  hear- 
ing the  arguments  on  both  sides  and  discussir»g  the  matter 
together  now,  with  the  advantage  of  having  given  a  great 
deal  of  attention  to  the  question  in  other  cases,  are  of  the 
opinion  it  is  quite  impossible  to  take  the  case  out  of  the 
principle  on  which  we  decided  but  recently  in  the  West 
Simcoe  Case,  ante  p.  128  as  to  the  charge  against  Harber. 

There  is  in  the  interpretation  of  the  word  "ao^ency"  in 
election  cases  a  difference  from  the  accepted  definition  in 
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ihe  ordinary  transactions  of  life,  a  difference  whicli  has 
been  frec^uently  pointed  out  in  the  English  cases  as  well  as 
in  those  decided  in  our  own  Province ;  a  distinction 
between  the  character  of  the  agency  which  is  to  be  held  to 
exist  for  the  purpose  of  an  election,  and  an  agency  as  it 
exists  in  ordinary  commercial  or  other  transactions  of 
business,  where  one  man  acting  for  another  receives 
authority,  and  can  only  bind  his  principal  by  acts  done 
within  the  scope  of  the  authority  which  is  given  to  him. 
There  is  a  difference  between  agency  of  that  character  and 
agency  for  the  purposes  of  an  election.  In  the  case  of  an 
election  the  agent,  constituted  by  whatever  acts  are  suffi- 
cient for  the  purpose,  may  bind  his  principal  by  acts  which 
are  not  only  outside  the  scope  of  any  authority  expressly 
given  to  him,  but  which  may  be  directly  contrary  to  the 
express  directions  of  the  person  whose  agent  he  is  held  to 
be.  But  besides  the  distinction  which  is  given  in  the 
English  cases  and  our  own,  there  is  this  to  be  kept  in  view 
when  discussing  what  is  sufficient  to  establish  the  position 
of  agent  in  regard  to  any  person  charged  with  a  violation 
of  the  Act — the  mode  in  which  these  election  contests  are 
almost  universally,  if  not  quite  so,  carried  on  in  this 
country.  Where  as  in  this  case  a  number  of  persons 
assemble  together,  whether  you  call  it  by  the  name  of  con- 
vention, association,  or  any  other,  when  they  do  assemble 
for  the  purpose  of  selecting  a  candidate  to  contest  the  con- 
stituency as  the  representative  of  a  particular  party,  and 
when  the  person  chosen  accepts  that  nomination,  he  does 
so  because  he  has  been  selected  by  those  persons  ;  and 
whether  they  put  themselves  forward  or  are  put  forward 
for  the  purpose  as  representative  persons,  he  puts  himself 
into  their  hands  necessarily  in  accepting  the  nomination 
which  they  make,  not  putting  himself  forward  and  asking 
their  support,  but  coming  forward  because  they  ask  him 
to  consent  to  run,  or  as  it  may  be  more  appropriately  put, 
to  consent  to  be  run  by  them. 

The  construction  which  may  apply  here  and  lead  to  the 
decision  that  one  person  or  another  is  agent  of  the  can- 
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diclaie,  in  England  might  in  a  few  cases  only  be  held  to^ 
apply.  Of  late  years  there  seems  to  be  more  tendency  in 
England,  as  far  as  one  can  judge,  to  approach  to  some 
extent  to  the  position  to  which  we  have  advanced,  and 
accordingly  we  find  in  one  or  two  of  the  decisions  follow- 
ing the  election  of  1880,  references  to  the  circumstances  of 
the  candidate  being  put  forward  by  an  association  as  their 
candidate,  and  the  agent,  on  that  account,  requiring  but 
slight  recognition  on  his  part.  There  is  evidence  here,  as 
there  was  in  the  case  T  have  referred  to  in  West  Simcoe, 
of  the  action  of  the  candidate.  When  he  accepted  the 
nomination  of  the  convention  he  addressed  some  remarks 
to  those  who  were  there,  intimating  in  some  form  of  words 
that  he  looked  for  their  active  exertions  in  carrying  on  the 
contest.  The  evidence  of  Mr.  Holden  is  direct  with  respect 
to  that.  The  candidate  himself  does  not  recollect,  and  did 
not  suppose  at  the  time  of  giving  his  evidence  that  he  used 
words  of  the  character  spoken  of  by  Holden,  but  he  thinks^, 
to  give  his  own  language  substantially,  he  did  expect  his 
friends  to  work,  and,  although  he  talked  of  making  a  per- 
sonal canvass,  that  amounted  simply  in  my  opinion  to  an 
expression  of  his  intention  to  make  every  exertion.  That 
resolve  he  appears  to  have  very  energetically  carried  out, 
holding  altogether  thirty-two  meetings  between  the  time 
of  the  nomination  by  the  convention  and  the  election,  and 
from  anything  he  said,  whilst  he  expressed  his  intention 
actively  and  energetically  to  personally  exert  himself,  I 
cannot  see  that  it  can  be  inferred  that  he  at  all  intimated 
to  those  who  were  there  that  he  did  not  expect  them  to- 
also  work,  that  he  did  not  rely  upon  them  doing  what  they 
could  for  him,  much  less  that  he  ever  gave  the  slightest 
intimation  to  them  that  they  were  not  to  work,  or  that  he 
repudiated  anything  they  might  assume  to  do.  While- 
there  is  evidence,  therefore,  and  evidence  that  strikes  us- 
as  reliable,  that  remarks  of  the  character  Mr.  Holden 
speaks  of  were  addressed  to  those  present,  I  am  not  at  all 
disposed  to  say  that  any  express  declaration  of  the  kind 
would  under  the  circumstances  be  necessary  to  constitute 
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the  relation  of  agency  in  those  gentlemen  who  were 
there  actively  engaged  in  the  convention  and  taking  part 
in  the  nomination  of  the  candidate. 

To  hold  the  contrary,  one  would  have  to  assume  that  in 
answer  to  the  nomination  which  had  been  unanimously 
given  the  candidate,  he  gives  or  conveys  to  them  in  some 
way  an  intimation  that  the  work  is  entirely  to  be  done  by 
him,  that  when  they  asked  him  to  be  their  candidate,  the 
representative  of  their  and  his  party,  that  was  not  to  be 
treated  on  their  part  as  an  offer  to  exert  themselves  to 
elect  him  as  the  representative  of  the  riding,  or  an  acce})t- 
ance  on  his  part  of  such  offer.  In  order  to  enable  us  to 
hold  that  anything  took  place  on  such  an  occasion  amount- 
ing to  repudiation  by  the  person  who  is  selected  to  be  the 
candidate  at  the  election,  or  who  is  requested  to  allow  him- 
self to  be  put  in  nomination  as  the  candidate  of  the  partj^, 
something  express  in  the  nature  of  repudiation  must  be 
shown.  Nothing  of  the  kind  was  shown  to  be  intended 
here.  To  test  the  question  in  this  way  :  Mr.  Nichol  went 
there  in  some  way  or  other ;  he  was  there  at  all  events  as 
one  of  those  actively  concerned  in  the  nomination.  Sup- 
pose on  leaving  the  meeting  he  meets  some  parties  outside, 
and  talks  to  one  of  them,  saying,  "  Mr.  Fauquier  has  agreed 
to  be  the  candidate — will  you  vote  for  him  ?"  Could  it  be 
said  Mr.  Nichol  was  not  authorized  to  canvass  the  man  on 
the  occasion  ?  I  think  it  would  require  exceedingly  strong 
evidence  to  show  he  was  not.  If  he  was  authorized  to 
canvass,  by  that  I  mean  asking  a  man  for  his  vote,  then 
his  agency  is  covered.  That  constitutes  the  agency.  The 
question  is,  whether  the  person  in  question  is  authorized 
to  canvass  for  the  candidate.  Without  any  reference, 
therefore,  to  acts  done  by  the  agent  in  pursuance  of  his 
agency,  I  am  prepared  to  hold  that  the  agency  of  these 
persons  who  are  actually  attending  and  taking  part  at  this 
convention  is  established  in  the  absence  of  anj'thing  show- 
ing a  repudiation  or  rejection  of  the  offer  of  service  which 
is  implied  by  the  very  fact  of  their  attending  and  making 
the  nomination.     I  adhere  to  the  ruling  indicated  in  the 


20G 


PROVINCIAL  ELECTION. 


judgment  in  the  case  delivered  a  few  days  a^o  at  West 
Simcoe.  I  may  repeat  the  remarks  I  then  made  that  it 
was  not  at  all  necessary  for  the  purposes  of  that  decision, 
to  say  how  far  any  intimation  of  the  desire  ol  the  candi- 
date, or  his  friends  who  supported  him,  would  extend  to 
create  the  relation  of  agent  with  respect  to  other  friends 
of  the  party  or  the  candidate  who  were  not  present  or 
taking  part  in  the  proceedings  of  the  convention.  Whether 
it  would  or  would  not  is  a  matter  to  be  decided  in  each 
particular  case,  and  has  to  be  governed  to  a  great  extent 
by  the  circumstances  of  the  particular  case.  We  are 
simply  dealing  with  the  case  before  us  in  which  the  per- 
son attended  the  convention.  While  it  is  not  necessary  to 
look  to  the  acts  done  by  the  alleged  agent,  acts  done  by 
the  person  charged  as  agent  may,  as  I  have  endeavoured 
to  point  out  in  the  judgment  to  which  I  have  been  refer- 
ring, become  very  important  on  the  question  of  agency 
where  recognition  by  the  candidate  of  the  person  or  the 
acts  done  is  what  has  to  be  proved.  Where  the  appoint- 
ment of  the  agent  is  proved  by  direct  evidence  the  acts 
done  themselves  become  of  little  importance,  because  the 
first  act  done  would  be  just  as  much  the  act  of  the  party 
as  agent  as  any  subsequent  act.  In  this  cause  there  is 
evidence  of  a  considerable  amount  of  activity  on  the  part 
of  Nichol,  which  is  evidence,  at  all  events,  of  his  under- 
standing, whether  it  was  the  understanding  of  all  the 
friends  or  not,  that  at  all  events  he  was  at  liberty  to  do 
what  he  could  on  behalf  of  the  candidate.  We  hold  there- 
fore in  this  case  a  corrupt  act  by  an  agent  of  the  candidate 
has  been  established.  It  appears  that  the  character  and 
extent  of  the  act  is  confined  a'3eording  to  the  account  which 
we  have  of  it,  to  the  immediate  transaction  between  Nichol 
and  the  individual,  and  at  present  there  is  certainly  no 
evidence  before  us  of  any  knowledge  or  consent  on  the 
part  of  the  candidate  to  the  corrupt  act  by  the  agent. 

Ferguson,  J. — While  I  entirely  agree  with  the  remarks 
which  have  fallen  from  my  learned  brother,  I  am  disposed 


MUSKOKA  AND  PARRY  SOUND. 


207 


to  lay  more  stress  on  what  passed  immediately  after  the 
meeting  at  Rossean  as  constituting  agency.    Mr.  Fauquier 
was  informed  that  the  convention  had  nominated  him,  and 
he  made  a  speech.    It  is  not  said  whether  he  thanked  the 
convention  or  the  members  of  it  at  the  time,  but  some- 
thing of  the  kind  passed,  and  he  then  said,  (according  to 
Mr.  Holden,)  that  he  hoped  his  friends  would  work  and  do 
all  they  could  to  secure  his  return,  or  something  to  that 
effect.    Those  who  had  made  themselves  active  and  were 
members  of  that  convention,  whether  they  were  formally 
acknowledged  or  not,  were  certainly  included   in  the 
general  expression  "  friends,"  and  I  cannot  conceive  that 
the  stpvtement  made  there  was  less  than  intimating  to  those 
present  at  the  convention,  ''I  expect  you  to  do  all  3^ou  can 
to  secure  my  return."    Mr.  Fauquier  himself  says  the  fact 
is  he  did  expect  the  friends  to  work  for  him,  and  he  used 
the  words  "  work  it  up."    He  said:  "  I  thought  my  friends 
would  canvass,  would  mention  my  name  whenever  they 
met  people,  and  work  it  up."    I  am  disposed  to  lay  more 
stress  on  that  particular  point,  what  was  said  by  Mr. 
Fauquier  immediately  after  the  nomination,  than  my 
learned  colleague  has  laid  upon  it.    I  am  disposed  to  look 
upon  that  in  effect  and  in  fact  as  authority  by  the  respon- 
dent to  those  people  to  act  as  agents  for  him.  Suppose 
that  on  the  way  home  they  had  been  mentioning  his  name 
to  voters  and  canvassing,  could  it  be  said  they  have  not 
authority  so  to  do  ?    I  think  not.    It  has  been  held,  over 
and  over  again,  that  the  test  of  agency  is  whether  there 
was  authority  to  solicit  votes.  It  seems  to  me  these  parties 
had  authority  from  the  candidate  to  do  that.  Then,  if  there 
was  authority  to  do  that,  and  while  doing  it  a  corrupt  act 
had  been  committed  by  one  of  them,  the  candidate  would 
be  liable  for  that  corrupt  act.    I  simply  desire  to  say  that 
I  lay  more  stress  on  that  part  of  the  evidence  than  my 
colleague,  and  I  agree  in  all  that  has  fallen  from  him. 

After  giving  judgment  as  above,  the  Court  next  pro- 
ceeded to  deal  with  certain  charo^es  made  as^ainst  James 
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Anderson  and  G.  F.  Marter,  charging  them  with  taking- 
certain  persons  out  to  a  polling  place  in  the  Township  of 
Gibson,  an  unorganized  district,  for  the  purpose  of  voting,, 
furnishing  them  with  meat  and  drink,  and  paying  their 
expenses. 

These  charges  thus  raised  the  question  of  the  right  of 
voting  in  the  unorganized  districts,  as  well  as  of  the 
agency  of  Anderson  and  Marter,  and  the  quality  of  their 
conduct  as  viewed  in  the  light  of  the  Election  Act. 

One  of  the  persons  thus  conveyed  to  the  polling  place 
in  the  unorganized  district  was  named  Johnstone,  and  he 
was  the  only  one  who  was  allowed  to  give  his  vote.  This- 
he  was  permitted  to  do  on  the  ground  that  he  owned  pro- 
perty in  Baxter,  another  unorganized  township. 

The  effect  of  the  evidence  given  sufficiently  appears  from 
the  judgments. 

J.  Bethune,  Q.  C,  and  Johnston.  As  to  the  right  to  vote 
in  unorganized  territory,  "  Such  place,"  in  K  S.  0.  ch.  10,, 
sec.  92  (2),  is  to  be  read  as  "  such  municipality,  township, 
or  place  in  Muskoka  and  Parry  Sound  as  have  no  assess- 
ment rolls,  "  place "  being  the  largest  word  includes  the 
others.  The  "  house  "  must  be  in  the  unorganized  place 
Then  as  to  the  one  who  voted  as  "  owner,"  the  real  estate 
must  be  in  some  of  the  places  in  which  there  is  no  assess- 
ment roll.  As  to  corrupt  practices,  sections  153  and 
154  have  been  violated.  The  evidence  shews  clearly  that. 
Anderson  and  the  others  were  agents.  Fauquier  did  not 
keep  aloof  from  Anderson.  The  offence  was  complete  so 
soon  as  the  contract  of  hiring  the  teams  was  made  ;  Young 
V.  Smith,  4  S.  C.  R.  494.  As  to  Johnstone  having  received 
meat  and  drink  on  account  of  his  being  about  to  vote  or 
having  voted,  we  refer  also  to  East  Northumberland  Case,, 
H.  E.  C,  577  ;  The  Stormont  Case,  76.,  p.  21 ;  The  Lichfield 
Case,  1  O'M.  &  H.  22 ;  The  Guildford  Case,  1  O'M.  & 
H.  15. 
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H.  Cameron,  Q.  C,  and  Arnoldi.  As  to  the  right  to 
vote,  the  qualification  in  the  unorganized  parts  is  on  a 
different  basis  from  that  in  the  unorganized  parts.  A 
man  owning  property  in  one  organized  township  has 
not  the  right  to  vote  in  any  other  unorganized  township 
if  there  is  a  polling  place  in  the  first-mentioned  township. 
As  to  the  other  points,  we  admit  that  the  ofifence  is  com- 
plete when  the  teams  are  hired.  Unless,  however,  the 
persons  carried  had  votes,  the  section  of  the  Act  has  not 
been  shewn  to  have  been  violated,  and  the  onus  is  on  the 
petitioner  to  shew  that  these  persons  w^ere  good  voters. 
Johnstone's  case  is  unlike  the  others.  Anderson,  however, 
was  not  the  agent  of  Fauquier.  He  had  no  connection 
with  him,  beyond  the  fact  that  very  shortly  before  the 
election  Fauquier  knew  Anderson  was  working  on  his 
behalf,  nor  is  it  shewn  that  Fauquier  knew  of  or  author- 
ized any  particular  act  of  Anderson's.  Probably  Fauquier 
never  contemplated  that  any  voters  should  be  taken  from 
Gravenhurst  to  the  unorganized  tracts. 

The  learned  Judges  concurred  in  delivering  judgment  to 
the  effect  following : 

(1)  That  a  person,  the  owner  of  real  estate  of  the  value 
of  $200  or  upwards,  anywhere  within  the  electoral  district, 
has  the  right  to  vote  at  any  polling  place  in  the  unorgan- 
ized townships  in  the  electoral  district  where  he  may 
happen  to  be  on  polling  day. 

(2)  That  where  the  real  estate  on  which  such  person 
relies  as  his  qualification  to  vote  is  situate  in  one  of  the 
unorganized  townships,  his  right  is  to  vote  in  any  of  the 
unorganized  townships,  without  being  restricted  to  the 
township  where  his  property  may  be  situate. 

(3)  That  to  entitle  a  person  to  vote  in  the  unorganized 
townships  on  the  qualification  of  householder,  he  must 
be  a  householder — that  is  to  say — have  his  qualification 
as  such,  within  the  limits  of  the  unorganized  town- 
ships. 
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Upon  the  further  question,  in  regard  to  the  hiring  of 
teams  for  the  purpose  of  carrying  persons  from  Graven- 
hurst  to  the  townsliip  of  Gibson  with  the  intention  of 
voting,  and  the  supplying  of  meat  and  drink  to  those  per- 
sons : 

Patterson,  J.  A.,  held  that  the  qualification  of  the 
persons,  or  their  right  to  vote,  is  something  quite  foreign 
to  section  154 — that  the  hiring^meant  is  to  convey  persons 
with  the  intention  of  their  voting — and  that  here  there 
was  a  violation  of  that  section;  that  section  153  requires 
that  the  persons  to  whom  meat  and  drink  are  given  must 
be  voters ;  he  did  not  think  he  could  extend  that  to  section 
154  ;  Johnston,  however,  came  within  section  15.S,  so  far 
as  supplies  given  to  him  were  concerned,  and  he  did  not 
see  any  escape  from  holding  that  the  section  was  violated. 

Patterson,  J.  A.,  then  proceeded  as  follows  : 
Then  comes  the  question  as  to  whether  this,  which  was 
a  corrupt  practice  within  the  term  of  the  statute,  was  done 
by  an  agent  of  the  respondent.  I  must  say,  speaking  for 
myself,  and  I  think  probably  speaking  also  for  my  learned 
brother,  there  are  very  few  cases  in  which  agency  has  been 
held  proved  by  anything  short  of  direct  evidence  of  the 
appointment,  in  which  the  evidence  of  agency  is  more 
conclusive  than  in  this  case  which  is  before  us.  We  have 
here  one  leading  fact,  namely,  that  this  particular  kind  of 
service  had  to  be  done  by  some  one.  Of  course  it  was 
not  expected  that  every  man  who  was  a  householder,  and 
could  not  vote  in  Gravenhurst,  would  himself  find  his  way 
out  to  Gibson.  That  is^a  matter  which  received  no  support 
at  all  from  experience  or  the  likelihood  of  things:  it 
receives  no  support  at  all  from  the  evidence  given  by  Mr. 
Marter,  who  was  one  of  the  most  active  men  in  that  par- 
ticular neighborhood;  nor  from  what  actually  took  place, 
according  to  the  evidence,  there  or  elsewhere.  The  people 
who  had  not  votes  in  Gravenhurst  had  at  least  to  be  asked 
to  go  out.    When  we  come  to  discuss  the  question  of  the 
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agency,  the  fundamental  fact  which  settles  the  question  in 
ordinary  cases,  is  whether  the  persons  who  are  charged  as 
agents  were  the  friends  who  were  authorized  on  the  part 
of  the  candidate  to  solicit  the  votes  of  these  people ;  I  do 
not  say  illegally  and  corruptly,  or  to  use  any  particular 
course  with  them,  but  to  negotiate  with  them  upon  the 
s  ubject  of  their  votes  ?     Now,  we  have  the  evidence  dis- 
tinct and  clear,  that  it  was  deemed  a  matter  of  conse- 
quence to  get  out  this  particular  class  of  people.  We 
have,  independent  of  the  question  of  this  particular  class 
of  people  being  taken  out,  the  fact  which  appears  that 
something  must  be  done  for  the  purpose  of  what  is  called 
working  the  election.    We  have  the  statement  of  the 
respondent  himself,  who  shows  that  while  he  undertook 
to  do  all  he  could  himself,  while  he  was  very  active,  ener- 
getic, and  laborious  in  going  from  place  to  place,  and  hold- 
ing meetings  at  considerable  distances  apart — two  meetings 
every  day  during  the  period  between  the  nomination  and 
the  polling  ;  that  these  other  details  he  was  not  concerned 
in  carrying  out.    Then  we  have  further  the  evidence  of 
Mr.  Marter,  which  shows  that  he  and  otheis  there  were 
active.    It  shows  that  Anderson  and  a  numVier  of  others 
from  outside  the  constituency  came  there  for  the  purpose 
of  assisting  in  the  election  ;  that  from  the  first  they  were 
in  direct  com.munication  and  co-operation  with  Mr.  Marter 
who  was  a  men  ber  of  the  general  association,  and  that  they 
concerted  measures  with  him  (Marter)  ;  that  the  first  thing 
done  was  to  map  out  the  district,  and  to  mark  out  the 
points  where  difl'erent  parties  were  to  go  for  the  purpose 
of  carrying  on  the  operations  in  which  they  were  to  be 
engaged  ;  that  in  consequence  of  this  concert  and  organiza- 
tion they  go  out  in  different  directions,  where  each  man  was 
presumed  to  do  w  hat  he  could  towards  I'urthering  the  elec- 
tion of  the  respondent.  Then  we  have  the  additional  fact 
that,  thi  ee  or  four  days  before  the  day  of  this  expedition,  the 
respondent  himself  comes  to  Gravenhurst,  and  is  there  in- 
formed by  one  Madill,  who  is  there  with  Anderson,  that  they 
were  assisting  in  the  election.  There  is  so  far  from  being  any 
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assertion  on  his  part  that  Anderson  had  no  right  to  inter- 
fere in  the  election,  or  to  go  out  and  do  what  he^could  not 
do  himself,  an  absence  of  any  such  disclaimer  ;  in  fact,  the 
evidence  is  the  other  way.  There  is  not  a  shadow  of  doubt 
on  the  evidence,  that  the  assistance  was  not  only  not 
repudiated,  but  was  accepted,  and  was  made  available  on 
the  part  of  the  respondent.  To  hold  anything  else  would 
be  to  do  violence  to  the  ordinary  capacity  one  is  supposed 
to  have  in  drawing  inferences  from  the  evidence  given. 
There  is,  on  the  whole  of  the  evidence  given,  respecting 
these  people,  Anderson  as  well  as  the  rest,  but  one  con- 
clusion to  be  arrived  at,  and  I  think  the  grounds  for  that 
conclusion  have  been  more  distinctly  and  clearly  shown 
than  in  most  cases  of  the  kind,  that  Anderson  must  be 
held,  and  those  persons  acting  with  him  also,  to  have  been 
agents  of  the  respondent.  There  is  a  good  deal  of  evidence 
in  connection  with  them ;  whether  it  is  evidence  that 
becomes  important  to  discuss  or  pronounce  upon  just  now, 
I  have  scarcely  any  decided  opinion,  because  it  is  evidence 
which  may  have  to  be  collated  with  evidence  that  has 
been  given  with  respect  to  other  charges  upon  which  we 
have  yet  to  hear  more,  both  in  the  way  of  evidence  and 
arofument,  that  is  evidence  of  this  contest  beinpr  carried 
on  by  funds  supplied  from  elsewhere,  through  these  per- 
sons— by  which  these  particular  operations  in  question 
were  conducted,  and  by  which  the  other  things  they 
thought  necessary  to  be  done  were  provided  for — such  as 
the  paying  for  canvassing,  which  was  done  by  Marter  with 
money  supplied  by  Anderson,  and  so  forth.  I  do  not 
think,  for  the  purpose  of  disposing  of  this  particular  charge, 
namely,  the  commission  of  corrupt  practices  by  an  agent 
of  the  respondent,  it  is  necessary  to  go  into  detail  on  the 
question  of  the  mode  in  which  this  part  of  the  election  was 
conducted ;  it  seems  to  have  been  carried  on  with  money 
wherever  it  came  from.  It  may  become  of  importance 
when  we  hear  more  about  it,  as  probably  the  respondent 
may  be  able  to  produce  these  people  through  whose  hands 
the  money  went.  We  know  at  present  that  money  did 
come  from  somewhere,  and  was  spent  in  this  particular  way. 


MUSKOKA  AND  PARRY  SOUND. 


213 


Ferguson,  J. — I  have  but  little  to  add  ;  one  view  there 
is,  however,  that  I  am  not  quite  sure  my  colleague  entertains; 
it  is  this, apart  from  any  connection  with  the  particular  trans- 
action under  consideration,  that  is  the  sendingof  voters  to  the 
unoi-ganized  territory,  the  hiring  of  teams,  and  the  supplying 
of  meals,  I  think  the  agency  of  Anderson  is  proved,  supposing 
there  were  no  more  than  what  occurred  between  Anderson 
and  the  candidate  himself.  He  was  told  in  the  forenoon 
Anderson  was  there,  and  for  what  purpose ;  he  went  to  the 
village  to  hold  his  meeting  ;  he  did  not  stop  in  the  same 
hotel  in  which  Anderson  stopped  ;  after  the  meeting,  know- 
ing that  Anderson  was  in  the  other  hotel,  and  knowing  the 
purpose  for  which  he  was  there,  he  went  to  his  room — the 
subject  of  the  conversation  was  the  meeting,  the  election, 
and  the  probable  result ;  there  were  people  there,  and  there 
were  lists  there ;  I  think,  if  there  were  not  more — and  there 
is  a  great  deal  more — that  would  be  sufficient  to  prove 
agency  ;  I  do  not  see  how  it  can  be  otherwise  on  the  evi- 
dence, and  I  do  not  see  how  it  ought  to  be  otherwise,  in 
common  sense.  Then,  assume  Anderson  to  be  an  agent,  and 
without  taking  into  account  any  more  than  that  Anderson 
furnished  money  for  doing  what  would  be  a  corrupt  practice 
by  an  agent — that  would  be  a  corrupt  practice  on  his  part : 
that  is  the  view  which  has  occurred  to  me  from  the 
beginning,  and  I  think  it  is  the  correct  view. 

Certain  personal  charges  against  the  respondent  Fau- 
quier w^ere  then  taken  up,  by  which  he  was  charged  with 
violating  sections  151  and  152  of  the  Election  Act  in  the 
matter  of  providing  and  paying  for  meat,  drink  or  refresh- 
ments. 

After  taking  evidence  the  Court  adjourned  until  Septem- 
ber Srd,  1883,  when  judgment  was  delivered  at  Toronto. 
The  judgments  fully  set  out  the  effect  of  the  evidence. 

Patterson,  J.  A. — The  respondent,  Mr.  Fauquier,  was 
shown  by  his  own  evidence,  as  well  as  by  that  of  other 
witnesses,  to  have  violated  section  151  of  the  Election 


214 


PROVINCIAL  ELECTION. 


Act,  which  forbids  any  candidate  or  any  other  person  to 
provide  or  furnish  drink  or  other  entertainment  at  his 
expense,  to  any  meeting  of  electors  assembled  for  the  pur- 
pose of  promoting  the  election,  previous  to  or  during  such 
election. 

The  occasion  was  a  public  meeting,  held  by  the  respon- 
dent, at  a  place  called  Commanda  Creek  ;  the  meeting  was 
held  in  the  dining-room  of  a  tavern  kept  by  one  Fitzger- 
ald, and  consisted  of  about  sixteen  persons,  who  were  not 
all  of  the  same  political  party  w^ith  the  respondent.  As  soon 
as  the  proceedings  closed  (that  is  to  say,  when  every  one 
had  spoken  who  w^ished  to  address  the  meeting  on  either 
side)  nearly  all  those  present  crossed  the  hall  and  went 
into  the  bar-room  ;  the  respondent  followed,  first  inviting 
the  few  who  remained,  including  one  gentleman  who  had 
spoken  in  opposition  to  him,  to  join  them ;  and  then,  in 
the  bar-room,  he  invited  them  all  to  drink,  which  they 
did,  the  respondent  paying  for  the  liquor ;  this  was  on  the 
23rd  of  February;  the  respondent  had  been  chosen  as  their 
candidate,  by  a  convention  of  his  party,  on  the  15th  of  Feb- 
ruary ;  the  nomination  day  was  on  the  27th  of  February, 
and  the  polling  w^as  on  the  13th  of  March. 

We  had,  before  the  investigation  of  this  charge,  declared 
the  election  void,  by  reason  of  corrupt  practices  committed 
by  agents  of  the  respondent;  had  this  not  been  so,  it  would 
necessarily  have  been  avoided,  under  the  effect  of  section 
158,  by  the  \iolation  by  the  candidate  of  section  151, 
which  is  a  corrupt  practice. 

The  questions  which  we  reserved  for  consideration,  and 
with  which  we  have  now  to  deal,  are  those  which  arise 
under  sections  161  and  162.  The  former  of  these  sections^ 
in  addition  to  the  avoidance  of  the  election,  attaches  to 
the  candidate  found  guilty  of  a  corrupt  practice,  the  inca- 
pacity, during  the  next  eight  years,  of  being  elected  to, 
and  of  sitting  in,  the  Legislative  Assembl}^  and  of  being 
entered  in  any  voters'  list  as  a  voter,  and  of  voting  at  any 
election,  and  of  holding  any  office  at  the  nomination  of  the 
Crown,  or  of  the  Lieutenant-Governor  of  Ontario,  or  any 
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iDunicipal  office  ;  but  section  162  provides  that  in  certain 
circumstances  the  candidate  shall  be  relieved  from  this 
severe  penalty. 

This  section  declares  that,  if  it  appears  to  the  Court  or 
the  judges  trying  an  election  petition,  that  an  act  consti- 
tuting in  law  a  corrupt  practice  was  committed  by  a  can- 
didate, or  with  his  knowledge  and  consent,  he  shall  not  be 
subject  to  the  penalties  and  disabilities  under  the  preced- 
ing  section,  provided  four  things  occur  : — 

Firstly.  The  act  which  constitutes  in  law  a  corrupt  prac- 
tice must  have  been  committed,  or  consented  to,  without 
any  corrupt  intent. 

Secondly.  It  must  have  been  committed,  or  consented  to, 
in  an  ignorance  which  was  involuntary  and  excusable. 

Thirdly.  The  evidence  must  show  that  the  candidate 
honestly  desired  to  have  the  election  conducted  according 
to  law. 

Fourthly.  The  evidence  must  also  show  that  the  candi- 
date, in  good  faith,  endeavored,  as  far  as  he  could,  to  have 
the  election  conducted  according  to  law. 

This  is  the  first  time,  so  far  as  we  are  aware,  that  it  has 
become  necessary  to  apply  these  provisions  to  the  facts 
proved  upon  the  trial  of  an  election  petition  ;  we  have, 
naturally,  considered  them  with  anxiety,  and  may  have  to 
refer  at  some  length  to  matters  which  have  appeared  from 
the  evidence  given  before  us  during  the  trial,  and  which 
seem  to  bear  upon  the  application  of  the  section  to  the 
case  of  the  present  respondent. 

The  respondent  was,  as  I  have  said,  chosen  by  a 
meeting  of  members  of  the  Conservative  party,  which  is 
sometimes  spoken  of  as  a  convention,  on  February  15th. 
He  at  once  addressed  himself  energetically  to  the  work  of 
his  canvass,  and  he  held  no  fewer  than  thirty-two  meetings 
in  difierent  parts  of  the  very  extensive  electoral  district 
during  the  four  weeks  which  intervened  between  the  day 
of  the  convention  and  the  polling  day,  holding  generally 
two  meetings  a  day.  There  is  nothing  before  us  to  suggest 
that  in  the  selection  of  the  respondent  or  his  acceptance  of 
28 — VOL,  1.  E.C. 
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that  nomination,  anything  was  in  contemplation  but  a  fair 
and  honest  contest ;  if  it  assumed  a  different  character  at  a 
later  stage,  that  may  have  been  the  doing  of  others  than 
the  respondent  or  those  with  whom  he  acted  at  the  outset; 
but  it  is  impossible  to  consider  the  questions  before  us 
without  reference  to  those  later  proceedings.  It  is  clearly 
established  that  a  number  of  persons,  who  seem  to  have 
had  no  connection  with  the  district,  came  into  it  some  eight 
or  ten  days  before  the  election  day,  for  the  purpose  of 
aiding  in  the  contest ;  one  party  came  to  Gravenhurst ; 
there  were  eight  or  ten  of  them,  the  leader  being  appa- 
rently a  Mr.  Anderson.  We  are  indebted  to  Mr.  Marter 
of  Gravenhurst,  an  active  and  influential  supporter  of  the 
respondent,  for  an  account  of  some  of  the  proceedings 
there,  which  in  its  candour  and  honesty  was  in  marked 
contrast  with  the  evidence  given  by  some  of  the  other  wit- 
nesses. Mr.  Anderson  and  his  companions,  after  conference 
with  Mr.  Marter  and  others  of  the  party,  separated,  Ander- 
son remaining  at  Gravenhurst,  and  the  others  going  to  dif- 
ferent localities  in  the  district.  Another  party,  which  in- 
cluded persons  named  Shields,  Pringle,  and  Smith,  came  to 
Bracebridge,  where  they  were  in  communication  with  some 
of  those  friends  or  agents  of  the  respondent  with  whom 
he  appears  to  have  more  directly  associated,  particularly 
Mr.  Mahaffy,  his  financial  agent,  and  Mr.  Roper,  who  con- 
ducts a  private  bank  under  the  name  of  the  Muskoka 
Banking  Company ;  and  also  with  others  who,  though  not 
so  directly  associated  with  the  respondent,  were  clearly  his 
agents  in  contemplation  of  law,  as  we  held  in  the  cases  of 
Messrs.  Chantler,  Perry,  and  Nichol.  The  evidence  leaves  no 
doubt  upon  our  minds  that  the  purpose  of  these  persons 
who  came  from  outside  the  district  was  to  influence  the 
election  by  corrupt  means.  As  far  as  evidence  was  given 
of  actual  transactions,  the  expenditure  of  money  either  in 
direct  bribery,  or  in  other  ways  which  the  statute  declares 
corrupt,  was  shewn  in  several  instances  ;  there  was  proved 
the  declaration  of  one  person,  through  whom  money  was 
thus  disbursed,  that  the  object  was  to  carry  the  election  if 
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■money  would  do  it ;  the  disbursement  of  money  by  Ander- 
son was  specifically  proved,  although  I  believe  the  only 
corrupt  act  into  which  it  was  traced  was  the  hiring  of 
teams  to  take  persons  from  Gravenhurst  to  an  unorgan- 
ized township  to  vote,  and  the  providing  for  their  expenses. 
A  similar  expedition  from  Bracebridge  was  provided  for 
by  money  paid  through  the  bauds  of  one  Cosgrove ;  it  did 
not  appear  who  he  was,  further  than  that  he  did  not 
belong  to  the  district.  He  was  not  shewn,  by  direct  evidence, 
to  be  connected  with  Shields  or  his  party,  but  there  was 
evidence  enough  to  justify  the  inference,  if  it  were  neces- 
sary to  find  the  fact,  that  such  a  connection  existed.  The 
evidence  is  that  of  Mills  who  went  in  charge  of  the  expe- 
dition. He  had  been  introduced  to  Shields  at  the  British 
Lion  on  the  occasion  on  which  he  was  engaged  to  go  with 
the  party.  He  had  there  met  a  number  of  other  supporters 
of  the  respondent.  He  has  mentioned  the  names  of  some 
of  them,  including  Mr.  Roper,  Mr.  Perry,  and  a  Mr.  Tookey, 
the  Ueeve  of  the  Township  of  Macaulay,  in  which  town- 
ship Mills  lives  ;  he  tells  us  that  the  subject  of  the  expenses 
of  the  expedition  was  not  mentioned  in  the  room  where  he 
met  these  gentlemen,  but  outside  he  spoke  of  it  to  Mr. 
Tookey,  who  assured  him  that  the  expenses  would  be  paid. 
He  conveyed  that  assurance  to  the  men  who  went,  and  it 
was  made  good  by  the  appearance  of  Cosgrove  with  the 
money. 

A  sum  of  money,  which  was  spoken  of  by  Roper  as 
Sl,000,  was  remitted  to  him,  or  to  the  Muskoka  Banking 
Company,  by  a  bank  draft,  and  was  handed  by  him  to 
Shields.  This  was  one  of  the  incidents  respecting  which  we 
felt  we  were  not  put  in  possession  of  the  whole  truth.  As 
told  to  us  the  transaction  was  far  from  bearing  the  aspect 
of  an  ordinary  business  transaction.  Mr.  Roper  told  us 
that  Mr.  Shields  enquired  if  he  could  cash  a  cheque  for 
one  thousand  dollars ;  and  being  told  that  he  could,  there 
comes,  after  some  days,  a  bank  draft  not  payable  to  Shields 
or  requiring  his  endorsement,  but  payable  to  the  Muskoka 
Banking  Company  ;  and,  as  far  as  confided  to  us,  without 
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any  advice  or  information  about  it  but  what  Shields  verb- 
ally gives  to  Roper,  who  upon  that  voucher  alone  hands 
him  over  the  money.  The  inevitable  conclusion  that  that 
money  came  for  election  purposes  is  entirely  consistent 
with  what  is  proved  respecting  the  illegal  expenditure  of 
moneys,  even  though  no  part  of  the  specific  remittance 
may  be  traced.  These  are  not  the  only  bits  of  evidence  on 
the  subject  of  the  money  sent  into  or  used  in  the  district ; 
amongst  other  information  there  is  that  given  by  Mr.  Burk 
respecting  his  trip  to  Lake  Nipissing  with  some  $400  in  his 
pocket;  although  finding,  as  I  gather  from  his  account,, 
that  he  had  been  anticipated  by  some  one  else  in  the  work- 
of  bringing  forward  the  voters  working  on  the  Canadian 
Pacific  Railway,  he  only  paid  his  own  expenses  and 
brought  back  the  greater  part  of  the  funds.  Then  there  is 
the  evidence  of  the  payments  on  which  we  have  had  to 
pronounce,  and  of  sums  mysteriously  received  by  voters 
through  the  post  office  or  otherwise,  and  the  evidence  of 
the  taking  of  trunks  containing  whiskey  with  them  by 
those  persons  or  some  of  them  who  went  to  promote  the 
election  in  various  parts  of  the  district.  The  result  of  all 
this  is  the  conviction  that,  to  whomsoever  the  scheme  is  to 
be  attributed,  there  was  an  organized  and  systematized 
plan  to  employ  means  which  are  either  corrupt  in  them- 
selves or  are  stigmatized  by  the  statute  as  corrupt,  in  influ- 
encing this  election  :  and  that  it  was  part  of  the  system  to 
bring  those  means  to  bear  as  generally  as  possible  through 
all  parts  of  the  electoral  district ;  this  circumstance,  apart 
from  the  actual  proof  of  individual  acts  of  corrupt  or 
illegal  character,  has  to  be  borne  in  mind  in  our  present 
enquiry;  it  has  also  to  be  remembered  that  the  subject  of 
the  vote  in  the  unorganized  localities  has  been,  as  explained 
to  us  by  Mr.  Marter,  a  part  of  the  general  plan  decided 
upon  by  the  members  of  the  Conservative  party  in  the  dis- 
trict itself.  He  gave  us  to  understand  that  the  Conserva- 
tive party  had  formerly  acted  upon  the  view  of  the  stat- 
ute adverse  to  the  right  of  a  man  to  vote  in  an  unorgan- 
ized township  when  he  was  not  a  resident  householder  in 
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any  unorganized  place,  and  when  he  did  not  own  propert}^ 
anj^where  in  the  district  of  the  value  of  $200,  but  that  as 
the  Reform  party  had  polled  such  votes,  the  Conservatives 
had  decided,  partly  for  that  reason,  and  partly  from  some- 
thing understood  to  have  been  said  in  the  Legislative 
Assembly  by  Mr.  Mowat,  to  poll  such  votes  on  this  occas- 
ion. He  did  not  speak  of  this  as  a  matter  which  had  been 
debated  at  any  meeting  of  the  Conservative  Association, 
but  as  something  which  had  been  talked  of,  and  had  come 
to  be  understood  as  part  of  the  plan  of  the  campaign.  This 
was  all  known  to  the  respondent.  Mr.  Marter  also 
explained,  and  indeed  it  was  rather  made  a  point  on  the 
part  of  the  respondent  when  one  of  these  charges  was 
under  discussion,  that  the  voters,  or  assumed  voters,  could 
not  be  got  out  to  the  remote  polling  places  without  hiring 
teams  and  supplying  provisions  for  the  men.  The  respon- 
dent spoke  as  if  he  had  taken  it  for  granted  that  enough 
teams  would  be  volunteered  by  their  owners  to  take  these 
people  to  the  polls ;  but,  if  we  accept  the  statement  that  he 
knew  so  little  of  what  practical  men  like  Mr.  Marter  speak 
of  as  a  matter  of  course,  and  which  the  fact  that  the  teams 
had  to  be  hired  when  the  time  came  proves  to  have  been 
a  necessary  part  of  the  undertaking,  there  still  remains  the 
supplying  of  the  provisions,  and  in  that  way  paying  the 
expenses  of  the  voters  which  some  one  had  to  do,  as  there 
is  no  suggestion  that  the  voters  were  expected  to  pay  their 
own  expenses,  or  that  they  were  people  who  had  the  means 
to  do  so. 

Now,  with  this  glance  at  the  general  character  of  the 
contest  as  conducted  by  some  of  those  most  active  on  the 
part  of  the  respondent,  let  us  return  to  the  section  162. 

Of  the  four  things  which  have  to  concur  for  the  relief  of 
the  candidate,  the  first  two  relate  to  the  time  of  the  com- 
mission of  the  corrupt  act ;  the  other  two  to  the  whole 
contest.  The  act  may  be  committed  or  consented  to  inad- 
vertently, without  any  corrupt  intent,  or  in  an  ignorance 
such  as  the  statute  speaks  of,  whatever  its  precise  mean- 
ing may  be  ;  but  that  will  not  excuse,  unless  there  is 
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through  the  whole  contest  the  honest  desire,  and  the  hon- 
est endeavour  to  have  the  election  conducted  according  to- 
law.  How  are  we  to  deal  in  the  present  case  w^ith  these 
last  requirements  ?  Is  it  possible  to  reconcile  the  facts  to 
which  I  have  adverted — th  e  sy  stematicand  designed  infringe- 
ment of  the  law  by  those  so  active  in  the  election  as  those 
strangers  to  the  district  and  those  who  acted  with  them 
were — all  of  whom  were  persons  for  whose  acts,  as  his 
agents,  the  respondent  would  most  probably  be  responsible 
— with  the  honest  desire  and  the  bond  fide  endeavour,  on 
the  part  of  the  respondent  personally,  to  have  the  election 
conducted  in  a  different  manner  ?  Such  a  conclusion 
might  not  be  impossible  in  every  case.  It  is  possible  to 
imagine  the  case  of  a  gentleman  who  offers  himself,  or 
accepts  an  invitation,  to  run  as  a  candidate,  with  the 
strongest  desire  and  determination  to  observe  in  good  faith 
all  that  the  law  requires,  finding  the  cause  taken  out  of  his 
hands  by  persons  actuated  by  a  different  spirit,  and  with, 
whose  course  he  refuses  to  concur.  Such  supporters  might 
jeopardize  or  destroy  a  good  cause  ;  but  it  would  be  unjust 
to  visit  personally  with  the  consequences  of  their  miscon- 
duct the  candidate  against  whose  desire,  and  in  spite  of 
whose  endeavours  they  had  persisted  in  their  corrupt 
practices.  We  have  considered  the  evidence  in  this  case 
with  the  desire  to  find  ground  for  regarding  the  respondent 
in  this  light ;  but  we  regret  to  have  to  say  that  we  cannot 
do  so  upon  any  fair  treatment  of  the  evidence.  It  may  be 
that,  even  if  we  assume  that  the  respondent  commenced 
his  contest  with  no  idea  of  violating  the  law,  and  that  the 
efforts  made  by  others  to  aid  by  irregular  methods  were 
only  known  to  him,  if  they  were  known,  at  a  late  period, 
it  would  be  expecting  too  much  from  him  to  look  for  active 
steps  by  way  of  public  denunciation  or  repudiation  of  the 
of  the  powerful  aid  they  were  bringing.  The  temptation  to 
benefit  by  their  conduct  may  have  been  irresistible,  or 
other  causes  than  his  personal  wishes  may  have  prevailed, 
to  check  any  attempt  at  interference  with  those  who  had 
come  to  take  part  in  the  contest,  if  not  to  control  it ;  what- 
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ever  the  reasons  were,  we  have  to  look  at  the  fact  that  no 
repudiation  or  disclaimer  is  shewn. 

It  would  be  rather  taxing  credulity  to  ask  us  to  assume 
that  while  a  course  of  the  character  I  have  alluded  to  was 
being  pursued  in  so  many  parts  of  the  electoral  district  by 
pei-sons  who  were  strangers  there,  with  little  or  no  pretence 
of  secrecy,  and  while  the  respondent  was  passing  from 
place  to  place  canvassing  and  holding  meetings,  no  whisper 
of  it  should  have  reached  the  ears  of  the  person  chiefly 
interested.  One  could  not  so  assume,  without  tolerably 
convincing  proof ;  and  under  the  statute  affirmative 
evidence  is  required  ;  but,  unfortunately  for  the  respondent, 
whatever  evidence  there  is  accords  with  the  presumption 
of  his  knowledge ;  not  necessarily  knowledge  of  any 
specific  act  of  a  corrupt  nature,  but  knowledge  of  the 
general  nature  of  the  tactics  likely  to  be  resorted  to.  That 
evidence  is  mainly  what  we  are  told  of  the  interviews  of 
the  respondent  with  Anderson  and  with  Shields  ;  that 
with  Anderson  is  spoken  of  by  the  respondent  himself,  and 
by  at  least  one  other  witness,  I  think,  Mr.  Marter;  election 
matters  were  the  theme  of  their  conversation  ;  though,  as 
it  was  late  one  evening,  after  the  respondent  had  done  i 
hard  day's  work,  little  may  have  been  said ;  nothing  ir^ 
deprecation  of  illegal  practices  such  as  were  then  planned 
at  Gravenhurst,  and  such  as  Mr.  Marter  tells  us  could  not 
be  avoided  in  sending  men  to  the  unorganized  townships, 
is  shewn  to  have  then  been  said;  yet,  we  should  possibly 
hesitate  to  hold,  from  what  we  know  of  that  interview 
alone,  that  the  respondent  knowing  or  suspecting  that 
corrupt  practices  were  being  resorted  to,  connived  at  them. 
But  the  interview  with  Shields  is  told  in  a  different  way. 
We  have  the  respondent's  own  avowal  that  he  purposely 
avoided  the  mention  of  election  matters  to  Shields,  and 
that  Shields  was  equally  guarded  in  speaking  to  him ;  in 
the  face  of  this,  we  cannot  see  our  way  to  say  that  it  is 
shewn  by  the  evidence  that  the  respondent,  in  good  faith, 
endeavoured  as  f;ir  as  he  could  to  have  the  election  conducted 
according  to  law,  or,  that  he  honestly  desired  that  these 
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people  should  confine  their  exertions  within  the  limits 
which  the  law  permitted  ;  it  is  not  enough  to  say  that  he 
carefully  endeavoured  to  avoid  personally  doing,  or  invol- 
ving himself  in  any  illegal  practices ;  it  is  his  desire  and 
endeavour  with  reference  the  general  conduct  of  the  elec- 
tion which  we  have  to  consider. 

Thus  we  are  compelled  to  hold  that  the  respondent  has 
not  brought  himself  within  either  the  third  or  fourth  of 
the  requisites  of  section  162. 

It  is  possible  that  our  view  of  the  evidence  as  it  applies 
to  these  may  influence  our  conclusion  as  to  the  first  and 
second  requisites  ;  but,  upon  them  also  we  are  unable  to 
come  to  a  decision  in  favour  of  the  respondent. 

First.  Was  the  treating  of  the  meeting  done  without  any 
corrupt  intent  ?  An  attempt  was  made  to  bring  the  case 
within  the  doctrine  held  in  some  cases  in  our  courts  when, 
upon  the  question  whether  a  particular  instance  of  treat- 
ing was  or  was  not  corrupt,  weight  was  given  to  the  fact 
that  the  custom  of  treating  was  very  general,  and  only  a 
token  of  good  fellowship,  and  that  the  person  charged 
habitually  treated  persons  whom  he  met  at  taverns.  The 
respondent  was  asked  as  to  his  habits  in  this  respect,  and 
assented — though,  as  it  struck  me,  but  faintly — to  the  sug- 
gestion that  such  was  his  habit.  I  may  be  allowed  to  say 
that  the  respondent  is  a  gentleman  of  whom  I  had  formed 
a  better  opinion  than  that  which  he  then  claimed  for  him- 
self, and  I  should  be  very  unwilling  to  believe  that  he  had 
so  far  receded  from  the  traditions  which  he  must  have 
brought  with  him,  as  to  have  fallen  in  with  the  vicious 
and  destructive  custom  of  which  we  are  compelled  to  hear 
so  much ;  but  the  cases  in  which  the  matter  has  before 
arisen  were  cases  in  which  it  was  necessary  to  shew  aflir- 
matively  that  the  treating  was  corrupt.  Even  from  that 
point  of  view  they  gave,  I  think,  quite  as  much  effect  as 
could  reasonably  be  given  to  the  proof  of  the  habitual 
character  of  the  treat.  For  my  own  part,  were  the  argument 
addressed  to  me  that  a  man  ought  not  to  be  charged  with 
a  corrupt  intent  because  he  felt  compelled  to  treat  to  jwoid 
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the  imputation  of  being  mean  or  unsocial,  I  should  feel  it  / 
hard  to  resist  the  reply,  that  if  he  feared  that  imputation/ 
would  hurt  his  election,  the  corrupt  intent  in  treating  was';, 
not  neo^atived. 

In  the  pi-esent  case  we  have  to  look  at  some  circum- 
stances which  I  have  not  yet  stated.  The  treating  on 
February  23rd,  at  Commanda,  was  not  the  only  instance 
of  which  there  was  evidence,  although  it  was  the  only  one 
with  respect  to  which  we  decided  that  a  meeting  was 
treated.  A  couple  of  days  earlier  the  respondent  had  had  a 
meetino"  at  Burk's  Falls,  and  after  it  was  over  he  ordered 
liquor  for  a  number  of  men  who  were  with  him  in  the 
sitting-room  of  a  hotel ;  one  of  them,  a  Mr.  Sharp  who 
was  a  personal  friend  though  a  political  opponent,  expressly 
called  ihe  attention  of  the  respondent  to  the  danger  of 
violating  the  statute  by  treating.  It  is  not  perfectly  clear 
whether  he  had  in  his  mind  the  treating  of  a  meeting 
under  section  151,  or  the  corrupt  act  of  treating  by  a  can- 
didate forbidden  by  section  152,  or  indeed  that  any  specific 
provision  was  thought  of  The  fact  is  not  denied  that 
attention  was  called  to  the  subject,  and  the  respondent 
candidly  tells  us  that  he  had  reasoneH  about  the  matter, 
though,  as  he  says,  in  ignorance  of  the  precise  provisions  of 
oT  the  statute  ;  and  thinking  that  until  the  formal  nomina-  ■ 
tion  had  taken  place  he  was  not  a  candidate,  he  concluded 
that  until  that  time  he  might  safely  continue  to  treat.  It  , 
is  very  difficult  to  perceive  how  we  can,  consistently  with  : 
wKat  the  respondent  thus  told  us,  regard  the  treating  \ 
as~~"free  from  any  design  on  his  part  to  influence  the  I 
election.  It  was  at  his  election  meetings,  and  it  w^as  con- 
tnTued,  or  intended  by  him  to  be  continued,  up  to  that 
time  at  which,  under  his  erroneous  reasoning,  he  considered 
he  should  for  the  first  time  be  properly  considered  a  candi- 
date. I  am  by  no  means  convinced  that  if  the  respondent 
had  happened  casually^  to  drop  into  a  gathering  such  as 
one  of  these,  he  would  as  a  matter  oT  habit  or  custom,  or 
un^er  any  idea'of  the  calls  of  good  fellowship,  have  felt  it 
incumbent  on  him  to  treat  all  present;  and,  as  I  have 
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already  said,  I  should  hesitate  before  holding  such  a  con- 
sideration at  all  conclusive;  this  is  more  especially  so  when 

j  jthe  absence  of  corrupt  intent  has  to  be  affirmatively 

//  shewn. 

What  is  the  exact  force  intended  for  the  words,  "  an 
ignorance  which  is  involuntary  and  excusable,"  I  do  not 
pretend  to  say  ;  I  do  not  know  whether  ignorance  of  fact 
or  ignorance  of  law  is  meant :  probably  both.  After 
deciding,  as  we  do,  upon  the  other  requisites  of  section  162, 
it  is  not  important  to  enquire  closely  what  the  phrase 
should  be  held  to  mean.  The  respondent  told  us  that  he 
had  been  promised  a  copy  of  the  Election  Act,  but  had  not 
received  it.  He  would  scarcely  have  found  in  it  a  correction,, 
in  terms,  of  his  notion  that  a  man  who  was  soliciting  the 
votes  of  the  electors  for  the  coming  election  was  not  a 
candidate,  though  he  would  have  seen  that  the  prohibition 
to  furnish  refreshments  to  meetings  of  electors,  under  sec- 
tion 151,  is  not  confined  to  candidates,  but  extends  to  all 
persons. 

To  hold  that  with  the  knowledge  that  there  was  such 
an  Act,  and  with  the  means  of  procuring  a  copy  for  himself, 
or  of  obtaining  access  to  one,  or  advice  from  a  legal  friend, 
and  particularly  after  a  warning  on  the  precise  subject 
such  as  that  given  by  Mr.  Sharp,  a  repetition  of  the  prac- 
tice could  be  said  to  have  occurred  in  an  ignorance  which 
was  either  involuntary  or  excusable,  would  be  to  treat  the 
section  as  relieving  the  candidate  from  the  exercise  of 
ordinary  diligence  and  ordinary  intelligence.  If  so  great 
latitude  in  the  application  of  the  statute  could  in  any  case 
be  justifiable,  it  would  certainly  not  be  so  in  the  case  of 
one  who,  like  the  respondent,  is  a  gentleman  of  education 
and  intelligence. 

I  may  sum  up  or  recapitulate  the  results  of  our  consider- 
ation. We  find  that  the  act  of  the  respondent,  in  furnishing 
drink  at  his  expense  to  a  meeting  of  electors  assembled  at 
Commanda  Creek,  for  the  purpose  of  promoting  the  election,, 
which  constitutes  in  law  a  corrupt  practice,  while  it  appears 
to  have  been  committed  in  ignorance  that  it  was  a  violation 
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of  the  statute,  does  not  appear  to  have  been  committed  in 
an  ignorance  which  was  involuntary  or  excusable. 

We  are  disposed  to  believe  that  the  respondent  w^as^ 
desirous,  and  that  he  endeavored  to  avoid  personally 
committing  illegal  or  corrupt  practices,  and  even  to  avoid 
actual  knowledge  of  their  commission  by  others  acting  in 
his  support ;  but  we  are  not  satisfied  that  he  was  ignorant 
that  such  practices  were  likely  to  be  committed  by  persons 
acting  on  his  behalf  in  the  conduct  of  the  election ;  and 
finding  that  corrupt  practices  did  prevail,  and  as  there  is 
reason  to  believe  did  extensively  prevail,  at  the  election, 
and  amongst  those  who  supported  the  respondent,  we  are 
unable  to  say  that  the  evidence  shews  the  respondent  to 
have  honestly  desired,  and  in  good  faith  endeavoured,  as 
far  as  he  could,  to  have  the  election  conducted  according 
to  law. 

We  feel  ourselves,  therefore,  compelled  to  come  to  the 
conclusion  that  the  respondent  is  not  relieved  by  the  162nd 
section  of  the  statute  from  the  penalties  and  disabilities 
incurred  under  the  preceding  section. 

Fekguson,  J,,  said  he  had  nothing  to  add  :  after  serious 
consideration,  he  fully  concurred  in  the  able  judgment 
just  delivered  by  Mr.  Justice  Patterson. 


The  respondent  appealed  to  the  Court  of  Appeal,  and 
the  appeal  was  argued  on  June  2nd,  1884. 

C.  Robinson,  Q.  C,  and  McCarthy,  Q.  C,  for  the 
appellant.  The  respondent  fancied  the  Act  R.  S.  0.  ch. 
10,  sec.  151,  did  not  appl}^  until  after  his  nomination.  His 
conduct  w^as  "  involuntary  and  excusable,"  within  the 
meaning  of  section  162.  He  honestly  desired  to  have  the 
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election  conducted  according  to  law  What  the  Act  was 
intended  for  was  to  put  a  stop  to  committee  meetings 
being  treated  with  intent  to  influence  the  election.  We 
refer  to  Wilherforce  on  Stat.  Law,  p.  247;  The  Wet- 
land Case,  H.  E.  C,  p.  187;  The  Dwndas  Case,  ih.,  p. 
205;  The  West  Wellington  Case,  ih.,  p.  231;  The  East 
Peierhorougk  Case,  ih.,  p.  245  ;  The  North  Victoria  Case, 
ih.,  p.  252 ;  The  Forth  Middlesex  Case,  ih.,  p.  376  ;  The 
Halton  Case,  ih.,  p.  283  ;  The  North  Grey  Case,  ih.,  p.  362  ; 
The  West  Hastings  Case,  ih.,  p:  539. 

Bethune,  Q.  C,  Lount,  Q.  C,  and  Johnston,  for  the 
respondents,  referred  to  Wilherforce  on  Statutes,  pp.  251. 
32  Vic.  ch.  21,  sec.  61,  (0.) ;  39  Vic.  ch.  10,  (O.,) 

June  30th,  1884.  Hagarty,  C.  J.  O.— We  have  first  to 
consider  whether  the  respondent  was  properly  held  to  have 
been  guilty  of  a  corrupt  practice  under  R.  S.  O.  ch.  10 , 
sec.  151. 

"  No  candidate  *  shall,  nor  shall  any  other  person 
either  provide  or  furnish  drink  or  other  entertainment  at 
the  expense  of  such  candidate  or  other  person,  to  any 
meeting  of  electors  assembled  for  the  purpose  of  promoting 
such  election  previous  to  or  during  such  election,  or  payor 
promise,  or  engage  to  pay  for  any  such  drink  or  other  enter- 
tainment, except  only  that  nothing  herein  contained  shall 
extend  to  any  entertainment  furnished  to  any  such  meet- 
ing of  electors  by,  or  at  the  expense  of,  any  person  or  per- 
sons at  his,  her  or  their  usual  place  of  residence." 

The  respondent  had  been  accepted  as  a  candidate  on 
behalf  of  the  Conservative  electors ;  Mr.  Bettes  by  their 
opponents. 

Printed  bills  were  issued,  headed  :  "  Political  meeting. 
Mr.  Fauquier,  the  Liberal  Conservative  candidate,  will 
address  the  electors  on  the  public  questions  of  the  day  at 
the  undermentioned  times  and  places,"  (giving  a  list  of 
times  and  places,  including  Commanda,)  "  February  23rd, 
7  p.m.  Mr.  Bettes  is  most  respectfully  invited." 

The  nomination  was  fixed  for  February  27th.  The 
polling  took  place  March  13th. 
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Commanda  is  stated  to  be  a  small  hamlet  of  a  few 
houses. 

Respondent  aiTived  there  in  the  evening,  and  about 
fifteen  electors  arrived,  several  of  them  were  his  opponents, 
A  chairman  was  appointed.  Respondent  addressed  them, 
so  did  othei  s.  The^^  were  assembled  in  the  dining-room ; 
there  was  a  door  into  the  passage  dividing  it  from  the 
bar-room,  just  across  the  passage.  After  the  speaking,  the 
chairman  asked  was  there  any  one  else  to  speak  ?  No 
one  did  so,  and  he  said  he  would  close  it  up,  or  bring  it  to 
a  close,  and  the  people  began  to  move  across  the  passage 
into  the  bar-room.  Most  of  them  had  gone  there.  Respon- 
dent said  to  those  remaining  in  the  room  to  come  and  have 
a  glass.  They  all  went  into  the  bar-room,  and  respon- 
dent repeated  the  invitation  to  all  there  to  have  a  drink. 
He  had  said  to  one  of  the  witnesses  before  leaving  the 
dining-room,  "  well,  if  we  cannot  agree  in  politics,  we  will 
go  and  have  a  drink  together."  In  the  bar,  after  repeat- 
ing the  invitation,  they  all  had  a  drink,  for  which  respon- 
dent paid. 

This  was  held  to  be  a  violation  of  section  151. 

It  was  urped  before  us  that  this  was  not  a  meeting 
within  the  statute. 

Chief  Justice  Draper,  in  the  Halton  Case,  H.  E.  C, 
285,  seems  to  have  considered  that  "  a  meeting  of  electors 
all  of  one  way  of  thinking  to  support  a  particular 
candidate,  or  of  a  committee  to  aid  in  his  return,  at  which 
refreshments  were  provided  at  the  expense  of  one  or  more 
of  them,  could  not,  unless  in  some  extreme  case,  be  deemed 
a  breach  of  the  provisions  against  treating." 

The  case  was  before  this  Court  on  appeal  on  another 
charge,  and  it  was  not  necessary  to  notice  the  point. 

I  am  not  clear,  from  the  report,  whether  the  learned 
Chief  Justice  was  referring  to  corrupt  treating  generally, 
or  to  this  particular  clause. 

Chief  Justice  Cameron,  in  the  recent  East  Middlesex 
Case,  {a)  takes  an  opposite  view,  and  holds  that  "a  general 

(a)  Post  p.  250. 
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meeting  of  electors,  called  to  hear  the  speeches  of  the  can- 
didates, can  hardly  be  deemed  assembled  to  promote  the 
election,  as  far  as  those  assembled  were  concerned.  They 
came  to  hear,  not  to  act,  while  in  the  case  of  the  committee 
it  is  assembled  to  act  in  the  promotion  of  the  election  ;  and 
when  the  latter  part  of  the  clause  is  considered  it  appears 
to  me  the  latter  kind  of  meeting  is  indicated  very  clearly.' 

Chief  Justice  Draper,  in  the  East  Peterborough  Case,  H. 
E.  C,  at  p.  251,  holds  that  a  meeting  attended  by  both 
candidates  and  their  friends  is  a  meeting  within  this 
clause  : 

"It  is  not  open  to  question  that  the  meeting  was  assembled 
for  the  purpose  of  promoting  the  election,  unless  the  statute 
is  to  receive  the  narrower  construction  that  a  meeting  of  the 
supporters  of  only  one  candidate  is  meant,  and  the  promo- 
tion of  the  election  means  only  the  promotion  of  the  election 
of  that  candidate.  I  do  not  doubt  that  such  a  case  would 
be  within  the  Act.  *  *  Still  I  am  of  opinion  that  the 
wider  construction  is  no  more  than  what  the  Legislature 

o 

intended.  *  *  Unless  the  larger  construction  prevail,  a 
general  meeting  of  electors,  held  only  for  the  purpose  of 
selecting  a  candidate,  would  not  be  within  its  provisions, 
and  the  providing  and  furnishing  drink  or  other  entertain- 
ment to  the  electors  would  not  be  prohibited.  I  do  not 
agree  to  such  an  inter[^retation." 

I  am  of  opinion  that  the  present  was  a  meeting  within 
both  the  letter  and  the  spirit  of  the  151st  clause. 

The  object,  (amongst  others)  was  evidently  to  extend  to 
treating  as  a  means  of  influencing  the  voters.  If  a  can- 
didate call  a  meeting  to  hear  him  express  his  views  on 
public  questions,  it  is  doubtless  done  to  place  himself 
favourably  before  the  constituency,  and  the  fact  of  the 
presence  of  voters  of  an  opposite  political  stripe,  makes  it 
all  the  more  likely  that  the  candidate  would  strive  to  pro- 
pitiate and  win  their  favour  by  treating,  &c.,  than  if  none 
were  present  but  his  own  known  friends. 

He  called  the  meeting,  in  my  judgment,  to  promote  the 
election  or  to  improve  his  chances  of  success  by  personal 
intercourse  with  the  voters. 
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Such  treating  would  be  clearly  within  the  mischief 
■sought  to  be  remedied. 

It  must,  of  course,  be  also  reasonably  within  the  letter 
as  was  pointed  out  recently  in  this  Court  in  the  South 
Victoria  Case,  ante  p.  1 82,  and  in  the  case  there  cited  of 

PhiljDots  V.  St.  George's  Hospital,  6  H.  L.  c.  338. 

Then  it  is  urged  that  the  meeting  was  over  before  the 
refreshments  were  furnished. 

It  was  over  in  one  sense  that  the  chairman  had  formally 
closed  it. 

But  the  voters  composing  the  meeting  all  remained,  part 
in  the  dining  room,  or,  as  may  be  said,  in  the  act  of  a 
general  movement  a  few  feet  away  across  the  passage  into 
the  bar-room. 

The  statute  says  nothing  as  to  any  organization  of  a 
meeting.  It  is,  I  think,  clearly  a  meeting  of  electors, 
whether  the  formalities  of  appointing  a  chairman  or  a 
secretary  had  been  observed  or  not. 

An  evasion  of  the  section  could  always  be  readily  effec- 
ted by  omitting  any  formal  organization.  Fifteen  voters 
might  very  easily  have  met  and  discussed  these  election 
matters  without  placing  any  one  in  the  chair. 

To  hold  that  the  section  ceased  to  apply  as  soon  as  the 
chairman  formally  closed  the  meeting,  would,  as  it  seems 
to  me,  be  the  narrowest  possible  construction  of  the 
clause,  and  a  forgetfulness  of  both  its  spirit  and  letter. 

If  the  Legislature  had  prohibited  any  person  from  wear- 
ing any  party  badge  or  emblem,  green  or  orange  scarf,  &c., 
at  any  meeting  of  electors,  I  think  it  would  be  an  extraordi- 
nary construction  to  put  on  the  enactment  if  we  held  that 
people  could  lawfully  assemble  at  the  appointed  place  of 
meeting  decorated  with  the  prohibited  badges,  &c.,  and  that 
it  would  only  become  unlawful  as  soon  as  the  meeting  was 
called  to  order  by  a  chairman,  and  that  as  soon  as  he  an- 
nounced the  proceedings  to  be  at  an  end,  every  votes- 
present  might  at  once  resume  his  decorations. 

This  would  seem  to  me  to  amount  to  a  complete  nullifi- 
cation of  the  enactment,  destructive  alike  to  its  spirit  and 
its  letter. 
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In  the  late  case  of  the  Prescott  election,  (a)  my  learned 
brother  Osier — (the  Court  consisting  of  its  late  Chief,  of 
myself.  Burton  and  Osier,  J  J.  A.)  used  this  language  after 
citing  the  authorities : 

"Without  attempting  to  lay  down  any  inflexible  rule 
for  the  circumstances  of  each  particular  case  as  regards  the 
extent  of  the  treating,  the  question  must,  in  my  opinion 
always  be  whether  the  entertainment  has  been  furnished 
to  the  meeting ;  that  is  to  say,  to  the  general  body  of 
electors,  comprising  such  meeting,  whether  before,  during 
or  after  the  business  of  the  meeting,  and  while,  as  a  body, 
such  electors  remain  at  the  place  of  meeting  or  elsewhere. 
I  think  there  is  nothing  in  the  cases  really  inconsistent 
with  this  proposition." 

Omitting  the  words,  "  or  elsewhere,"  which  may  open 
a  wide  field  of  discussion  not  necessary  in  the  case  before 
us,  I  accept  this  enunciation  of  the  law.  No  member  of 
the  Court  dissented  from,  or  doubted  this  view. 

I  am  satisfied  that  we  would  wholly  nullify  the  plain 
words  of  the  Act  if  we  accept  the  appellant's  construction, 

I  hold  that  the  meeting  called  by  the  respondent 
remained  a.s  a  meeting  or  gathering  of  voters  up  to  the 
time  when  the  entertainment  was  furnished  to  them. 

Assuming  that  the  charge  of  a  corrupt  practice  has  been 
proved  against  the  respondent,  the  question  for  decision 
remains,  whether  he  has  fairly  brought  himself  within 
the  saving  clause. 

The  legislature  affixed  the  penalty  of  disqualification  to 
certain  acts  not  in  themselves  involving  a  corrupt  or 
immoral  purpose,  but  merely  a  violation  of  regulations 
deemed  necessary  for  the  free  and  peaceable  conduct  of 
election  contests.  Cases  occur  in  which  the  heavy  penalty 
was  incurred  unwittingly  and  in  ignorance  &c.,  &c. 

Then  came  the  remedial  legislation,  R.  S.  0.  ch.  10,  sec. 
162.  If  it  appears  to  the  court  or  the  judges  trying  an 
election  petition  that  an  act  constituting  in  law  a  corrupt 
practice  was  committed  by  a  candidate  or  with  his  know- 
ledge and  consent,  (1)  but  without  any  corrupt  intent,  and 
(a)  ante  p.  88. 
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(2)  in  an  ignorance  which  was  involuntary  and  excusable, 

(3)  and  that  the  evidence  shewed  the  candidate  to  have 
honestly  desired  and  (4)  in  good  faith  endeavoured  as  far 
as  he  could  to  have  the  election  conducted  according  to 
law,  the  candidate  shall  not  be  subject  to  the  penalties  and 
disabilities  which  he  would  but  for  this  section  incur 
under  the  next  preceding  section." 

When  the  corrupt  practice  is  proved  the  burden  of  proof 
is  of  course  at  once  shifted  to  the  respondent  to  bring  him-j 
self  affirmatively  within  the  saving  clause. 

The  candidate  may  safely  pass  through  the  peril  of  dis- 
qualification by  the  weakness  or  want  of  directness  in  the 
evidence  adduced  against  him,  and  the  tendency  of  decision 
has  always  been  in  favour  of  his  innocence  of  corrupt 
motive  or  practice,  and  his  guilt  has  been  required  to  be 
proved  with  reasonable  certainty. 

Here  the  proceeding  seems  reversed.  He  is  adjudged 
guilty.  He  has  now  to  convince  his  judges  that  he  has 
fairl}^  brought  himself  within  the  saving  clauses  in  the  sec- 
tion quoted. 

The  learned  Judges  Patterson  and  Ferguson,  after  very 
full  consideration  and  a  most  elaborate  and  careful  exami- 
nation of  the  whole  case,  pronounced  with  regret  their 
inability  to  find  that  the  respondent  had  convinced  them 
of  his  being  fairly  within  the  provisions  of  the  saving 
clause.  I  have  examined  with  the  most  anxious  care  the 
very  careful  judgment  of  the  learned  Judges  and  the 
voluminous  evidence  on  which  it  is  based. 

I  feel  the  gravity  of  the  decision  as  against  the  respon- 
dent, and  the  gravity  of  our  position  as  appellate  J udges 
urged  on  his  behalf  to  over-rule  the  decisions  at  which  the 
judges  have  arrived.  It  is,  of  course,  not  disputed  that  the 
Appellate  Court  has  the  undoubted  right  to  review  the 
decision.  The  Legislature  provides  in  effect  that  if  cer- 
tain specified  matters  are  proved  to  their  satisfaction  they 
may  absolve  the  candidate.  They  decide  that  such  matters 
were  not  proved.  We,  of  course,  have  the  power  to  say 
that  they  ought  to  have  found  them  proved. 
30 — VOL.  I.  E.G. 
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The  latest  of  the  many  utterances  on  this  subject  seems 
to  be  that  of  Lord  ^Blackburn  this  year  in  the  Lords : 
Smith  V.  Chadwick,  9  App.  Cas.  at  p.  194. 

"The  Court  of  Appeal  ought  to  give  great  weight,  but 
not  undue  weight,  to  the  opinion  of  the  Judge  who  tried 
the  case  and  saw  the  witnesses  and  their  demeanour.  That 
gives  him  considerable  advantage  over  those  who  only 
draw  their  information  from  perusing  the  notes.  But  still, 
though  the  Court  of  Appeal  ought  not  lightly  to  find 
against  the  opinion  of  the  Judge  who  tried  the  cause,  I 
think  that  the  Court  of  Appeal,  if  convinced  that  the  in- 
ference in  favour  of  the  plaintiff  ought  not  to  have  been 
drawn  from  the  evidence,  should  find  the  verdict  the  other 
way." 

We  therefore,  if  we  allow  this  appeal,  must  be  "  con- 
vinced" that  the  learned  Judges  below  ought  to  have 
drawn  the  inference  from  the  evidence  which  they  declined 
to  draw. 

It  has  been  also  held  very  lately  in  Jones  v.  Gar- 
ling,  13  Q.  B.  D.  262,  that  under  the  Judicature 
Act,  the  costs  shall,  on  a  jury  trial,  follow  the  event 
unless  the  Judge,  on  application  then  made  for  good  cause 
shewn,  shall  otherwise  order.  This  power  is  given  in  a 
section  beginning  with  a  direction  that  the  costs  of  all 
proceedings  shall  be  in  the  discretion  of  the  Court.  The 
Court  of  Appeal  reversed  Lord  Coleridge's  order  refusing 
costs  on  the  ground  that  it  was  not  made  on ''good  cause." 

I  will  not  attempt  to  review  the  voluminous  evidence  on 
which  the  learned  Judges  based  their  finding.  It  is  fully 
stated  in  the  judgment  delivered. 

I  agree  in  the  opinion  there  expressed  that  there  was  a 
good  deal  of  bribery  at  the  election  ;  that  certain  persons 
came  into  the  county  for  the  purpose  of  carrying  the 
election  by  illegal  means,  and  that  such  means  were 
practised  by  some  of  them :  that  money  was  freely  used, 
and  that  the  mission  of  these  persons  and  the  practices 
resorted  to  by  them  was  tolerably  well  known  in  the  con- 
stituency, and  that  the  respondent  was  engaged  in  a  most 
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•active  personal  canvass  for  a  considerable  time  over  most 
of  the  county,  in  constant  communication  with  the  elec- 
tors and  his  friends  and  supporters. 

The  respondent  admits  that  he  intentionally  avoided 
having  any  conversation  on  the  subject  of  the  election  at  a 
short  interview  that  he  had  some  days  before  the  polling 
with  a  Mr.  Shields,  a  person  who,  rightfully  or  wrongfully, 
seems  to  have  acquired  some  marked  reputation  for  inter- 
fering in  election  contests.  The  respondent  also  stated 
that  at  this  interview  Shields  knew  better  than  to  talk 
about  the  election  to  him.  There  was  no  evidence  of  any 
illegal  act  done  by  Shields,  and  the  respondent  swore  that 
he  had  never  knowm  him  before  this  meeting,  and  knew 
nothing  of  his  character  or  of  his  interference  in  political 
matters. 

A  good  deal  of  evidence  was  adduced  as  to  treating,  and 
as  to  respondent's  knowledge,  or  means  of  knowledge,  of 
the  law  on  that  subject. 

If  the  case  had  turned  solely  on  the  question  of  the 
respondent's  violation  of  the  151st  section  as  to  treating  at 
Commanda  Creek,  I  would  have  had  to  differ,  I  think, 
from  the  judgment  below,  and  would  have  held  that  he  did 
it  without  corrupt  intent,  and  in  an  ignorance  involuntary 
and  excusable.  I  would  have  accepted  his  assertion  on 
that  point. 

I  do  not  think,  until  his  being  warned,  that  he  was 
aware  of  its  illegality,  and  hardly  believe  he  would  know- 
ingly have  jeopardized  his  election  by  such  a  violation  of 
the  law,  especially  in  presence  of  known  political  oppo- 
nents. 

My  difficulty  arises  on  the  other  requirements  of  the 
statute,  the  proof  required  from  the  respondent  of  his 
having  honestly  desired,  and  in  good  faith  endeavoured,  as 
far  as  he  could  to  have  the  election  conducted  according 
to  law. 

I  do  not  propose  to  review  the  voluminous  evidence* 
All  its  salient  points  appear  in  the  judgment  at  the  trial. 
The  decision  of  this  Court  must  be  read  after  a  perusal  of 
that  judgment. 
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With  the  most  unfeigned  anxiety  on  my  part  to  give  a 
possibly  innocent  man  the  benefit  of  every  reasonable 
doubt  in  the  case  made  out  against  him,  with  a  full  sense 
of  my  right  and  of  my  duty  to  give  my  independent  judg- 
ment on  the  case  laid  before  us,  whatever  may  have  been  the 
opinion  of  the  Judges  at  the  trial,  I  have  arrived  with 
regret,  at  least  as  sincere  as  that  expressed  by  these 
learned  personages,  that  I  cannot  join  in  reversing  their 
deliberate  decision  on  the  other  points  of  the  case.  I  am 
not  "convinced"  (as  Lord  Blackburn  puts  it)  that  the 
inferences  drawn  from  the  evidence  by  the  Court  appealed 
from  ought  not  to  have  been  drawn.  Had  they  thought 
themselves  justified,  after  hearing  and  seeing  all  the 
witnesses,  in  expressing  themselves  satisfied  that  the 
respondent  had  fairly  brought  himself  within  the  pro- 
tecting clause,  I  should  have  hesitated  long  before  I  could 
venture  to  interfere  with  their  decision. 

We  may  give  the  respondent  credit  for  having  honestly 
desired  to  keep  himself  personally  free  from  corrupt  prac- 
tice, and  not  to  put  himself  in  the  way  of  knowing  whether 
others  were  or  were  not  resorting  thereto.  The  Legislature 
seems  to  require  something  more  from  the  candidate,  and 
he  has  failed,  I  fear,  to  answer  that  requirement. 

I  am  not  prepared  to  say  that  I  am  convinced  the  finding 
is  erroneous,  and  therefore  must  hold  that  the  appeal  must 
be  dismissed. 

Burton,  J.  A. — Two  questions  are  presented  for  our 
consideration  in  this  case. 

Was  the  act  of  which  the  appellant  was  found  guilty  an 
oflTence  within  the  statute  ?  and  if  so,  is  the  construction 
placed  by  the  learned  Judges  upon  the  mitigating  clause 
correct  ? 

The  answer  to  the  first  of  these  questions  must  depend 
upon  whether  this  was  such  a  meeting  as  is  referred  to  in 
section  151,  and  whether  what  is  alleged  to  have  occurred 
was  the  furnishing  drink  to  such  a  meeting  within  the 
meaning  of  the  statute. 
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Unfortunately,  great  differences  of  opinion  appear  to 
have  existed  as  to  what  is  meant  by  the  words  "  a  meeting 
of  electors  assembled  for  the  purpose  of  promoting  such 
election,"  the  learned  Chief  Justice  of  the  Common  Pleas 
holding  in  a  recent  case  {East  Middlesex  post.  p.  250)  that 
section  151  was  specially  directed  against  the  treating  of 
committees  composed  of  electors,  and  that  a  general  meeting 
of  electors  called  to  hear  the  speeches  or  addresses  of  the 
candidates  can  hardly  be  deemed  assembled  to  promote  the 
election  as  far  as  those  assembled  are  concerned.  They  come, 
he  says,  to  hear,  not  to  act,  while  he  saj^s  in  the  case  of  the 
committee,  it  is  assembled  to  act  in  the  piomotion  of  the 
election. 

With  great  deference,  it  seems  to  me  that  such  a  con- 
struction would  be  to  give  to  the  words  used  by  the 
legislature  a  much  narrower  meaning  than  they  bear  in 
their  natural  and  ordinary  sense.  If  such  had  been  the 
intention  of  the  legislature  we  should  rather  have  expected 
them  to  say,  to  any  "  meeting  of  electors  assembled  to  pro  - 
mote  the  election  of  such  candidate"  ;  and  besides  it  must 
not  be  overlooked  that  the  section  is  directed  not  only 
against  a  candidate,  but  against  every  person  so  offending 
shewing,  I  think,  very  clearly  that  the  words  for  the 
purpose  of  promoting  such  election  "  have  reference  to  any 
meeting  assembled  in  connection  with,  and  in  furtherance 
of,  the  object  of  electing  a  representative  in  the  Legislature, 
and  are  not  confined  to  meetings  of  the  supporters  of  a 
particular  candidate.  The  late  learned  Chief  Justice 
Draper,  in  the  East  Peterborough  Case,  H.  E.  C,  at  p.  251, 
expressed  himself  clearly  to  that  effect.  "  I  do  not  doubt," 
he  says,  "  that  such  a  case "  (referring  to  a  meeting  of 
the  supporters  of  only  one  candidate)  "would  be  within 
the  Act,  and  the  evidence  on  the  present  trial  is  by  no  means 
conclusive  against  this  being  precisely  that  case.  Still  I  am 
of  opinion  the  wider  construction  is  no  more  than  what  the 
legislature  intended.  If  the  meeting  consists  of  electors  of 
different  parties,  and  it  is  held  with  the  view  of  piomoting 
^n  election,  it  must  necessarily  be  an  election  of  a  represen- 
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tative  for  the  whole  constituency  to  whatever  party  he  may 
belong.  Unless  the  larger  construction  prevail,  a  general 
meeting  of  electors  held  only  for  the  purpose  of  selecting 
a  candidate,  would  not  be  within  its  provisions,  and  the 
providing  and  furnishing  drink  or  other  entertainment 
to  the  electors  present,  would  not  be  prohibited." 

I  should  have  been  inclined  to  think,  but  for  the  con- 
cluding words  of  the  section,  that  committee  meetings 
were  not  intended  to  be  included ;  but  it  is  quite  possible 
that  the  Legislature,  with  the  knowledge  of  the  facility 
with  w^hich  these  enactments  are  frequently  evaded,  have 
thought  it  desirable  to  include  all  kinds  of  meetings  of 
electors  in  any  way  concerned  in  the  promotion  of  the 
election,  making  the  prohibition  as  wide  and  general  as 
possible,  and  then  excluding  from  the  operation  of  the 
enactment  the  furnishing  of  entertainment  to  such  meet- 
ing (presumably,  in  such  connection,  a  committee  meeting) 
at  the  usual  place  of  residence  of  such  candidate  or  other 
person. 

I  think  some  of  the  apparent  discrepancies  in  the  deci- 
sions may  be  attributed  to  a  want  of  care  in  ascertaining 
under  which  enactment  the  decisions  were  given.  There 
was  much  reason  I  think  in  the  contention  that  section  61 
of  the  Act  of  1868,  where,  in  addition  to  the  treating,  it 
was  necessary  to  show  that  it  was  done  with  intent  to  pro- 
mote the  election  of  the  candidate,  was  confined  to  fur- 
nishing entertainment  to  a  meeting  assembled  for  the  pur- 
pose of  promoting  his  election;  but  under  the  present 
enactment  no  such  intent  need  be  shown,  and  the  meeting 
referred  to  is  a  meeting  assembled  for  the  purpose  of  pro- 
moting such  election,  referring  not  to  the  election  of  the 
candidate,  as  in  the  former  statute,  but  the  election  of  a 
representative  of  the  electoral  district  to  serve  in  the  Legis- 
lative Assembly, — the  only  election  previously  referred 
to  in  the  Act. 

My  own  opinion  is  that  we  cannot,  without  restricting 
the  language  of  the  legislature,  hold  that  any  meeting  of 
electors  assembled  for  promoting  the   election,  whether 
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that  meeting  be  a  mixed  meeting  or  a  meeting  of  a  can- 
didate's own  supporters  or  a  committee  meeting,  is  excepted 
from  the  opei-ation  of  section  151,  unless  such  meeting  be 
held  and  the  entertainment  supplied  at  the  usual  place  of 
residence  of  the  party  furnishing  it ;  and  I  need  not  add, 
therefore,  that  I  agree  with  the  learned  Chief  Justice  that 
the  meeting  in  question  came  clearly  within  the  enactment. 

Then  w^as  what  took  place  here  a  treating  of  that  meet- 
ing ?  To  hold  otherwise  would  be  in  effect  to  repeal  the  Act 
of  Parliament.  My  brother  Osier,  in  delivering  judgment  in 
the  Frescott  Case,  ante  p.  88,  placed  a  construction  upon  the 
words  of  the  section  which  w^as  fully  concurred  in  by  the 
other  members  of  the  court,  and  appeared  to  me  to  be  the 
only  effectual  mode  of  construing  the  enactment,  and  I  agree 
that  we  should  nullify  the  enactment  were  we  to  adopt 
any  other  construction.  The  formality  of  appointing  a 
chairman  or  organizing  the  meeting  w^ould  be  everyw^here 
dispensed  with  ;  and  yet  I  think  no  Court  could  be  gravely 
asked  to  hold  that  the  Act  did  not  apply  if  a  body  of 
people  so  assembled  were  invited  by  any  one  to  accept  a 
treat. 

That  is  precisely  what  was  done  in  this  case ;  the  whole 
body  thus  assembled  was  invited  to  go  into  the  bar  and 
partake  of  drink  at  the  expense  of  the  candidate. 

I  can  scarcely  consider  it  worthy  of  serious  considera- 
tion as  an  element  in  our  decision,  that  two  or  three  of  the 
persons  assembled  had  crossed  the  threshold  of  the  room 
in  which  they  were  actually  holding  the  meeting,  on  their 
way  towards  the  bar-room,  at  the  time  this  invitation  was 
extended  to  all. 

Looking  at  one  of  the  mischiefs  which  the  Legislature 
had  in  view  when  passing  the  enactment  in  question,  viz., 
keeping  the  peace  and  good  order  at  elections,  it  is  obvious 
that  if  the  prohibition  were  restricted  to  the  actual  meet- 
ing strictly  so  called,  it  would  do  but  little  towards  remov- 
ing one  of  the  evils  at  which  it  was  manifestly  aimed, 
namely  the  furnishing  of  intoxicating  liquor  to  persons 
assembled  or  called  together  at  election  times,  when  the 
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feelings  of  the  opposing  parties  are  likely  to  be  much 
excited. 

That  excitement  would  be  intensified  by  the  furnishing 
of  intoxicants,  and  would  increase  the  tendency  to 
tumultuous  and  riotous  discussions,  ending  as  we  all  know 
they  frequently  did  in  former  times,  in  scenes  of  violence 
and  bloodshed. 

I  should  say,  therefore,  that  a  very  wide  meaning  should 
be  given  to  the  words  of  the  section  with  the  view  to  pre- 
vent the  mischief,  and  that  until  the  body  so  gathered 
together  had  actually  separated,  and  had  resolved  itself 
into  its  original  elements  so  to  speak,  it  would  be  a  very 
dangerous  experiment  for  a  candidate  to  indulge  in  a 
general  treat  to  the  people  thus  gathered  together,  and  I 
think  it  is  as  well  that  it  should  be  generally  known  that 
the  Courts  are  disposed  to  place  a  very  wide  construction 
upon  the  words,  with  a  view  to  suppress  the  mischief. 

In  the  words  of  one  of  the  witnesses,  a  general  invita- 
tion was  extended  to  all,  and  all  present  could  hear  it. 
That  being  so,  the  candidate  w^as  guilty  of  what  the  legis- 
lature has  made  a  corrupt  practice. 

Whatever  then  may  be  our  opinion  of  the  propriety  of 
visiting  a  candidate  or  other  person  with  so  severe  a  penalty 
for  an  offence  involving  no  moral  turpitude,  but  merely 
made  a  corrupt  practice  by  Act  of  Parliament,  it  is  not  left 
to  our  disci  etion  to  adjudicate  upon  it,  the  fact  being 
established  the  penalty  follows  as  a  legal  consequence. 
The  party  found  guilty  is  "  ipso  facto  "  disqualified. 

It  might  perhaps  have  been  more  in  accordance  with 
popular  sentiment  if  such  matters  as  these  and  others  had 
been  left  as  they  were  at  one  time,  to  be  mere  illegal  practices 
subjecting  the  party  guilty  of  them  to  a  penalty,  and  then 
if  a  candidate  were  found  guilty  of  any  practice  involving 
a  corrupt  intent,  to  leave  him  without  any  possibility  of 
relief  at  the  hands  of  any  one.  It  is  sufficient  to  say  that 
it  is  not  for  us  to  offer  any  opinion  on  the  subject,  but  to 
administer  the  law  as  we  find  it. 
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The  matter  did  not,  however,  escape  the  attention  of 
the  legislature,  and  no  doubt,  with  a  conviction  that 
under  so  stringent  a  law  cases  of  hardship  might  arise, 
they  have  enacted,  by  section  162,  that  if  it  appears  to 
the  Judges  trying  the  petition  that  an  act  constituting  in 
law  a  corrupt  practice,  was  committed  by  a  candidate,  he 
shall  not  be  subject  to  the  penalties  and  disabilities 
imposed  by  the  statute  if  they  find, 

1.  That  the  act  itself  must  have  been  committed  without 
any  corrupt  intent. 

2.  That  it  was  committed  in  ignorance  which  was  invol- 
untary and  excusable. 

3.  If  the  evidence  shows  that  the  candidate  honestly 
desired  to  have  the  election  conducted  according  to  law. 

4.  That  the  evidence  further  shows  that  the  candidate, 
in  good  faith,  endeavoured,  as  far  as  he  could,  to  have  the 
election  conducted  according  to  law. 

The  learned  Judges  have  found,  and  it  is  impossible  for 
any  one  of  ordinary  fairness  and  candor,  after  a  perusal  of 
the  evidence,  to  doubt  the  correctness  of  their  conclusion 
that  a  number  of  persons  visited  the  district,  some  of 
whom  have  attained  an  unenviable  notoriety  throughout 
the  Province  for  corrupt  practices  in  elections,  and  that 
the  object  of  their  visit  on  this  occasion  was  to  influence 
the  election  by  corrupt  means,  and  that  it  was  proved  by 
one  agent  of  the  candidate  through  whom  money  was 
disbursed  that  the  object  was  to  carry  the  election  if 
money  would  do  it. 

A  variety  of  acts  were  proved,  upon  which  the  election 
was  set  aside  ;  and  the  Judges  have  found,  upon  evidence 
which  is  more  than  abundant,  that  there  was  an  orofanized 
and  systematized  plan  to  emplo}^  corrupt  means  to  influ- 
ence and  carry  the  election,  and  that  it  was  part  of  the 
system  to  bring  those  means  to  bear,  as  generally  as 
possible,  through  all  parts  of  the  electoral  district ; 
that  a  part  of  this  general  plan  was  the  mode  of  dealing 
with  the  votes  in  the  unorganized  localities,  which  involved 
the  scheme  of  sending  persons  not  qualified  as  voters,  and 
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not  resident  householders  in  an  unorganized  district,  and 
not  owning  property  anywhere  in  the  district  of  the  valuo 
of  $200,  to  vote  at  a  polling  place  in  the  unorganized  dis- 
trict. Large  numbers  of  persons  not  qualified  to  vote  were 
seut  from  villages  into  these  unorganized  districts,  men 
who  were  notoriously  unable  to  bear  the  expense  of  going 
there,  and  the  fact  of  such  a  scheme  existing,  and  that 
these  persons  were  sent  was  known  to  the  candidate.  He 
says  that  he  assumed  that  teams  would  be  volunteered  for 
the  occasion,  but  he  knew  that  these  men  could  not  live 
upon  air.  Are  we  then  to  quarrel  with  the  conclusion  of 
the  learned  Judges,  when  they  refuse  to  believe  that  this 
gentleman,  a  resident  of  the  district,  well  acquainted  with 
the  settlers  and  their  means,  moving  constantly  among 
them  during  the  contest  did  not  know  what  every  practical 
man  in  the  district  did  know  ? 

In  point  of  fact  large  sums  of  money  were  expended  in 
procuring  teams  and  provisions,  including  large  supplies  of 
whiskey,  for  the  purpose  of  taking  these  persons  to  cast 
votes  to  which  they  were  not  entitled  in  favor  of  the 
appellant.  We  must,  even  as  judges,  take  notice  that  in 
a  sparsely  settled  country  like  that  in  question  people  are 
pretty  generally  informed  of  their  neighbors'  actions,  and 
therefore  that  the  presumption  is  very  strong  in  favor  of 
the  view  that  the  details  of  these  transactions  must  hav& 
been  known  to  him,  unless  he  chose  wilfully  to  shut 
his  eyes. 

Speaking  for  myself,  I  am  always  unwilling,  except 
upon  the  very  clearest  evidence,  in  view  of  the  general 
practice  of  treating  which  prevails  throughout  the  coun- 
try, to  hold  that  treating  is  indulged  in  with  a  corrupt 
intent. 

It  is  not  of  course  necessary  to  show  an  intent  in  order 
to  establish  the  corrupt  practice  under  section  151,  but  in 
order  to  remove  the  disqualification  the  appellant  had  to 
satisfy  the  judges  that  no  corrupt  intent  existed. 

I  understand  some  of  the  learned  judges'  remarks,  to 
which  such  strong  exception  was  taken  upon  the  argu- 
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ment,  were  made  with  the  view  of  ilhistrating  the  diffi- 
culty of  dealing  with  the  case  when  the  onus  was  shifted, 
and  a  person  convicted  of  the  offence  was  endeavoring  to 
get  rid  of  the  penalty,  and  upon  whom  therefore  the  duty 
was  thrown  of  shewing  that  there  was  no  corrupt  intent- 
Here,  he  says  in  effect,  is  a  gentleman  to  whom  I  may 
assume,  from  his  antecedents,  this  indiscrimate  pot-house 
treating  must  have  been  repulsive.  I  could  not  say,  per- 
haps, if  I  were  dealing  with  it  as  a  charge  of  corrupt 
treating,  that  it  was  made  out,  because  it  would  be  in  the 
nature  of  a  quasi  criminal  charge,  and  I  should  feel  bound 
to  give  him  the  benefit  of  the  doubt.  But  here  he  is,  after 
conviction,  endeavoring  to  get  rid  of  the  penalty,  and  with 
this  assumption  that  the  practice  must  have  been  foreign 
to  his  usual  practice,  can  I  say  that  he  has  satisfied  me 
that  there  was  no  coirupt  intent?  J  do  not  understand 
that  there  was  any  express  finding,  but  only  an  intimation 
of  opinion ;  but  if  the  Judges  had  expressly  so  found,  could 
we,  as  an  appellate  court,  say  that  they  were  wrong  ? 

For  the  same  reasons  I  find  it  impossible  for  us  to  say  as 
an  appellate  tribunal  that  the  learned  Judges  were  clearly 
wrong  in  holding  that  a  gentleman  who  was  seeking  ta 
attain  the  position  of  a  law  maker,  after  being  warned  of 
the  risk  he  was  running,  deliberately  continued  the  practice, 
because  he  chose  to  place  an  interpretation  on  the  statute 
that  he  was  not  a  candidate  till  nomination  day,  whereas^ 
the  mere  reading  of  the  clause  must  have  satisfied  him  that 
it  applied  to  any  person,  candidate  or  not. 

If  the  statute  means  anything,  it  must  surely  extend  to 
such  a  case.  It  cannot  be  said  to  be  involuntary,  some- 
thing that  he  was  surprized  into,  or  did  without  a  momenta 
reflection.  He  said  he  had  been  advised  as  to  what  he 
could  do,  and  what  he  could  not  do. 

But  it  is  really  upon  the  remaining  portion  of  the  162nd 
section  that  the  question  turns.  I  have  already  referred 
to  the  finding  of  the  Judges  as  to  the  general  system  of 
organization  for  corrupt  purposes  by  persons  taking  so 
active  a  part  in  the  election  as  the  strangers  I  have  referred 
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to  were  taking,  and  that  it  was  out  of  the  question  to 

suppose  that  these  acts  were  carried  on  without  the  know- 
ledge of  the  candidate.  The  learned  Judges  say  it  would 
rather  be  taxing  credulity  to  assume  that  these  things 
could  have  been  pursued  in  so  many  parts  of  the  elec- 
toral district  by  persons  who  were  strangers  there,  with 
little  or  no  pretence  of  secrecy,  without  his  becoming 
aware  of  it,  and  were  we  to  hold  differently,  it  would  go 
far  to  destroy  the  confidence  of  the  community  in  the 
efficiency  of  Courts  of  law  as  tribunals  for  the  trial  of  these 
petitions. 

A  careful  perusal  of  the  evidence  has  satisfied  me  that 
what  occurred  in  this  electoral  district  cannot  be  better 
described  than  in  the  words  of  Mr.  Justice  Gwynne  in  the 
London  Case,  24  C.  P.  at  p.  474  "that  the  pre-arrangement 
or  understanding  tacit  or  express  between  the  parties  was 
that  the  candidate  should  be  kept  in  ignorance  of  the 
particular  separate  and  distinct  acts  of  bribery  committed, 
whilst  he  was  aware,  as  he  could  not  but  be  upon  any 
rational  principle,  that  corruption  and  wickedness  upon  a 
most  extensive  scale  were  being  daily  practised  around  him 
on  his  behalf,  and  in  his  sole  interest." 

No  one  with  the  slisjlitest  knowledo^e  of  human  nature 
and  an  acquaintance  with  the  ordinary  affViirs  of  life,  could 
have  arrived  at  any  other  conclusion  than  that  the  appel- 
lant knew  of  these  transactions,  and  had  the  learned  Judges 
come  to  afiy  other  conclusion  there  are  hundreds  of  indivi- 
duals in  the  district  who  would  have  been  forced  to  the 
reflection  that  these  trials  were  useless  and  ineffective. 

It  may  be  quite  true  that  Mr.  Fauquier  may  have  been 
placed  in  an  embarrassing  position  by  his  friends ;  that  he 
might  have  felt  that  any  endeavor  to  interfere  with  them 
might  jeopardize  his  return.  But  then  he  took  another 
risk — that  which  has  happened — of  his  being  found  guilty 
of  a  corrupt  practice,  and  of  the  burden  in  that  case  being 
thrown  upon  him  of  showing  that  he,  in  good  faith,  endea- 
vored, as  far  as  he  could,  to  have  the  election  conducted 
according  to  law,  and  that  he  honestly  desired  that  these 
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strangers  should  confine  their  exertions  within  the  limits 
which  the  law  feiniitted.  The  learned  Judges  found  that 
he  had  not  satisfied  this  onus.  Can  we  say  that  they 
were  wrong  ? 

I  feel  that  we  cannot  properly  do  so,  and  I  concur  with 
the  Chief  J  ustice  in  dismissing  the  appeal. 

Morrison,  J.  A.,  concurred. 

Galt,  J. — This  is  an  appeal  by  Mr.  Fauquier  against  the 
decision  of  the  learned  Judges  who  set  aside  the  election 
on  account  of  corrupt  practices  by  his  agents,  and  who 
also  gave  judgment  against  the  appellant  of  personal  dis- 
qualification by  reason  of  a  breach  by  him  of  the  151st  sec- 
tion of  the  Election  Act.  The  only  matter  before  us  is  on 
the  latter  question,  as  the  propriety  of  the  first  is  not 
disputed. 

The  law  and  the  evidence  are  so  brief  that  I  set  them 
out  at  length,  omitting  from  the  latter  such  portions  only 
as  have  no  bearing  on  the  question. 

The  151st  section  is  :  "No  candidate  for  the  representa- 
tion of  any  Electoral  District  shall,  nor  shall  any  other 
person,  either  provide  or  furnish  drink  or  other  entertain- 
ment at  the  expense  of  such  candidate  or  other  person  to 
any  meeting  of  electors  assembled,  for  the  purpose  of  pro- 
moting such  election  previous  to  or  during  such  election, 
or  pay,  or  promise,  or  engage  to  pay  for  any  such  drink  or 
other  enter  tainment."  There  is  an  exception  added  which, 
has  no  application  here. 

2.  Every  person  offending  against  the  provisions  of  this 
section  shall  incur  a  penalty  of  $100. 

It  is  also  made  a  corrupt  practice  by  R.  S.  O.,  ch.  11, 
sec.  2,  sub-sec,  6. 

The  evidence  is : 

"  Thomas  Carr,  Sr. — Where  do  you  live,  Mr.  Carr  ?  At 
Commanda  Creek.  Was  there  any  public  meeting  held 
by  Mr.  Fauquier,  or  by  persons  on  his  behalf  at  Com- 
manda ?    Yes,  sir. 
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What  hour  did  it  commence  ?  About  7  o'clock  in 
the  evening.  Who  was  chairman  of  the  meeting  ?  A 
gentleman  of  the  name  of  Boyle. 

With  whom  did  he  come  to  the  meeting  ?  He  came  to 
the  meeting  with  Mr.  Fauquier. 

What  was  done  at  the  meeting  ?  Mr.  Fauquier  got  up 
and  spoke  for  perhaps  three  quarters  of  an  hour,  or  near 
that. 

And  what  next  happened,  any  body  else  speak  after 
that  ?    Yes,  sir.    I  said  a  few  words. 

Any  other  person  speak  after  you  ?  Yes,  another  man 
hy  the  name  of  Barton  had  a  little  to  say  there. 

After  that  did  any  person  speak  ?  Yes,  sir.  The  chair- 
man got  up  and  spoke. 

And  what  happened  next  ?  Well,  after  that  the  meeting 
was  brought  to  a  close. 

In  what  way  ?  Oh,  simply,  it  was  moved  the  meeting- 
should  come  to  a  close,  and  carried. 

Did  you  hear  Mr.  Fauquier  say  any  thing  or  see  him  do 
anything  ?    Not  after  that  in  the  meeting. 

[Here  there  are  some  questions  and  answers  which  it  is 
unnecessary  to  set  forth.] 

You  say  he  invited  you  and  all  the  rest  to  go  and  take 
a  glass  of  beer  ?  Yes. 

How  long  was  that  after  the  meeting  was  brought  to  a 
close  ?    Immediately  after." 

It  appears  that  both  the  witness  and  Barton  were 
opposed  to  Fauquier.  In  reply  to  a  question  from  Fur- 
guson,  J.,  the  witness  states :  "  Yes,  your  Lordship,  there 
were  two  other  gentlemen  treated  after  that.  The  witness 
in  reply  to  a  question  of  Mr.  Bethune:  Is  Commanda  a 
thickly  or  thinly  settled  place  ?  It  is  only  a  thinl}^  settled 
place  ;  I  should  say  that  right  in  the  neighbourhood  of 
Commanda  there  will  be  a  little  over  twenty-five  inhabi- 
tants ;  I  was  counting  them  up  as  well  as  I  could  before  I 
came  down  here." 

Thomas  Carr,  Jr. — this  witness  was  at  the  meeting."  Who 
spoke  at  the  meeting  ?  Mr.  Fauquier  spoke  first,  and  my 
father  he  had  something  to  say. 
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After  that  what  occurred  ?  Well,  he  talked  a  while :  at 
last  the  meeting  was  brought  to  a  close. 

In  what  way  ?    Well,  in  the  legal  way. 

I  don't  know  there  is  any  legal  way  to  close  a  meeting. 

Tell  me  how  the  meeting  was  brought  to  a  close  ?  Mr. 
Boyle  said  if  there  was  no  more  to  say  he  would  close  the 
meeting.  I  believe  he  announced  to  close,  and  we  all  got 
up  to  go  out." 

Milton  Carr. — He  was  at  the  meeting. 

"  At  the  close  of  the  meeting,  what  did  you  see  or 
hear  done  by  Mr.  Fauquier  ?  Well,  they  were  arguing 
pretty  hot  about  this  election,  and  Mr.  Boyle  said,  why 
if  there  was  nobody  else  to  speak  they  would  close  the 
meeting. 

Well,  what  next  happened  ?  Well,  they  all  started, 
and  Mr.  Fauquier  said  if  we  cannot  agree  upon  politics, 
we  will  go  and  have  a  drink  together ;  we  then  went  into 
the  bar  and  there  was  a  few  out  there  and  he  invited  all 
hands  up. 

Did   you   see  anything  more  ?     I   saw  him  lay  the 
money  down  for  it,  but  what  it  was  I  cannot  say. 
Did  you  treat  yourself  ?    Yes,  sir." 

Mr.  Bethune  then  stated,  that  is  all  the  evidence  on  that 
charge  I  have.  And  it  is  on  this  evidence  and  this  evi- 
dence alone  Mr.  Fauquier  has  been  disqualified.  I  have 
already  set  out  the  section  bearing  on  this  question,  and 
two  things  appear  to  me  to  be  clear,  first :  That  no  can- 
didate shall  furnish  entertainment  or  drink  to  any  meeting 
while  they  are  assembled  for  the  purpose  of  promoting  an 
election,  and  that  no  other  person,  whether  representing 
the  candidate  or  not  shall  do  so  under  a  penalty  in  either 
case  of  SIOO. 

The  first  question  then  is,  was  the  refreshment  furnished 
to  a  meeting  while  they  were  assembled  for  the  purpose  of 
promoting  the  election  ?  Tn  my  opinion  it  was  not.  The 
meeting  was  over,  it  had  been  brought  to  a  close  and  all 
the  men  assembled  in  number  15  or  16  had  got  up.  Some 
had  left  the  room  and  gone  to  the  bar-room  across  the 
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passage,  and  some  were  still  in  the  room,  but  the  meeting^ 
was  to  all  intents  and  purposes  at  an  end.  The  learned 
counsel  in  his  examination  of  the  witness  Thomas  Carr,  Jr. 
says  :  "  I  don't  know  there  is  any  legal  way  to  close  a 
meeting,"  and  I  must  confess  I  share  in  the  ignorance  of 
the  witness  if  he  is  mistaken  when  he  states  in  leply  : 
"Mr.  Boyle  said  if  there  was  no  more  to  say,  he  would  close, 
the  meeting.  I  believe  he  announced  to  close,  and  we  all  got 
«p  to  go  out."  I  have  already  shown  that  any  person  who 
shall  furnish  entertainment  to  such  meeting,  is  liable  to  be 
severely  punished  whether  he  is  acting  on  behalf  of  a 
candidate  or  not,  and  in  this  particular  case  we  find  that 
one  of  the  witnesses  himself  treated  in  the  same  way  as 
Mr.  Fauquier ;  and  that  another  did  so,  whose  name  is  not 
mentioned.  These  men,  therefore,  violated  the  law  if  the 
meeting  was  assembled,  and  they  did  not,  if  the  meeting 
was  at  an  end.  They  had  no  personal  interest  in  the 
election,  they  were  opposed  to  Mr.  Fauquier,  and  as  they 
must,  in  the  absence  of  all  evidence  to  the  contrary,  be 
held  to  have  known  it  was  illegal  to  treat  a  meeting ;  surely 
the  inference  is,  that  the  meeting  was  over.  It  was,  how- 
ever urged  by  the  learned  counsel  for  the  defendant,  that 
it  cannot  be  said  the  meeting  was  not  still  in  existence, 
because  all  that  took  place  was,  that  some  of  the  men 
merely  left  the  room  and  crossed  into  the  bar,  but  we  must 
consider  what  were  the  facts.  The  meeting  was  held  in  a 
very  small  settlement,  and  no  doubt  the  hotel  where  the 
meeting  had  been  held,  was  very  small.  There  was  a 
dining-room  in  which  the  meeting  was  held  on  one  side 
of  the  passage,  and  the  bar-room  on  the  other,  and  when 
the  chairman  announced  that  the  meeting  was  closed,  there 
was  no  other  place  to  which  the  men  could  go  before  start- 
ing for  their  respective  homes. 

If  an  action  was  brought  against  Milton  Carr  to  recover 
the  penalty  of  $100,  is  there  any  jury  who  would  find  a 
verdict  against  him,  if  the  question  submitted  to  them 
was,  whether  the  meeting  was  closed,  (in  this  case  the 
Court  are  discharging  the  functions  of  a  jury)  when  every 
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one  of  the  witnesses  examined,  not  only  swear  that  it  was 
closed,  but  show  by  their  actions  they  believed  it  was  by 
themselves  calling  for  refreshment  ?  I  am  satisfied  they 
would  not.  It  is,  however,  argued  that  the  Election  Court 
has  in  other  cases  decided  what  is  and  what  is  not  a  treat- 
ing at  a  meeting,  and  that  in  consequence  of  such  decisions 
we  must  hold  this  meeting  was  "  a  meeting  assembled  for 
the  promotion  of  the  election,"  and  that  it  was  not  closed. 

It  is  quite  true  no  person  present  on  this  occasion  had 
probably  ever  heard  of  the  names  of  such  cases,  and  were 
guided  by  what  they  believed  was  the  intention  of  the 
legislatuie  as  shewn  in  the  Act  of  Parliament,  but  they 
were  mistaken,  and  consequently  this  gentleman  is  to  be 
disqualified  for  eight  years. 

In  my  opinion  the  meeting  was  closed,  and  that  there 
was  no  breach  of  the  law,  and  this  appeal  should  be 
allowed. 

In  this  view,  it  appears  I  am  mistaken,  but  I  do  hope 
the  Legislature  will  see  fit  to  relieve  Mr.  Fauquier  from 
personal  disqualification  for  an  offence  arising  from  a 
misconception  of  an  Act  of  Parliament,  against  the  pro- 
visions of  which  he  had  no  intention  fco  offend. 

There  was  a  second  ground  of  appeal  under  the  pro- 
visions of  the  162nd  section,  which  enacts  "  If  it  appears 
to  the  Court  or  the  Judges  trying  an  election  petition 
that  an  act  constituting  in  law  a  corrupt  practice  was 
committed  by  a  candidate  or  with  his  knowledge  and 
consent,  but  without  any  corrupt  intent,  and  in  an  igno- 
rance which  was  involuntary  and  excusable,  and  that 
the  evidence  showed  the  candidate  to  have  honestly  desired 
and  in  good  faith  endeavoured  as  far  as  he  could  to  have 
the  election  conducted  according  to  law,  the  candidate 
shall  not  be  subject  to  the  penalties  and  disabilities  which 
he  would  but  for  this  section  incur,  under  tbe  next  pre- 
ceding section."  The  learned  Judije  has  summed  up 
the  evidence  as  follows,  and  I  am  satisfied  to  accept  his 
findings  so  far  as  the  facts  are  concerned : 
32 — VOL.  I.  E.C. 
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"  I  may  sum  up  or  recapitulate  the  results  of  our  con- 
sideration. We  find  that  the  act  of  the  respondent  la 
furnishing  drink  at  his  expense  to  a  meeting  of  electors 
at  Oommanda  Creek  for  the  purpose  of  promoting  the 
election,  which  constitutes  in  law  a  corrupt  practice 
while  it  appears  to  have  been  committed  in  ignorance 
that  it  was  a  violation  of  the  statute,  does  not  appear 
to  have  been  committed  in  an  ignorance  which  was  in- 
voluntary and  excusable." 

"  We  are  disposed  to  believe  that  the  respondent  was 
desirous,  and  that  he  endeavoured  to  avoid  personally 
committing  illegal  or  corrupt  practices,  and  even  to  avoid 
actual  knowledge  of  their  commission  by  others  acting 
in  his  support;  but  we  are  not  ^satisfied  that  he  was 
ignorant  that  such  practices  were  likely  to  be  commit- 
ted by  persons  acting  on  his  behalf  in  the  conduct  of 
the  election;  and  finding  that  corrupt  practices  did  pre- 
vail, and  there  is  reason  to  believe  did  extensively 
prevail  at  the  election,  and  amongst  those  who  sup[)orted 
the  respondent,  we  are  unable  to  say  that  the  evidence 
shows  the  respondent  to  have  honestly  desired  and  in 
good  faith  endeavoured  as  fai  as  he  could  to  have  the 
election  conducted  according  to  law." 

I  have  already  stated  that  in  my  opinion  the  act 
referred  to  was  not  a  corrupt  practice,  but  assuming 
that  it  was,  then  with  all  respect  to  the  learned  Judges 
who  tried  this  case,  I  am  at  a  loss  to  understand  the 
reference  to  the  162nd  section.  The  learned  Judges  having 
found  that  the  appellant  did  commit  the  act  in  ignorance, 
^'  but  that  such  violation  of  the  statute  does  not  appear  to 
have  been  involuntary  and  excusable,"  he  was  not  within 
its  provisions  because  the  exemption  applies  only  where 
the  ignorance  was  involuntary  and  excusable."  As  I 
have  already  stated,  this  Court  is  now  sitting  to  review 
not  only  the  law,  but  the  facts,  and  as  regards  the  present 
question,  it  is  expressly  enacted  that  "  that  the  Court  or 
the  Judges"  trying  an  election  petition  shall  form  an 
opinion  on  the  present  question,  and  I  can  see  no  reason 
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whatever  for  saj^ing  that  the  ignorance  of  the  appellant 
was  not  voluntary  and  excusable  when  we  find  that  all 
the  persons  who  were  examined  as  witnesses  who  were 
present  at  the  meeting,  not  only  believed  they  were  not 
doing  any  thing  wrong,  but  acted  on  such  belief ;  and  then 
adopting  the  finding  of  the  learned  Judges  as  to  the  actual 
conduct  of  the  appellant,  I  think  he]  is  justly  entitled  to 
•claim  the  benefit  of  the  statute. 


A.  H.  F.  L. 
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Before  Boyd,  C,  and  Cameron,  J. 

London,   November  I4, 15,  arid  16,  1883. 
Toronto,  November  20,  1883. 

Before  the  Court  of  Appeal. 


Present; — Hagarty,  C.  J.  O.,  Burton,  J.  A.,  Patterson,  J.  A.,  ani> 
OSLER,  J,  A. 


Toronto,  October  4th,  1884. 

November  11,  I884. 

Thomas  Eossal  Rhoder,  Petitioner,  v.  Donald 
McKenzie,  Respondent 

Bribery — Treating  committees — Coro^vj^t  practices — i?.  aS*.  0.  ch.  10,  sec.  1ST 
—  Evidence  —  ParLicvlars  oj  treating  —  Personal  expenses — Treating — 
Saving  clause,  R.  S.  0.  ch.  10,  sec.  159. 

D.,  an  agent  of  respondent,  bribed  M.,  a  voter,  by  payment  of  money. 

The  same  D,  gave  one  L.^  after  he  had  voted,  $1,  which  both  D.  and 

L.  said  was  a  loan  and  not  a  gift : 
Held,  as  to  the  lirst  payment,  per,  Eoyd,  C,  and  Cameron,  C.  J.,  a 

corrupt  practice  ;  as  to  the  latter  payment,  per  Boyd,  C,  not  a  corrupt 

practice,  the  evidence  not  connecting  the  payment  with  the  vote  given ; 

per  Cam  bojs,  J.,  that  it  did. 
H.,  a  voter,  was  paid  |4  by  an  agent  of  respondent  for  one  day's  work 

posting  bills  : 

Held,  per  Boyd,  C,  not  a  corrupt  practice;  per  Cameron,  C.  J.,  an 
unreasonably  large  payment  for  the  work  done,  though  not  sujBScient,  if 
it  were  the  only  charge,  to  avoid  the  election. 

Two  cases  of  personation  were  established,  but  no  agent  of  respondent 
was  a  party  to  either. 

On  different  occasions  a  few  members  of  one  of  respondent's  looal  com- 
mittees met  together  at  different  taverns,  to  go  over  voters'  lists  and 
arrange  as  to  doubtiul  votes,  and  on  each  occasion  liquor  was  furnished 
to  the  committee  men  thus  engaged,  at  the  expense  of  different  agent» 
of  respondent : 
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Held,  per  Bo  Yd,  C. ,  that  such  committee  meetings  were  not  "meetings  of 
electors"  within  the  meaning  of  sec.  151  of  the  Act;  per  Cameron, 
C.  J.,  that  sec.  151  was  specially  directed  against  the  treating  of  such 
committee  meetings. 

On  appeal : 

Held,  by  the  Court,  Patterson,  J.  A.,  dissenting,  that  such  meeting 
were  within  the  meaning  of  the  section. 

Held,  at  the  trial,  per  Boyd,  C,  and  Cameron,  C.  J.,  that  particulars 
and  evidence,  shewing  the  furnishing  of  liquor  to  such  meetings  of  com- 
mittees, were  admissible  under  the  general  allegation  of  the  petition, 
that  respondent  by  himself  and  his  agents  had  been  guilty  of  "treating." 

Held,  per  Boyd,  C,  that  but  one  corrupt  practice  was  proved,  and  that  in 
view  of  the  provisions  of  sec.  159  of  the  Act  that  one  was  not  sufficient 
to  avoid  the  return. 

Held,  ?b\'S,o,per  Boyd,  C,  that  inasmuch  as  respondent's  personal  expenses 
had  not  amounted  to  $100,  and  as,  during  the  canvass,  although  be  had 
treated  friends,  he  had  not  done  so  to  any  greater  extent  than  had 
previously  been  his  habit,  neither  his  personal  conduct  during  the  elec- 
tion, nor  the  absence  from  the  trial  of  one  of  his  chief  agents,  against 
whom  considerable  suspicion  was  raised  by  the  evidence,  ought  to  pre- 
vent the  court  from  applying  the  provisions  of  sec.  159  to  the  circum- 
stances of  this  case. 

Held,  per  Cameron,  C.  J.,  that  though  nothing  corrupt  or  unusual  was 
pi-oved  as  to  respondent's  expenses  or  treating,  he  had  not  properly 
returned  his  personal  expenses,  and  this  circumstance,  coupled  with  the 
keeping  out  of  the  way  at  the  time  of  the  trial  of  one  of  his  chief  agents, 
should  prevent  respondent  receiving  the  benefit  of  section  159  of  the 
Act,  and  the  election  should  be  avoided. 

On  appeal : 

Held,  OsLER,  J.  A.,  dissenting,  that  upon  the  evidence  the  election  was 
saved  under  the  pi^o visions  of  sec.  159. 

The  petition  contained  the  usual  charges  of  corrupt 
practices,  and  prayed  to  have  the  election  avoided, 

McCarthy,  Q.C.,  and  Taylor,  for  the  petitioner. 

S.  H.  Blake,  Q.C.,  and  Aylesiuorth,  for  the  respondent. 

The  facts  are  stated  in  the  judgments  of  the  learned 
Judges  who  tried  the  case. 

BovD,  C. — There  is  one  corrupt  practice  affecting  the 
respondent  through  an  agent  which  is,  in  my  opinion, 
satisfactorily  proved,  namely,  that  Depotie  gave  $1  to 
Willis  Moxley  for  the  purpose  of  bribery.  Moxley  says 
it  was  a  charitable  donation  such  as  he  had  often  received 
from  Depotie  and  his  family,  though  never  before  so  much 
at  one  time.  Depotie,  however,  says  that  he  never  gave 
Moxley  anything  in  charity,  but  had  lent  him  small  sums 
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at  various  times,  which  were  repaid,  and  that  this  was  a 
loan  of  the  same  character.  But  the  demeanour  of  the 
witnesses  and  the  circumstances  attending  the  transaction^ 
are  such  as  to  point  clearly  to  the  conclusion  that  the 
money  was  given  to  induce  Moxley  to  vote  as  Depotie 
wished.  Depotie  and  Powers  repair  to  Moxley's  house 
about  eleven  at  night,  on  the  eve  of  polling  day,  rouse 
Moxley  out  of  bed,  and  in  the  dark  the  money  is  passed 
into  his  hand  while  they  arrange  to  come  after  him  to 
V  ote  the  first  thing  in  the  morning.  This  is  one  of  the  exam- 
ples of  spurious  philanthroph}^  which  is  thus  graphically 
referred  to  by  Bowen,  J.,  in  the  Wigan  Case,  4  O'M.  &  H. 
14.  The  feeling  which  distributes  relief  to  the  poor  at 
election  times  is  too  often  not  charity,  but  party  feeling, 
following  in  the  steps  of  charity,  wearing  the  dress  of 
charity,  and  mimicking  her  gait."  I  think  that  the  agency 
of  Depotie  is  also  sufficiently  established.  The  respondent 
relied  on  the  exertions  of  local  organizations  working 
through  committees,  to  secure  his  return.  Depotie  and 
Powers  were  much  together,  and  were  together  engaged 
in  this  Moxley  transaction.  We  find  Powers  attending 
three  meetings  of  such  committees,  one  of  which  lasted 
two  hours.  One  of  them  he  attended  upon  getting  a 
notice  to  attend;  at  another  he  is  furnished  with  a  voters' 
list.  So  we  find  Depotie  attending  a  committee  meeting 
at  Daly's,  which  lasted  an  hour,  at  which  the  voters'  lists 
were  discussed  and  arrangements  made  as  to  the  uncertain 
votes.  Indeed,  Daly  says  that  Depotie  was  a  member  of 
the  committee.  Both  Powers  and  Depotie  attend  a  meet- 
ing at  the  Odd  Fellows'  Hall  the  night  before  the  polling, 
at  which  Jarvis,  a  recognized  agent  of  the  respondent,  was 
also  present.  A  private  conference  took  place  between 
Jarvis  and  Depotie,  at  which  the  former  lent  the  latter 
$5,  and  after  w^hich  Depotie  took  up  Moxley,  as  already 
mentioned.  Both  these  men  were  engaged  all  the  next 
day  with  one  of  the  vehicles  which  Lawson  volunteered  to 
lend  for  the  occasion  to  the  committee,  in  driving  voters  to 
the  polls  in  the  respondent's  interest.   There  is  here  such  a 
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cnmnlation  of  circumstances  as  justifies  the  finding  that 
Depotie  was,  within  the  meaning  of  the  election  law,  an 
agent  of  the  respondent. 

But,  with  this  single  exception,  there  is  no  other  corrupt 
practice  proved  which  affects  the  respondent,  and  I  find  in 
this  strong  confirmation  of  his  own  evidence  that  he  tried 
to  carry  on  the  contest  fairly,  and  told  his  agents  to  do  the 
same. 

I  may  now  shortly  state  the  grounds  on  which  I  proceed 
in  exculpating  him  from  all  the  other  charges. 

The  payment  of  $4  to  the  bill-poster  Hurley  is  open  to 
comment,  as  being  a  very  large  sum  for  the  services  ren- 
dered, and  because  it  was  not  properly  inserted  in  the 
account  of  Macdonald,  the  financial  agent  of  the  respond- 
ent. Yet,  having  regard  to  the  undisputed  evidence  that 
Hurley  promised  to  vote  for  the  respondent  when  he  first 
heard  he  was  a  candidate :  that  this  payment  had  nothing 
to  do  with  his  vote:  that  the  day  on  which  he  did  the 
work  was  cold  and  stormy:  that  he  got  wet  through,  and 
caught  a  cold  in  consequence;  and  that  both  swear  it  was^ 
in  their  opinion,  not  an  extravagant  price,  considering  the 
work  and  the  weather, — I  do  not  see  my  way  to  stigmatize 
the  affair  as  a  piece  of  corruption  and  bribery.  Viewing 
it  as  an  isolated  case,  I  give  the  parties  the  benefit  of  the 
doubt,  as  was  done  by  Hagarty,  C.  J.,  in  a  very  similar 
transaction  in  the  Glengarry  Case,  H.  E.  C,  p.  19.  I  refer 
also  to  the  West  Toronto  Case,  H.  E.  C,  pp.  98,  114,  123, 
124,  and  the  Westminster  Case,  1  O'M.  &  H.,  89,  therein 
cited. 

Again,  the  charge  of  corrupt  treating  on  the  part  of 
Hurley  by  means  of  $1  given  to  him  for  that  purpose  by 
Macdonald  is  a  D'atter  trivial  and  easily  explained  without 
any  imputation  of  illegality.  As  put  by  Hurley,  there  were 
a  lot  of  young  fellows  who  had  no  votes,  in  a  bar-room, 
assembled  thei  e  after  one  of  the  election  meetings.  They 
chaffed  Hurlej^  and  asked  him  to  treat ;  upon  this  Macdon- 
ald gave  him  a  dollar,  which  he  forthwith  applied  to  sat- 
isfy this  demand.  It  would  be  a  burlesque  upon  the  law 
to  set  aside  the  election  on  this  ground. 
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As  to  the  charge  of  Samuel  Moore  being  bribed  by 
Emigh,  I  prefer  to  take  the  version  of  the  affair  which 
Emigh  gives  to  that  of  Moore.  I  watched  the  demeanour 
of  Emigh  both  in  giving  evidence  and  during  the  trial, 
while  evidence  affecting  him  was  given,  and  I  consider  him 
a  credible  witness.  He  is  a  person  of  some  substance — an 
apparently  respectable,  well-to-do  man,  who  could  hardly 
be  expected  to  perjure  himself  respecting  a  glass  of  beer 
and  fifty  cents.  Arthur  Jeffrey,  who  was  called  to  contra- 
dict Emigh  on  some  points,  did  not  favourably  impress 
me.  Commencing  with  conjecture  as  to  the  liquor  con- 
sumed and  the  number  of  treats,  he  gradually  worked 
himself  up  to  absolute  certainty  on  these  points,  which 
could  not  have  particularly  concerned  him.  I  hold  that  the 
treat  he  gave  (Emigh  gave  Moore)  was  not  to  influence  his 
vote,  nor  was  the  loan  of  fifty  cents  for  which  he  was  asked 
by  Moore,  who  is  described  as  a  sort  of  "  dead  beat."  But 
apart  from  this  I  do  not  think  that  the  agency  of  Emigh 
is  made  out.  His  name  appears  in  a  book  produced  by  the 
Secretary  of  the  Reform  Association  as  forming  one  of  an 
association  to  advance  Reform  principles ;  but  it  is  not 
shewn  that  that  had  anything  to  do  with  the  election.  He 
attended  one  committee  meeting  just  as  it  was  being  dis- 
missed and  after  all  the  business  was  done.  The  respond- 
ent was  not  at  this  meeting  and  had  but  a  slight  acquaint- 
ance with  Emigh,  and  never  asked  his  aid  nor  knew  that 
he  was  working.  He  did  but  very  little,  if  anything,  ex- 
cept on  polling  day,  when  he  strolled  about  and  chatted  to 
people  who  were  coming  to  the  poll.  He  had  no  work  as- 
signed to  him  to  do,  and  it  would  be  going  counter  to 
many  cases  to  fix  upon  the  respondent  any  responsibility 
for  his  acts.  I  refer  to  the  North  York  Case,  H.  E.  C,  70  ; 
Welland  Gase,\\).  192;  London  Case,  ib.  215;  East  Peter- 
horo  Case,  ib.  245;  North  Grey  Gase,ib.  366;  South  Ontario 
Case,  ib.  430,  and  South  Norfolk,  ib.  660. 

There  is  not  sufficient  evidence  to  establish  the  charge  of 
Littleton  having  been  bribed  by  Depofcie.  He  asked  for 
the  loan  of  ^1  from  Depotie  after  he  had  voted,  and  it 
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was  given  him,  but  the  evidence  does  not  connect  it  with 
the  vote  previously  ^iven,  and  something  more  than  the 
mere  lending  must  be  shown  when  the  voting  is  over. 

The  charge  of  personation  by  Nathan  Dale  is  established, 
but  there  is  no  evidence  which  would  warrant  his  being 
called  an  agent  of  the  respondent.  He  bustled  about  one 
of  the  polling-booths,  but  his  conduct  was  not  necessarily 
more  than  mere  officio usness.  I  refer  to  the  cases  already 
cited  as  to  Emigh. 

The  charge  of  personation  of  Keenan  is  also  made  out, 
having  regard  to  the  interpretation  which  is  put  upon  the 
words  "assumes  to  vote"  in  sec.  156  by  a  reference  to  sec.  198^ 
R.  S.  O.,  cap.  10.  The  latter  section  declares  that  any  per- 
son who  applies  for  a  ballot  paper  shall  be  deemed  to  ten  - 
der  his  vote,  or  to  offer  or  "assume  to  vote."  See  also  Reg. 
V.  Hague,  4  B.  &  S.  715.  But  upon  the  evidence  I  do  not 
find  that  Macdonald  connived  at  this  personation  or  that 
the  respondent  is  affected  by  it. 

The  treating  of  Donahay  by  Mr.  Bartram  is  about  as  in- 
nocuous as  any  consumption  of  spirituous  liquor  can  be. 
Mr.  Bartram  had  been  a  successful  candidate  in  the  muni- 
cipal contest  and  he  treated  because  he  thought  he  owed 
Donahay  a  drink  on  account  of  his  election. 

There  appears  to  have  been  drinking  both  inside  and 
outside  the  polling  booth  where  Mr.  Robert  Taylor  was  De- 
puty Returning  Officer.  But  all  the  officials  there,  engaged 
on  both  sides,  participated  in  this  consumption  of  liquor- 
The  person  sent  for  it  was  Samuel  Moore,  who  also  got 
some  of  it,  but  it  is  out  of  the  question  to  say  that  this  is  a 
corrupt  practice  affecting  the  respondent.  It  was,  in  fact^ 
a  combination  treat  joined  in  by  the  officials  on  both  sides 
at  that  poll,  and  was  not  a  breach  of  the  election  law,  ac- 
cording to  the  North  Ontario  Gase,  H.  E.  C.  785,  793,  and 
North  York  Case,  H.  E.  C.  62,  69. 

It  was  argued  that  Hurley  hired  a  team  from  HiscoK  for 
use  on  polling  day,  and  that  this  infringed  sec.  154.  This 
is  not  a  charge  in  the  particulars,  and  I  think  should  no  t 
be  added,  as  we  have  been  almost  unprecedentedly  indul- 
33 — VOL.  I.  E.C. 
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gent  in  allowing  additional  particulars,  some  on  the  first 
daj^  of  the  trial,  and  many  more  on  the  second  day.  There 
is,  besides,  not  enough  evidence  to  say  that  this  was- 
against  the  statute.  No  hiring  is  proved,  and  the  team 
may  have  been  nsed  to  convey  persons  other  than  voters,. 
e.  g.  committee  men  and  canvassers.  See  West  Toronto 
Case,  H.  E.  C.  98,  120. 

I  am  not  prepared  to  hold  that  the  treating  by  William- 
son on  polling  day  was  illegal  and  corrupt,  as  he  said  it 
was  his  general  rule  to  treat  when  he  had  the  liquor,  and 
it  had  nothing  to  do  w^th  the  election.  Other  Judges  have 
excused  such  things,  especially  when  the  election  day  was 
as  here,  very  cold.  See  North  Yorh,li.  E.  C.  62,  and  South 
Norfolk,  H.  E.  C.  669,  and  the  recent  Lennox  Case. 

Next  comes  to  be  considered  the  alleged  treating  of 
meetings  of  electors  under  sec.  151  by  the  tavern-keepers 
Depotie,  Daly,  and  Woods.  But  it  is  objected  by  the 
respondent  that  these  particulars  are  not  admissible  under 
the  allegations  of  the  petition,  and  that  there  is  no  juris- 
diction now  to  amend  the  proceedings  by  evidencing  the 
charges.  The  petition  is  in  the  usual  general  form  sanc- 
tioned by  the  practice  and  the  Rules  of  Court  Nos.  2  and 
6;  Beal  v.  Smith,  L.R.  4  C.  P.,  145,  and  South  Oxford  Gase^ 
H.  E.  C,  240.  The  fourth  paragraph  of  the  petition  is  in 
my  opinion  comprehensive  enough  to  cover  these  charges. 
The  term  "  treating"  therein  nsed  is  a  generic  word  which 
may  properly  embrace  all  kinds  of  entertainment  from  the 
most  harmless  to  the  most  baneful.  The  context  shews 
that  it  is  used  in  a  sense  indicating  that  the  candidate  and 
his  agents  had  acted  illegally  in  treating.  Under  this  alle- 
gation, considered  merely  as  a  pleading,  it  is  competent 
to  give  particulars  and  evidence  of  any  acts  of  treating 
which  would  incapacitate  the  respondent  and  avoid  his 
election.  In  Grant  v.  Fagham,  3  C.  P.  D.,  80,  the 
Judges  deal  with  the  words  "  treat  or  treating  "  and  enter- 
tainment of  "  meat  and  drink  "  as  synonymous  expressions.. 
Although  sec.  151  was  originally  placed,  with  other  provi- 
sions, under  the  general  heading  "  keeping  the  peace  and 
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good  order  at  elections,"  it  is  now  found  in  the  Revised 
Statutes,  otherwise  grouped  with  sections  which  relate  to 
treating,  and  under  the  general  heading  "Prevention  and 
punishment  of  corrupt  practices  and  other  illegal  acts  at 
elections."  From  this  I  infer  that  the  Legislature  regarded 
sec.  151  as  one  which  savoured  of  treating,  not  in  its 
strictly  corrupt  sense,  but  in  a  manner  to  be  prohibited 
because  of  its  tendency  to  induce  corruption  and  disorder. 
To  adapt  to  this  matter  the  language  of  Cockburn,  C,  J.,, 
in  an  analogous  case,  Hargreaves  v.  Simpson,  4  Q.  B. 
D.,  405,  the  whole  scope,  and  I  may  add  collocation,  of  the 
sections  seems  to  be  to  deal  with  it  as  a  form  of  treating — 
as  a  milder  and  less  noxious  form  of  treating — but  still  an 
offence  coming  under  the  same  head.  That  decision  also 
applies  here,  as  it  was  there  held  by  the  Court  that  the 
giving  of  refreshments  to  voters  at  a  municipal  election 
on  account  of  their  having  voted  was  technically  and  sub- 
stantially "  treating,"  though  not  so  denominated  or  de- 
fined in  the  statutes  making  the  practice  illegal.  It 
is  not  necessary  to  make  any  further  observation  on  the 
recent  West  Simcoe  Case  (a)  than  to  say  it  does  not  apply 
here.  In  that  case  the  petition  set  forth  that  the  respond- 
ent and  his  agents  were  "  guilty  of  corrupt  practices  as 
defined  by  the  Contnjverted  Elections  Act."  The  Judges^ 
under  this  language,  felt  compelled  to  resort  to  the  Act  to 
ascertain  what  were  the  corrupt  practices  complained  of,, 
and  they  held  that  the  Act  did  not  include  thereunder  the 
giving  of  refreshments  on  polling-day  as  prohibited  by 
section  153.  Here  the  pleader  does  not  fetter  himself  by 
any  reference  to  the  statute,  and  we  can  give  to  the  word 
treating"  its  proper  and  obvious  signification. 
Having  thus  overcome  the  difficulty  of  form,  it  remains  to 
consider  whether  the  treating  in  evidence  is  contrary  to  the 
law.  The  first  treat  was  given  at  a  meeting  held  at  Daly's 
tavern,  where  about  ten  of  the  local  committee  were  met 
to  go  over  the  voters'  lists  and  arrange  as  to  doubtful 
votes.  Depotie,  another  tavern-keeper,  attended,  and  in 
that  capacity,  to  encourage  trade,  ordered  liquor  for  those 
(a)  ante  p.  128. 
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thus  engaged.  The  next  meeting  was  at  Depotie's,  at 
which  but  few  attended.  Daly  was  present  on  the  com- 
mittee and  reciprocrated  Depotie's  efforts  to  keep  the  trade 
brisk,  and  so  did  Woods,  another  tavern-keeper.  Depotie 
also  treated  yovbT  encourager  les  autres.  The  same  scene 
was  repeated  at  the  third  meeting  of  the  committee  which 
was  held  at  Woods's  tavern,  and  about  the  same  persons 
were  present  and  for  the  same  purpose.  The  great  prepon- 
derance of  authorities  forbids  the  conclusion,  that  any  of 
these  committee  meetinofs  was  a  "  meetingf  of  electors  " 
within  the  purview  of  sect.  151.  In  the  South  Orey  Gase^ 
H.  E.  C.  57,  61,  the  distinction  is  plainly  marked  between 
meetings  of  electors  to  promote  the  election  and  meeting  s 
of  committees,  and  as  to  the  latter,  Mowat,  V.  C,  says  :  "  I 
do  not  think  that  reasonable  refreshments  furnished  bond 
fide  to  meetings  of  committees  are  illegal."  Of  the  same 
opinion  was  Richards,  C.  J.,  in  the  West  Toronto  Case,  H. 
E.  C.  106.  There  is  also  an  explicit  decision  of  Draper,  C. 
J.  A.,  after  the  original  of  the  section  was  amended  as  it 
now  stands  in  the  Revised  Statutes,  in  iVor^/i  Victoria  Case, 
H.  E.  C.  pp.  257,  259,  and  260.  After  an  election  meeting 
some  of  the  candidates'  friends  adjourned  to  a  hotel  and  re- 
mained consulting  about  the  election  (i.  e.  practically  a 
committee  meeting),  and  it  was  decided  that  it  would  be  an 
extreme  construction  to  hold  the  entertainment  of  such  a 
meeting  to  be  a  violation  of  the  section  in  question.  And 
again  the  same  learned  Chief  Justice ,  in  the  Halton  Case 
H.  E.  C.  285,  said  "  a  meeting  of  a  committee  to  aid  in  the 
respondent's  return,  at  which  refreshments  were  provided, 
could  not,  unless  in  some  extreme  case,  be  deemed  a  breach 
of  the  provisions  against  treating."  A  somewhat  contrary 
view  to  this  is  taken  for  granted  by  Gwynne,  J.,  in  the 
North  Grey  Case,  H.  E.  C.  pp.  363  and  364,  but  that  may 
be  fairly  considered  as  neutralized  by  his  manner  of  re- 
ferring to  such  a  meeting  in  the  Wetland  Case,  H.  E.  C.  p. 
190.  The  object  of  the  treating  we  are  considering  was 
manifestly  not  with  a  view  of  promoting  the  election,  but 
of  promoting  the  interests  of  the  publicans,  and  the  com- 
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mittee  meetings  there  assembled  were  not  "  meetings  of 
electors"  as  understood  in  election  law. 

I  have  now  exhausted  the  list  of  direct  charges  which 
Mr.  McCarthy  argued  vitiated  the  election,  and  I  find  but 
one  proved.  That  one,  however,  would  avoid  the  return  if 
it  is  not  saved  by  section  159.  Against  this  two  lines  of 
argument  were  advanced  :  First,  that  the  candidate's  own 
admissions  shewed  him  to  be  guilty  of  undue  and  corrupt 
treating,  and  second,  that  owing  to  the  withdrawal  or  con- 
cealment of  Jarvis,  a  chief  agent,  every  presumption  should 
be  made  against  the  legality  of  the  matters  with  which  he 
was  connected. 

The*  is,  in  my  opinion,  no  foundation  for  the  first  im- 
putation. The  personal  expenses  of  the  candi.late  were 
$99.  It  WHS  suggested  that  at  least  half  of  this  went  in 
treating,  but  he  says  his  canvass  lasted  some  forty  days; 
that  his  expenses  (for  self  and  horse)  per  day  would  aver- 
age about  two  dollars,  and  that  perhaps  $5  of  the  $99 
went  in  railway  fares.  Ordinarily  he  was  given  to  treat 
the  people  he  met  with  to  the  extent  of  between  25  and  50 
cents  a  day.  I  believe  him  when  he  says  (and  none  the 
less  because  he  is  corroborated  by  Mr.  M^^rtin,  a  Conserva- 
tive witness  who  knew  his  habits)  that  he  did  not  engage 
in  as  much  treating  during  the  canvass  as  before  it,  and 
that  in  regar  1  to  the  manner  of  his  treating  there  was  no 
difierence  ;  that  is  to  say,  to  use  his  own  words, "  I  treated 
my  friends,  whether  Reform  or  Conservative,  in  the  same 
way  as  before  1  was  a  candidate."  No  direct  charge  of 
illegal  treating  is  formulated  against  the  respondent,  and 
following  the  North  Middlesex  Case,  H.  E.  C.  377,  I  reject 
this  treating  as  any  element  which  should  aflect  the  con- 
sideration of  section  159. 

As  to  the  absence  of  Jarvis,  it  would  be  more  satisfac- 
tory to  have  had  his  evidence,  but  I  do  not  see  that  the 
respondent  is  to  be  punished  or  the  constituency  affected 
because  of  his  disappearance,  in  the  circumstances  of  the 
case.  Jarvis  is  charged  with  bribery,  but  it  is  not  proved 
against  him.    There  is  no  evidence  to  counter-balance  De^ 


260 


PROVINCIAL  ELECTION. 


potie's  oath  that  the  $5  he  obtained  from  Jarvis  was  a 
loan,  which  he  has  repaid.  Whatever  may  be  suspicious 
in  this  tranaction,  it  cannot  be  said  that  guilt  is  either 
proved  or  to  be  inferred.  What  other  matters  with  which 
Jarvis  was  connected  can  be  considered  as  affecting  the 
election  ?  These,  that  he  started  a  subscription  to  defray 
the  election  expenses  of  the  respondent,  and  that  there 
were  sums  upon  the  list  amounting  to  between  $30  and 
$60 ;  from  Jarvis,  the  respondent  s  financial  agent  Macdon- 
ald  obtained  "  in  the  neighbourhood  of  $35."  Now  it  seems 
impossible  to  link  together  a  number  of  assumptions  and 
conclude,  as  was  argued,  that  it  is  to  be  inferred  that  suffi- 
cient money  was  expended  through  Jarvis  as  might  be  rea- 
sonably supposed  "to  affect  the  result."  We  do  not  know 
that  any  more  was  subscribed — we  do  not  know  that  ar»y 
more  was  collected  than  was  handed  over  to  Macdonald, 
and  we  do  not  know  of  anything  expended  save  as  appear- 
ed in  the  evidence  at  the  trial. 

The  presumption  is  always  in  favour  of  honesty  and 
legality  and  fair  dealing.  The  absence  of  Jarvis,  if  wilful 
(as  it  appears  to  be)  would  cast  doubt  upon  his  conduct, 
but  it  would  be  unjustifiable  to  carry  the  presumption  to 
such  a  lenofth  as  to  set  aside  the  election  and  vacate  the 
seat.  This  is  not  a  case  of  ordinary  litigation  in  which  the 
failure  to  call  an  important  witness  may  turn  the  scale 
against  the  party  who  might  be  expected  to  call  him.  'I' he 
charge  against  Jarvis  is  one  of  bribery,  and  it  is  the  busi- 
ness of  the  petitioner  to  make  that  out.  If  he  had  giv  en 
evidence  to  show  that  more  money  was  in  the  hands  ot* 
Jarvis  than  was  paid  to  Macdonald,  and  that  such  money 
was  expended  for  election  purposes,  otherwise  than  through 
the  financial  agent,  then  the  onus  might,  and  I  think  would, 
rest  on  the  respondent  to  shew  that  the  disbursements 
were  for  legitimate  purposes.  But  nothing  of  this  kind 
appears,  or  can  in  my  judgment  be  reasonably  inferred  from 
what  we  have  seen  and  heard,  in  this  most  pertinaciously 
contested  trial.  That  class  of  evidence,  noteworthy  by  its 
absence  here,  was  adduced  and  formed  the  reason  of  the  deci- 
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sion  and  language  of  the  judges  in  the  cases  cited  to  us  :  See 
also  The  South  Grey  Case, II. E.G.,  61, and  West  Toronto  Case, 
H.  E.  C,  105 ;  The  Bradford  Case,  1  O'M  &  II.,  30.  See 
also  JS^orth  Victoria  Case,  H.  E.  C,  265,  where  an  important 
witness  was  not  procurable,  and  the  North  Ontario  Case, 
H.  E.  C,  342,  and  the  Kingston  Case,  H.  E.  0.,  641. 

So  far  as  the  financial  agent  was  concerned,  I  think  the 
fair  result  of  his  evidence  is  that  he  properly  and  lawfully 
expended  all  the  money  that  came  into  his  hands,  amount- 
ing to  the  very  inconsiderable  sum  of  $20,  from  the  trea- 
surer of  the  Reform  Association  of  East  Middlesex  (part 
of  which  was  paid  for  the  outlay  in  calling  the  convention), 
and  the  further  sum  of  about  $35  from  Mr.  Jar  vis,  in  all, 
as  he  sa3\s,  between  $50  and  $60.  There  were  in  all  5,319 
votes  polled,  and  the  respondent's  majority  was  85.  The 
Judges  in  these  trials  are  to  regard  not  only  the  rights  of 
the  parties,  but  also  the  rights  of  the  electors  of  the  con- 
stituencies and  of  the  public.  That  is  pointedly  adverted 
to  by  Mr.  Justice  Grove,  in  Aldridge  v.  Hurst,  1  C.  P. 
D.,  414,  where  he  says:  "The  right  of  petitioning  shews 
that  the  act  contemplates  not  merely  the  rights  of  candi- 
dates, but  the  rights  of  the  constituency,  to  insure  that  the 
person  really  elected  should  be  their  member;  and  this 
without  the  cost  and  disturbance  of  a  new  election."  These 
observations  having  primary  reference  to  the  claim  of  the 
seat  for  the  opposing  candidate  are  not  without  their  appli- 
cation to  sec.  159  of  the  Ontario  Act.  Adhering  to  the 
construction  of  this  section, which  I  endeavoured  to  explain 
in  the  East  Simcoe  Case,  (a)  my  conclusion  is  that  in  this  con- 
stituency another  election  is  unnecessary  and  useless,  because 
no  such  acts  of  corruption  or  illegality  were  committed  by 
or  on  behalf  of  the  respondent  as  could  possibly  affect  the 
result.  It  would  be  unjustifiable  to  expose  the  constitu- 
ency to  the  expense  aad  trouble  of  a  new  election,  and  the 
petition  should  be  dismissed. 

It  is  a  case  for  apportioning  costs,  and  in  my  view  the 
petitioner  should  get  costs  of  so  much  only  of  the  petition 
and  trial  as  he  has  succeeded  upon. 

(a)  post  291. 
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Cameeon,  J. — lam  of  opinion  the  election  of  the  re- 
spondent should  be  set  aside  on  account  of  bribery  and 
other  corrnpt  practices,  committed  by  his  agents.  The  pay- 
ment of  $1  by  Joseph  A.  Depotie,  an  agent  of  the  respon- 
dent, to  Willis  Moxley  for  his  vote,  was  clearly  made 
out.    I  think  it  was  also  established,  though  not  with  the 
same  degree  of  certainty,  that  the   said  Depotie  was 
guilty  of  acorrupt  practice  in  giving  to  Thomas  Littleton 
$1  alter  he  had  voted,  on  account  of  his  having  voted,  and 
by  reason  of  a  previous  corrupt  understanding  between 
them.    Q  his  man,  Depotie,  after  seeing  Mr.  Jarvis,  one  of 
the  principal  supporters  and  agents  of  the  respondent,  and 
receiving  $5  from  him  at  the  hall,  where  there  was  a  meet- 
ing of  the  supporters  of  the  respondent,  went  late  at  night 
to  see  these  two  voters,  Moxley  and  Littleton.    There  is 
mo  reasonable  solution  of  his  going  there  except  for  the 
purpose  of  securing  their  votes,  and  by  the  means  that 
were  used.     The  very  manner  in  which  the  money  was 
placed  by  Depotie  in  Littleton's  pocket,  though  Littleton 
attempts  to  explain  the  act  by  saying  his  hands  were  dirty, 
is  a  strong  circumstance  to  show  that  the  money  was  not 
intended  by  either  party  to  the  transaction  as  a  loan.  It 
was  a  device  to  enable  the  receiver  to  say  that  he  had  not 
been  paid  or  lent  the  money  on  account  of  having  voted 
and  it  may  be  if  Power  had  not  proved  unfaithful  to  the 
confidence  placed  in  him,  the  truth  might  not  have  been 
elicited  through  that  ease  of  conscience,  or  ignorance,  which 
induces  the  uiicandid  to  satisfy  themselves  that  if  the  ques- 
tion does  not  directly  indicate  the  exact  transaction,  it  may 
be  answered  without  committing  perjury.    Power  knew 
more  than  he  would  tell,  and  his  manner  stamped  him  as 
an  unti  uthful  witness.     In  anger  he  divulged  what  had 
taken  plaec,  and  this  becoming  known,  the  parties  ad- 
mitted that  they  felt  they  could  not,  without  dai7ger,  un- 
equivocally deny,  and  seek  to  cover  the  transaction  as  far 
as  circumstances  will  warrant  with  any  show  of  reason,  I 
have  no  doubt  in  my  own  mind  the  corrupt  practice  in  re- 
spect of  Littleton  was  made  out.    The  payment  of  $4  by 
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Alex.  J.  Macdonald,  the  financial  agent  of  the  respondent, 
to  Jeremiah  Hurley  for  posting  fifty  bills,  was  an  unrea- 
sonable remuneration  for  the  service  rendered,  granted  that 
such  service  was  rendered  on  a  very  inclement  day  and  was 
worth  nioreonthataccount  thanitotherwise  wouldhavebeen. 
I  regard  this  but  as  a  pretext.  The  fact  that  in  the  account 
rendered  by  Mr.  Macdonald  of  his  expenditure  as  the 
financial  agent,  no  reference  is  made  to  this  payment  to 
Hurley,  is  in  itself  suspicious,  and  the  suspicion  is  not 
lessened  by  the  further  fact  proved,  that  Hurley  was  driv- 
ing a  vehicle  obtained  at  Hiscox's  livery  stable,  in  Lon- 
don, where  he  was  sent  for  it,  according  to  him,  by  Mr. 
Macdonald,  for  which  he  was  paid  nothing.  The  payment 
for  driving  might  be  objectionable,  as  hiring  a  person  to 
drive  a  team  might  be  held  to  be  paying  for  the  conveying 
voters  to  the  poll.  The  man  who  accepts  twice  as  much 
as  a  job  is  worth  is  not  the  most  likely  kind  of  person  to 
work  for  nothing,  unstimulated  thereto  by  the  previous 
knowledge  that  he  had  been  paid  too  much  for  something 
else.  This  Hurley  also  received  money  from  Mr.  Macdon- 
ald to  "  treat  the  boys,"  of  which  expenditure  no  account  is 
taken  in  the  financial  agent's  return  of  his  expenditure. 
If  the  upholding  or  avoiding  of  the  election  depended 
upon  this  payment,  I  should  be  obliged  to  give  the  ben- 
efit of  the  doubt  in  favour  of  the  respondent.  As  a  mat- 
ter of  belief,  however,  I  am  satisfied  the  payment  of  the  $4 
was  not  made  solely  on  account  of  the  character  of  the  day 
on  which  the  work  was  done,  and  that  had  an  election  con- 
test not  been  going  on  the  service  would  not  have  been  so 
liberally  rewarded.  I  am  of  opinion  in  the  treating  of  Samuel 
Moore,  and  the  lending  or  giving  him  50  cents  or  |1,  which- 
ever was  the  sum,  by  Henry  Emigh,  were  acts  done  by 
Emigh  with  a  view  of  influencing  Moore  to  vote  for  the 
respondent.  I  think  Moore's  account,  corroborated  as  it  is 
in  part  by  Arthur  J efiVey,  is  more  to  be  relied  on,  under  the 
circumstances,  than  Emigh 's.  The  evidence  on  behalf  of 
the  respondent  in  regard  to  Moore  is  to  make  him  out  a 
loose  fish,  and  under  the  circumstances,  it  is  a  little  singular 
34 — VOL.  L  E.c. 
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according  to  Emigli's  own  account  of  the  transaction  that 
they  should  have  gone  together  to  Jeffrey's  and  taken  a 
drink,  and  on  the  way  back  he  should  have  given  or  lent 
him  the  money.  He  admits  that  he  asked  Moore  how  he 
was  going  to  vote,  and  Moore  said  he  didn't  know.  This 
answer  indicated  he  might  be  cultivated  with  profit. 
While  I  rely  on  Moore's  account  of  what  passed  between 
him  and  Emigh,  more  than  I  do  upon  Emigh's,  the  diffi- 
culty is  holding  the  respondent  should  be  affected  by  his 
act,  not  by  reason  of  Emigh  not  being  his  agent,  which  I 
think,  as  a  member  of  the  association,  he  was,  but  by  rea- 
son of  Moore's  own  statement  that  he  didn't  ask  him  to 
vote  for  the  respondent,  or  not  to  vote;  and,  as  in  the  Hur- 
ley case,  if  the  election  was  to  be  set  aside  on  that  case 
alone,  I  would  give  the  respondent  the  benefit  of  all  the 
doubt  there  is  presented  by  this  statement  of  Moore's, 
that  he  was  not  asked  to  vote  or  not  to  vote. 

I  think  the  treating  at  Daly's,  Woods's,  and  Depotie's 
taverns,  of  committees  formed  to  promote,  and  there  as- 
sembled for  that  purpose,  the  election  of  the  respondent, 
was  made  out  according  to  both  the  evidence  of  James 
Daly  and  Depotie  himself.  Depotie  treated,  and  so  did 
Woods.  The  going  into  these  charges  was  objected  to  as 
not  covered  by  the  petition.  I  think  the  objection  is  not 
entitled  to  prevail.  The  petition  charges  that  treating  took 
place  contrary  to  the  Act,  and  I  do  not  think  it  can  be 
said  it  is  necessary  to  specify  in  the  petition  the  particular 
kind  of  treating  to  let  in  evidence,  where  the  particulars 
warrant  it,  of  any  kind  of  treating  that  is  made  a  corrupt 
practice  by  the  Act.  I  am  of  opinion  section  151  was 
specially  directed  against  the  treating  of  committees  com- 
posed of  electors.  It  declares,  "No  candidate  shall,  nor 
shall  any  other  person,  either  provide  or  furnish  drink,  or 
other  entertainment,  at  the  expense  of  such  candidate  or 
other  person,  to  any  meeting  of  electors  assembled  for  the 
purpose  of  promoting  such  election,  previous  to  or  during 
the  election."  A  committee  composed  of  electors,  wholly 
or  in  part,  whose  object  in  assembling  is  to  take  measures 
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to  secure  the  return  of  the  candidate  they  support,  cer- 
tainly comes  within  the  terms,  "  meeting  of  electors  assem- 
bled for  the  purpose  of  promoting  the  election."    Who  are 
to  be  taken  as  the  actors  in  the  object  to  promote  the  elec- 
tion under  this  language?    The  person,  if  there  be  one, 
calling  the  meeting,  or  those  assembled  ?    A  general  meet- 
ing of  the  electors  called  to  hear  the  speeches  or  addresses 
of  the  candidates,  can  hardly  be  deemed  assembled  to  pro- 
mote the  election,  as  far  as  those  assembled  are  concerned. 
They  come  to  hear,  not  to  act;  while  in  the  case  of  the 
committee  it  is  assembled  to  act  in  the  promotion  of  the 
election ;  and  when  the  latter  part  of  the  clause  is  consid- 
ered it  appears  to  me  the  latter  kind  of  meeting  is  indicated 
very  clearly.    It  excepts  from  the  operation  of  the  pro- 
hibition in  the  first  part  any  entertainment  furnished  by 
the  candidate,  or  other  person,  to  any  such  meeting  of  elec- 
tors at  his,  her,  or  their  usual  place  of  residence.  It  is  most 
improbable  that  any  general  meeting  of  electors  will  be 
assembled  at  the  private  residence  of  any  candidate  or 
agent.    What  the  Legislature  was  aiming  at  was  the  pre- 
vention of  persons  being  induced  to  act  and  assist  the  can- 
didates by  drink,  or  other  entertainment,  being  furnished 
to  them  at  hotels  or  other  places  of  meeting,  not  being  the 
residence  of  the  person  providing  it.    There  is  no  decision 
that  can  be  said  to  have  settled  the  question  now  presented, 
and  the  language  of  section  61  of  chap.  21,  32  Vic.  (0.)  is  so 
different  that  the  change  itself  strongly  leads  to  the  conclu- 
sion that  the  construction  I  have  placed  upon  the  present 
section  is  the  one  intended  it  should  bear.    Section  61  of 
the  Act  of  1868  enacted:   "No  candidate  or  other  person 
fihal\,iuith  intent  to  promote  the  election,  iurnhh  entertain- 
ment to  any  meeting  of  the  electors  assembled  for  the 
purpose  of  promoting  the  election."    It  would  seem  absurd 
to  say  that  when  the  friends  of  a  candidate  assembled  for 
the  express  purpose  of  promoting  his  election,  and  the  can- 
didate or  some  one  for  him  furnished  entertainment,  ho 
did  it  with  intent  to  promote  the  election,  and  unless  the 
meeting  was  one  of  mixed  character  such  intent  could  hard- 
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ly  be  held  to  exist.  Under  the  Act  of  1868,  in  the  South 
Grey  Case,  Mowat,  V.  C,  said,  H.  E.  C,  page  57:  "I  do 
not  think  reasonable  refreshments  furnished  bona  fide  to 
committees  are  illegal."  To  the  like  effect  is  the  opinion 
of  Chief  Justice  Richards  in  the  West  Toronto  Case — 
H.  E.  C,  page  106.  In  the  Forth  Grey  Case,  Gwynne,  J., 
held  that  members  of  the  Conservative  Association  as- 
sembled at  a  tavern  were  electors  assembled  to  promote 
the  election  of  the  candidate  of  the  association,  under  the 
said  section  (51,  after  it  had  been  amended  by  the  Act  of 
1873,  when  it  assumed  its  present  shape.  The  same  learn- 
ed Judge,  in  the  West  Wellington  Case,  H.  E.  C,  234, 
held  treating  a  general  meeting  of  the  electors  a  corrupt 
act.  In  the  Halton  Case,  H.  E.  C,  285,  Draper,  C.  J.  A.,  ex- 
pressed the  opinion,  "  that  a  meeting  of  electors  all  one  way 
of  thinking  to  support  a  particular  candidate,  or  of  a  com- 
mittee to  aid  in  his  return,  at  which  refreshments  were  pro- 
vided at  the  expense  of  one  or  more  of  them,  could  not,  un- 
less in  some  extreme  case,  be  deemed  a  bi-each  of  the  pro- 
visions against  treating."  The  facts  in  reference  to  which 
this  opinion  was  expressed  do  not  appear,  and  I  am  unable 
to  say  whether  it  was  a  mere  obiter  dictum  or  not.  The 
case  went  to  the  Court  of  Appeal,  but  the  point  was  not 
there  raised.  It  is  well  that  the  point  should  be  settled, 
and  it  may  as  well  be  so  settled  in  this  case  as  any  other. 
My  learned  brother,  the  Chancellor,  does  not  take  the  same 
view  that  I  do,  and  I  presume  the  case  will  have  to  receive 
the  consideration  of  the  Court  of  Appeal. 

It  may  be  observed  that  treating  a  general  meeting  of 
the  electors  would  come  under  the  designation  corrupt 
treating,  owing  to  its  extensive  character;  but  why  should 
the  treating  of  a  mixed  meeting  be  more  ol>jectionable  than 
treating  a  meeting  all  one  way  of  thinking,  if  not  corrupt- 
ly done.  The  furtherance  of  the  cause  of  temperance 
would  not  be  greater  in  the  one  case  than  the  other. 
Treating  a  general  meeting  might  of  course  more  readily 
cause  a  breach  of  the  peace. 
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The  case  of  the  personation  of  Joseph  Ling  by  Nathan 
Dale  was  esfcablished.  But  the  agency  of  Dale  does  not 
appear  to  have  been  made  out.  The  attempt  of  Keenan 
to  personate  Tierney  was  also  established.  I  think  whether 
he  voted  or  not,  he  did  sufficient  to  bring  his  act  within 
section  156  :  Rcgina  Y.Hague,  4  B.  &  S.  715.  There  was 
no  evidence  to  shew  that  he  was  an  agent  of  the  respond- 
ent, or  that  any  agent  of  the  respondent  was  a  party  to  his 
attempt.  I  do  not  think  what  took  place  at  the  poll  suffi- 
cient to  fix  the  respondent  with  responsibility^  It  does  not 
appear  that  the  respondent's  agent,  Macdonald,  was  aware 
of  the  attempt  at  imposition,  assuming  that  he  did  say 
Keenan  had  a  right  to  vote,  as  it  does  not  appear  that  he 
knew  he  was  not  the  person  he  claimed  to  be,  that  is, 
Tierney.  I  think  the  charge  of  treating  on  polling-day  by 
Williamson  orMcNames  cannot  be  said  under  the  decisions 
to  have  been  corrupt,  though  I  have  no  moral  doubt  the 
liquor  was  provided  to  be  used  for  the  purpose  of  aiding 
them  in  inducing  voters  to  go  to  the  poll  and  to  influence 
their  votes.  There  are  those  who  value  the  franchise  so  little 
that  while  they  would  hesitate  and  perhaps  refuse  directly 
to  sell  their  vote,  they  would  be  influenced  by  the  good 
fellowship  supposed  to  be  promoted  by  a  bottle  of  whiskey 
to  vote  as  its  proprietor  might  wish.  , 

The  way  the  liquor  was  furnished  indicates  that  there 
may  have  been  a  settled  policy  to  use  this  subtle  agency 
extensively,  and  while  I  do  not  find  the  charge,  as  made, 
proved,  it  has  not  been  without  its  effect  upon  me  in  lead- 
ing to  the  conclusion  the  election  should  be  avoided.  The 
hiring  the  livery-stable  keeper  La wson's  teams  on  polling 
day  I  think,  having  regard  to  what  was  sworn  to,  was 
not  made  out,  but  I  have  a  very  strong  conviction  that 
their  use  was  in  some  way  compensated  for,  and  that  the 
facts  with  reference  to  it  were  not  drawn  out.  Of  course 
it  is  possible,  but  quite  improbable,  that  this  young  man 
Lawson,  who  was  under  age,  was  taking  so  much  interest 
in  the  election  as  to  bear  so  considerable  a  loss  purely 
from  party  considerations.    It  is  to  be  observed,  too,  that 
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there  was  no  difficulty  in  procuring  his  evidence  on  behalf 
of  the  defence  in  respect  of  a  matter  that  was  not  charged 
in  the  particulars,  while  the  testimony  of  Mr.  Jarvis  was 
not  procurable,  though  he  took  a  prominent  part  in  the 
contest.  With  reference  to  the  charges  of  treating  by  the 
respondent  personally,  I  think  nothing  corrupt  or  unusual 
was  proved,  but  he  certainly  did  not  carry  out  the  letter 
or  spirit  of  the  Act  in  the  way  in  which  he  returned  his 
personal  expenses.  The  provision  is  exceedingly  clear  and 
specific,  and  was  intended  by  the  Legislature  as  an  im- 
portant safeguard  against  the  expenditure  of  money  by  a 
candidate  or  hij  agent  improperly  in  promoting  his  election. 
It  is  from  want  of  observance  by  him  of  the  requirement 
of  the  Statute  in  this  respect,  and  the  absence  of  Mr.  Jarvis, 
and  the  failure  to  account  for  the  money  subscribed  as  the 
fund  out  of  which  the  expenses  of  the  election  should  be 
defrayed  other  than  those  personal  to  the  respondent,  that 
prevent  my  feeling  justified  in  giving  to  him  the  benefit 
of  section  159.  With  reference  to  the  amount  expended  by 
the  respondent  personally,  it  certainly  was  not  large,  but 
spent  at  the  rate  of  $1  per  vote,  the  price  paid  for  Moxley's 
and  Littleton's,  it  would  go  a  long  way.  I  cannot  say  the 
corrupt  practices  proved,  taken  in  connection  with  other  il- 
legal acts  and  practices  shown  to  have  existed,  were  of  such 
trifling  nature  or  of  such  trifling  extent  as  not  to  have  af- 
fected the  result.  The  majoritj^  certainly  could  not  be 
converted  into  a  minority  by  striking  off  the  votes  tainted 
with  corruption.  But  almost  every  corrupt  practice  named 
in  the  Act  was  resorted  to,  and  it  is  quite  impossible  to  say 
that  the  evidence  by  any  means  laid  them  all  bare- 
There  was  direct  bribery,  personation,  double  voting,  treat- 
ing meetings  of  committees,  and  other  treating,  to  a  very 
considerable  extent,  strong  suspicion  of  the  hiring  of 
teams,  and  an  absence  of  proper  detailed  accounts  by  the 
respondent  of  his  own  expenditure,  and  of  the  fund  raised 
for  the  purpose  of  defraying  the  expenses  of  the  election. 
Section  183  of  the  Act  declares  no  payment  except  the 
personal  expenses  of  the  candidate,  and  no  advance,  loan 
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or  deposit  for  the  purpose  of  the  election,  shall  be  made  by 
or  on  behalf  of  any  candidate  at  an  election  before  or 
during  or  after  such  election,  otherwise  than  through  an 
aorent  or  assents  whose  name  and  address  or,  names  and 
addresses,  has  or  have  been  declared  in  writing  to  the 
returning  officer  on  or  before  the  day  of  nomination.  By 
section  185  it  is  declared  all  persons  who  have  any  bills, 
charges,  or  claims  upon  any  candidate  for  or  in  respect  of 
any  election,  shall  send  the  same,  within  one  month  from 
the  day  of  the  declaration  of  the  election,  to  such  agent  or 
agents  as  aforesaid, otherwise  such  persons  shall  be  debarred 
of  their  right  to  recover  such  claims,  and  every  or  any 
part  thereof  By  sub-section  4  of  this  clause  the  agent  is 
not  permitted  to  pay  or  allow  an}^  bill  without  the  author- 
ity of  the  candidate  and  the  agent's  own  approval. 

By  section  186  a  detailed  statement  of  all  election  ex- 
penses incurred  by  or  on  behalf  of  the  candidate,  includ- 
ing payments  in  respect  of  his  personal  expenses,  shall 
within  two  months  after  the  election  be  made  out  and 
signed  by  the  agent,  or,  if  more  than  one,  b}^  every  agent 
who  has  paid  the  same,  including  the  candidate,  in  case  of 
payments  made  by  him,  and  delivered  with  the  bills  and 
vouchers  relative  thereto  to  the  returning  officer.  And  the 
returning  officer  is  required  within  fourteen  days  to  cause 
to  be  inserted  an  abstract  of  such  statement,  with  the  sig- 
nature of  the  agent  thereto,  in  some  newspaper  published 
or  circulating  in  the  Electoral  District.  And  an  agent  or 
candidate  making  default  in  the  delivery  of  such  statement 
shall  incur  a  penalty  not  exceeding  $25  for  every  day 
during  which  he  makes  default.  All  this  particularity,  and 
the  penalty  imposed  for  non-delivery  of  the  statement, 
show  that  the  Legislature  attached  much  importance  to 
it;  and  where  it  has  not  been  observed,  and  a  corrupt  prac- 
tice, sufficient  before  the  amendment  of  the  law  made  by 
section  159  to  avoid  the  election,  has  been  proved,  though 
under  that  section  the  election  mio^ht  not  have  been  set 
aside,  the  election  should  be  avoided.  The  respondent  has 
in  this  case  failed  to  make  such  a  detailed  statement.  The 
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statement  gives  no  information  as  to  particular  persons 
paid,  or  the  amount  to  each  person,  and  thus  fails  to  show 
the  character  of  the  expenditure  in  respect  of  each  pay- 
ment. The  important  defect  here  is,  there  is  no  account 
whatever  of  the  expenditure  of  the  fund  that  was  raised 
with  the  knowledge  of  the  respondent  to  pay  the  election 
expenses  other  than  his  personal  expenses,  except  in  so  far 
as  that  fund  reached  the  hands  of  the  financial  agent.  It 
was  quite  lawful  that  a  fund  should  be  raised  to  pay  the 
election  expenses,  but  unlawful  that  any  part  of  the  fund 
should  be  expended  except  through  the  financial  agent  or 
agents.  And  it  appears  to  me  it  was  the  duty  of  the 
respondent  to  show  how  the  money  was  applied.  He  has 
not  only  not  done  so,  but  the  manager  of  the  fund,  a  former 
secretary  of  the  Reform  Association,  from  the  evidence 
appeared  to  be  keeping  out  of  the  way  to  avoid  being 
examined.  The  evidence  also  established  that  several  per- 
sons subscribed  to  the  fund,  the  amount  whereof,  from  the 
absence  of  the  person  who  could  tell,  is  left  in  doubt,  though 
it  was  shown  to  be  considerably  greater  than  the  amount 
paid  over  to  the  financial  agent.  It  also  further  appeared 
that  Depotie  got  five  dollars  from  the  person  who  held  the 
fund,  and  makes  the  pretext  that  it  was  borrowed,  and 
the  farce  was  gone  through  of  its  being  repaid  the  day  be- 
fore the  trial.  Shortly  after  the  receipt  of  the  money  its 
recipient,  too,  proceeded  to  Moxley  and  Littleton,  who  got  a 
portion  probably  of  this  very  money  for  the  purpose  of 
paying  for  their  votes.  It  seems  to  me  under  the  circum- 
stances, coupled  with  the  fact  that  a  majority  of  180  for 
the  Conservative  candidate  against  the  respondent  at  the 
previous  election  was  converted  at  this  into  a  minority  of 
86,  the  election  could  not  be  allowed  to  stand,  and  in  sup- 
port of  the  view  I  have  expressed  as  to  the  duty  of  the  re- 
spondent in  regard  to  the  fund,  I  quote  the  following  opin- 
ion of  Baron  Fitzgerald  in  the  Belfast  Case  :  1  O'M.  &  H. 
285  :  "  I  have  no  reason  to  believe  that  a  subscription 
instituted  for  the  purpose  of  paying  the  expenses  of  a  can- 
didate and  to  relieve  him  from  any  expense  in  the  matter  is 
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in  anyway  an  illegal  or  unconstitutional  proceeding.  It 
would  behove  a  candidate  to  look  well  that  the  money  of 
which  he  availed  himself  of  his  own  knowledge  is  legiti- 
mately applied,  because  he  incurs  a  responsibility  the  mo- 
ment he  holds  himself  out  to  be  elected  by  those  means." 

The  Court  is  not  in  these  trials  restricted  to  the  consid  - 
eration  of  the  interests  of  the  petitioner  and  respondent : 
their  duty  requires  its  members  to  have  regard  for  the  ob- 
ject of  the  legislature  in  its  efforts  to  secure  purity  of  elec- 
tion and  the  public  security  in  vol  ved  therein.  They  should 
not  permit  the  safeguards  erected  by  the  legislature  to  be 
thrown  down  and  disregarded,  and  when  the  law  prohibit- 
ed any  payment,  advance,  loan  or  deposit  for  the  purpose 
of  the  election  except  through  the  financial  agent  of  the 
candidate,  the  Court  should  rather  strive  to  enforce  the  ob- 
servance of  the  prohibition  than  to  be  astute  to  relieve  a 
candidate  in  consideration  of  the  fact  that  he  had  beeii 
personally  free  from  actual  or  intentional  wrong- doing. 
The  petitioner  should  have  the  general  costs  of  the  peti- 
tion and  trial. 


From  these  judgments  there  was  an  appeal  to  the  Court 
of  Appeal,  which  was  heard  on  October  4th,  1884. 

McCarthy,  Q.  C,  for  the  appeal. 
*S'.  H,  Blake,  Q.  C,  contra. 

November  11,  1884.  Hagarty,  C.  J.  O.— Although  not 
necessary,  in  the  view  I  take,  for  the  decision  of  this  case, 
I  think  it  right  to  give  my  opinion  on  the  proper  construc- 
tion of  section  151,  as  to  furnishing  drink  or  other  enter- 
tainment "  to  any  meeting  of  electors  assembled  for  the 
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purpose  of  promoting  such  election  previous  to  or  during- 
such  election." 

The  learned  Judges  who  tried  this  petition  differed 
widely  in  their  views.  The  Chancellor  held  that  the  sec- 
tion had  no  application  to  committee  meetings.  Chief 
Justice  Cameron  held  that  it  did  so  apply. 

It  may  be  possible  that  the  framers  of  this  enactment 
may  not  have  supposed  that  it  applied  to  such  meetings. 
Our  duty  is  to  construe  the  words  used  in  their  plain,  obvi- 
ous, grammatical  sense. 

If  electors  assembled  by  arrangement  to  promote  the 
election  of  the  candidate  they  wished  to  elect  it  is  not 
easy  to  hold  against  the  language  used,  whether  they  were 
called  a  committee,  or  met  as  committee-men,  or  under  any 
other  name,  that  they  did  not  in  fact  compose  or  amount 
to  a  meeting  described  in  the  section. 

It  seems  to  me  to  be  more  a  plain  question  of  fact  than 
of  legal  definition.  Did  they  assemble  by  arrangement 
with  that  purpose  in  view  ?  If  so,  it  was  a  meeting 
pointed  at  by  the  section. 

After  the  nomination  of  the  candidate  committees  are 
generally  formed,  a  general  or  central  committee,  with 
branches  in  different  localities,  the  branch  or  local  com- 
mittees generally  assuming  the  management  of  matters  in 
their  divisions,  to  examine  the  voters'  list,  to  stimulate 
some,  to  canvass  others,  to  arrange  for  the  bringing  up  of 
voters  to  the  polls,  &c. 

They  arrange  among  themselves  their  places  and  times 
of  meeting.  Their  numbers  may  be  large  or  small.  We 
know  that  in  cities  there  is  sometimes  a  large  central  com- 
mittee and  ward  committees.  They  may  vary  in  numbers 
from  fifty  to  a  dozen,  or  less. 

In  the  case  before  us  at  some  of  the  meetings  only  ten 
or  twelve  were  present,  at  another  twenty  or  thirty  were 
assembled. 

I  do  not  see  how  I  could  hold  that  any  such  meetings 
were  not  clearly  within  the  statute. 
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If  they  did  not  assemble  to  promote  the  election,  I  can- 
not see  what  motive  brought  them  together. 

The  promotion  of  the  election  seems  to  be  the  sole  reason 
of  their  existence. 

It  is  not  difficult  to  suggest  an  apparently  startling  re- 
sult of  a  too  rigid  application  of  this  construction. 

It  is  asked  cannot  two  or  three  voters  meet  together  to 
go  over  the  lists  and  make  suggestions,  &c.  ? 

I  can  only  answer  that  it  will  be  time  enough  to  pass  ' 
judgment  on  such  a  case  when  it  arises.  I  do  not  hold  that 
any  fortuitous  meeting  of  two,  three,  or  a  dozen  electors  dis- 
cussing the  best  means  of  advancing  their  candidates'  in- 
terests, need  fall  within  the  words  of  the  enactment.  A 
number  of  voters,  all  of  one  party,  might,  without  any  pre- 
arranp-ement,  meet  in  a  tavern. 

Such  a  gathering  would  not,  I  think,  answer  the  des- 
cription of  "  a  meeting  assembled  to  promote  the  election." 
Its  coming  together  could  not  be  foreseen  or  provided  for. 
This  Court  held  in  the  Muskoka  Case,  that  when  a  can- 
didate publicly  announced  that  he  would  meet  the  electors 
at  a  named  time  and  place,  and  they  assembled  according- 
ly, that  such  a  meeting  was  within  the  statute. 

I  must  hold  that  when  a  committee — general  or  local — 
consisting  of  voters,  meets  at  an  agreed  time  and  place  to 
arrange  for  the  success  of  their  candidate,  I  cannot  pro- 
nounce it  outside  the  Act. 

Some  of  us  remember  the  abuses  of  elections  in  past  years, 
when  committees  for  many  days,  if  not  weeks,  before  the 
day  of  polling,  lived  at  the  cost  of  the  candidate. 

I  am  not  prepared  to  say  that  even  under  the  much  im- 
proved modern  system  of  elections,  serious  abuses,  and 
possibly  serious  means  ot  undue  influence  and  corruption, 
might  not  be  used,  if  by  law  all  committee  meetings  are  de- 
clared to  be  free  from  the  operation  of  this  section. 

I  am  therefore  constrained  to  hold  that  the  treating  at 
these  meetings,  proved  in  evidence,  was  an  illegal  practice, 
and  that,  at  least  in  one  case,  it  was  done  by  an  agent  of 
the  respondent. 
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But,  on  full  consideration  of  the  matters  in  evidence,  I 
am  willinGj  to  allow  that  under  the  remedial  or  savinor 
clause  the  election  ought  not  to  be  set  aside.  On  this  head 
the  law,  as  to  the  application  of  this  section  to  meetings 
of  electors,  was  not  in  a  very  certain  shape  under  some  of 
the  decisions  of  learned  Judges,  and  it  may  have  been  that 
the  treating  in  this  case  was  not  within  the  prohibition. 

As  I  have  already  stated  in  the  East  Siracoe  Case,  (a)  I 
agree  in  the  marked  distinction  which  we  should  make  be- 
tween an  agent  entrusted  by  the  candidate  withjthe  general 
management  of  the  election,  or  one  who,  by  superior  energy 
or  ability,  is  allowed  to  take  the  lead  in  such  management, 
and  the  isolated  actions  of  a  person  whom  the  law  fastens 
on  the  candidate  as  one  who  must  be  regarded  as  his  agent. 
In  the  latter  case  the  illegal  practice  begins  and,  as  it  were, 
ends  with  the  perpetrator. 

I  cannot  bring  this  man  Depotie  into  any  position  of 
general  trust  or  management. 

I  agree  in  the  argument  that  once  a  corrupt  act  is  proved 
to  have  been  committed  by  the  candidate,  or  an  agent,  the 
election  is  in  law  avoided — that  the  burden  of  averting 
this  consequence,  under  the  relieving  clause  in  this  act^ 
must  mainly  be  thrown  upon  the  respondent,  so  far  as  his 
own  liability  is  concerned.  We  have  of  course  also  to  con- 
vsider  the  interests  of  the  constituency  as  to  expenses  and 
uselessness  of  a  new  election. 

The  learned  Judges  agreed  that  one  act  of  bribery  was 
committed  by  Depotie  in  Moxley's  case. 

As  to  Littleton's  case,  I  think  we  may  allow  the  insuflS- 
ciency  of  direct  proof,  but  I  think  it  right  to  designate  the 
transaction  as  of  a  most  dangerous  and  suspicious  charac- 
ter on  the  part  of  an  agent  of  a  candidate. 

As  to  Emigh's  case,  I  think  it  fails  solely  and  only  be- 
cause agency  was  not  proved. 

As  to  Hurley,  the  bill-poster,  with  the  difference  of  opin- 
ion between  the  Judges,  I  do  not,  sitting  in  appeal,  think 
1  should  pronounce  against  the  more  lenient  view. 

(a)  post  291. 
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The  other  matters  urged  against  the  Respondent  I  do  not 
propose  to  discuss,  and  I  have  come  to  the  conclusion  that, 
though  some  of  them  be  open  to  unfavourable  comment, 
they  do  not  form  grounds  for  setting  asid^  the  election. 

On  the  whole,  I  think  that  the  Respondent  may  be  al- 
lowed the  benefit  of  the  relieving  clause  of  the  Act. 

The  bribery  by  Depotie,  and  his  infringment  of  the  law 
as  to  the  meetings  of  electors.  The  election  vv^as  carried  by 
a  majority  over  eighty.  There  is  no  personal  imputation 
against  the  respondent  beyond  objections  to  the  form  in 
which  he  returned  his  expenses  ;  and  the  corrupt  conduct 
of  Depotie  ought  not,  I  think,  under  all  the  circumstances 
of  the  case,  to  deprive  either  the  sitting  member  or  the 
constituency  of  the  relief  allowed  by  the  Act. 

It  may  perhaps  be  found  hereafter  that  the  only  way  to 
stamp  out  the  abomination  of  bribery  is  to  render  every 
election  void  in  which  it  is  committed  by  any  agent.  It  may 
be,  that  when  it  is  known  that  there  is  no  pardon  for  it — ■ 
no  escape  from  the  consequences,  whether  it  be  committed 
on  a  large  or  a  small  scale — there  will  be  far  greater  proba- 
bility of  an  honest,  earnest,  and  successful  effort  being 
made  by  a  candidate  and  his  supporters  to  avoid  the 
offence. 

The  Judges  have  often  to  regret  the  unpleasant  duty 
cast  upon  them  in  these  election  trials.  It  is  no  small  addi- 
tion to  the  task  of  decision  that  they  are  now  required  to 
decide  on  the  effect  of  this  section — to  draw  a  line  defin- 
ing the  nature  and  extent  of  the  proved  violations  of  the 
law. 

In  this,  as  in  other  cases,  we  have  the  learned  trial 
Judges  forming  diametrically  opposite  conclusions  as  to 
whether  the  acts  proved  should  or  should  not  be  held  to 
avoid  the  election. 

Differences  in  judicial  opinion,  both  as  to  fact  and  law, 
are  of  constant  recurrence,  but  for  obvious  reasons,  it  seems 
most  undesirable  that  they  should  occur  in  such  a  matter 
as  the  trial  of  ati  election  petition.  It  is  to  be  feared  that 
in  such  a  case  they  must  detract  seriously  from  the  weight 
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and  authority  of  legal  decision.  If  so,  the  fault  is,  of  course, 
in  the  system  and  not  with  the  learned  Judges,  who  must 
decide  according  to  their  respective  convictions.  All  this, 
however,  is  for  the  consideration  of  the  Legislature.  By 
the  Imperial  Act  of  1883  a  very  strong  attempt  is 
made  to  ensure  purity  of  elections.  There  is  a  relieving 
clause,  hut  not  applicable  to  cases  of  bribing,  where  if  the 
Election  Court,  consisting  of  two  Judges,  make  a  report 
exonerating  the  candidate  and  his  election  agent  from 
sanctioning  or  connivance  with  the  illegal  practices,  and 
that  they  took  all  reasonable  precautions,  &c.,  and  that 
the  offences  reported  were  trivial,  unimportant,  and  of  limi- 
ted character,  &c.,  &c.,  the  election  shall  not  be  avoided. 
This  report  must,  of  course,  be  with  the  sanction  of  both 
Judges,  and  that  statute  does  not  provide  for  the  case  of 
difference  of  opinion  as  to  such  a  report. 

In  the  East  Nor  thumb  ey^land  Case,  decided  last  January, 
this  Court  decided  that  the  certifying  of  these  findings  and 
disagreement  by  the  learned  Judges  is  merely  an  interlocu- 
tory proceeding,  and  that  after  one  decision  on  the  matter 
certified,  it  rests  with  the  trial  Judges  to  proceed  with  the 
case  to  final  decision. 

Burton,  J.  A. — I  have  but  little  to  add  in  this  case. 

I  agree  with  the  Chancellor  that  only  one  act  of  bribery 
by  agents  was  made  out,  and  I  agree  with  him  also  in  the 
view  that  it  would  be  a  burlesque  upon  the  law  to  set 
aside  the  election  on  the  ground  of  Hurley  expending  a 
dollar  in  treating  under  the  circumstances  referred  to  in 
evidence. 

The  point  I  wish  to  refer  to  is,  the  charge  of  treating 
meetings  under  section  151.  I  see  no  reason  to  change  the 
opinion  which  I  expressed  in  the  Muskoka  Case,  (a)  that  we 
ouo-ht  to  adhere  to  the  ordinarv  rule  of  construction,  and 
where  we  find  words  that  are  clear  and  unambiguous  we 
are  bound  to  interpret  them  according  to  their  well-known 
and  ordinary  meaning. 

(a)  ante  p.  197. 
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It  is  quite  probable,  nay,  I  think  almost  certain,  that 
Avhenthis  section  was  first  passed,  collocated  as  it  was  among 
those  sections  which  were  aimed  at  the  preserving*  of  peace 
and  good  order,  it  never  was  intended  to  apply  to  mere 
committee  meetings,  but  the  Legislature  has  since  made 
any  violation  of  it  a  corrupt  practice.  How  is  it  possible 
for  us  to  ssiy,  apart  from  the  language  used,  to  what  ex- 
tent they  intended  the  prohibition  to  go?  What  we  have 
really  to  consider  is  not  what  the  Legislature  meant  but 
what  its  language  means.  To  give  that  language  a  con- 
struction, contrary  to  or  different  from  that  which  the  words 
import,  or  can  possibly  import,  is  not  to  interpret  law  but 
to  make  it.  I  therefore  am  of  opinion  that  w^hen  the 
Legislature  excepts  one  particular  class  of  meeting  only, 
it  would  be  most  unsafe  for  any  one  to  say  that  all  others 
are  not  included. 

But  although  I  think  that  what  occurred  at  these  meet- 
ings were  corrupt  practices,  I  am  very  far  from  saying 
that  the  election  should  be  avoided  in  consequence  of  those 
or  any  other  corrupt  or  illegal  practices  proved  at  this 
election. 

I  shall  satisfy  myself  with  saying  that  I  think  the  Chan- 
cellor's judgment  sound,  and  that  it  should  be  affirmed. 

t 

Patterson,  J.  A. — There  are  three  charges  of  bribery ^ 
respecting  the  proof  of  which  the  learned  J udges  disagree. 
They  agree  that  Depotie  bribed  Moxley,  but  they  disagree 
about  Littleton,  to  whom,  after  he  had  voted,  Depotie  gave 
a  dollar.  The  Chancellor  thought  the  evidence  insufficient 
to  prove  that  the  payment  was  corruptly  made  on  account 
of  Littleton  having  voted.  The  Chief  Justice  was  of  opin- 
ion that  that  was  the  proper  inference  from  the  facts  in 
evidence,  and  I  think  I  should  have  myself  come  to  that 
conclusion.  There  was  no  dispute  as  to  the  fact  of  the 
payment ;  there  was  no  reasonable  explanation  of  the  coin" 
cidence  between  the  visit  to  Littleton  the  night  before  the 
polling  and  the  so-called  loan  to  him  of  the  dollar  the  next 
day. 
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Depotie  came  within  the  definition  of  agent,  as  both  the 
learned  Judges  agree. 

Mr.  Macdonald,  the  financial  agent  of  the  respondent^ 
paid  one  Hurley  $4  for  posting  bills,  which  seems  to  have 
been  more  than  would  have  in  ordinary  circumstances  have 
been  paid  for  that  service,  and  he  also  gave  him  a  dollar 
to  treat  some  people  in  a  bar-room  after  a  meeting.  These 
acts  the  Chief  Justice  held  to  be  corrupt,  the  Chancellor 
taking  a  more  lenient  view  of  them. 

If  the  two  learned  Judges  had  agreed  that  the  charge 
w^as  proved,  I  should  not  think  of  disturbing  that  finding 
in  appeal.  But  when  they  do  not  so  agree,  we  ought  to 
have  somew^hat  direct,  or  at  least  very  convincing, evidence 
that  the  negative  opinion  is  wrong.  I  do  not  think  the 
evidence  at  all  of  that  character.  The  incident  of  the  dol- 
lar, on  which  the  Chief  Justice  places  stress,  seems  to  me 
free  from  the  significance  which  he  attaches  to  it.  Mac- 
donald  might  have  "  treated  the  boys"  himself,  so  far  as  I 
can  perceive,  without  a^ny  imputation  of  illegality.  I  find 
nothing  whatever  in  the  evidence,  beyond  the  bare  fact  of 
the  payment  of  the  $4  for  the  job,  to  suggest  a  corrupt  mo- 
tive in  paying  it.  Such  evidence  as  we  have  about  Hurley 
is  to  the  efliect  that  he  had  always  belonged  to  the  respon- 
dent's side  of  politics  and  attended  the  meetings  of  the  Re- 
form Association.  No  reason  for  bribing  him  is  shewn, 
and  to  find  as  a  fact  that  he  was  bribed  would  be  to  sup- 
plement the  solitary  fact  of  a  payment, which  is  said  to  be 
more  than  the  services  were  worth,  but  which  is  by  the  evi- 
dence explained  by  reference  to  the  weather  in  which  they 
were  performed,  by  suspicions. 

Another  subject  of  disagreement,  viz.,  the  treating  of 
Moore  by  Emigh,  and  the  payment  or  loan  of  either  SOcts. 
or  $1  by  Emigh  to  Moore,  w^ould  be  open  to  observations 
of  the  same  kind,  only  there  is  really  no  plausible  reason 
given  why  Emigh  should  have  either  taken  Moore  to  the 
saloon  in  the  adjoining  Electoral  Division  and  treated  him, 
or  why  he  should  have  given  him  money.  The  Chancellor 
says  in  his  judgment,  that  he  preferred  the  version  of  the 
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affair  given  b}^  Emigh  to  that  given  by  Moore,  and  the 
Chief  Justice  thinks  Moore's  account,  corroborated  as  it  is 
in  part  by  Jeffrey,  is  more  to  be  relied  on,  under  the  circum- 
stances, than  Emigh's.  The  Chancellor  expresses  an  un- 
favourable opinion  of  Jeffrey.  When  the  Judges  who  saw 
and  heard  the  witnesses  thus  differ  in  their  appreciation  of 
the  value  of  their  evidence,  it  is  surely  impossible  for  an 
appellate  Court  to  say  that  they  ought  to  have  acted  upon 
either  one  story  or  the  other. 

I  must  say,  however,  that  taking  Emigh's  own  version, 
as  reported  to  us  by  the  shorthand  writer,  I  should  have 
found  it  difficult,  if  not  impossible,  to  attribute  his  acts  to 
any  other  motive  than  bribery.  I  shall  read  some  passages 
from  his  own  evidence.  [The  learned  Judge  here  read  the 
evidence  referred  to,  and  continued.] 

The  details  in  which  this  evidence  differs  from  that  of 
Moore  or  Jeffrey  are  quite  beside  the  main  fact  which  ap- 
pears as  plainly  from  Emigh's  evidence  as  from  Moore's. 
The  onh^Jquestion  can  be,  what  is  the  natural  and  necessary 
inference  ?  I  should  infer  that  Emigh  bribed  Moore,  and 
ought  to  be  reported  for  a  corrupt  practice.  I  see  nothing 
from  which  it  could  be  reasonably  inferred  that  the  influ- 
ence of  the  act  itself  extended  beyond  the  man  Moore,  or 
could  be  supposed  to  have  been  of  any  wider  extent;  but  I 
agree  with  the  Chancellor  that  it  would  be  improper  to 
hold  Emigh  to  be  an  agent  of  the  respondent. 

The  one  fact  to  which  Chief  Justice  Cameron  refers  as 
evidence  of  his  agency  is  that  he  was  a  member  of  the  Re- 
form Association.  I  do  not  think  that  alone  is,  under  the] 
evidence  in  this  case,  sufficient. 

The  two  corrupt  acts  of  Depotie  must,  so  far  as  I  can 
judge  from  the  evidence,  be  measured,  both  as  to  their  na- 
ture and  extent,  by  what  we  are  told  in  immediate  connec- 
tion wit?:  them,  and  must  be  classed  as  "  trifling,"  unless  we 
accede  to  Mr.  McCarthy's  argument  that  no  act  of  bribery 
can  be  so  called.  I  am  not  prepared  to  apply  to  the  sta- 
tute that  principle  of  interpretation. 
3(i — VOL.  L  E.c. 
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Emigh's  corrupt  act,  though  not  committed  by  an  agent, 
would  go  into  the  the  same  scale  with  those  of  Depotie  for 
the  purposes  of  scrutiny,  and  also  for  the  purpose  of  section 
159,  if  there  was  such  connection  between  them  as  would 
make  the  one  reflect  light  upon  the  other,  so  as  to  afford 
better  means  of  estimating  its  nature  and  extent.  But  we 
see  no  connection  between  them. 

There  is  nothing  to  link  them  as  parts  of  a  system ;  and 
therefore  the  respondent  gets  the  benefit  of  section  159, 
unless  the  charge  of  treating  meetings  of  electors  inter- 
feres. 

That  charge,  however,  even  if  established  as  a  statutory 
corrupt  practice  committed  by  Depotie  and  the  two  others, 
would  rest  on  facts  from  which  no  inference  could  properly 
be  drawn  that  what  was  done  had  any  appreciable  tendency 
to  affect  the  result. 

But  in  my  opinion  the  charges  of  providing  or  furnish- 
ing drink  or  other  entertainment  to  a  meeting  of  electors 
assembled  for  the  purpose  of  promoting  the  election  is  not 
established.  The  meetings  in  question  were  not,  as  I  inter- 
pret the  statute,  meetings  of  the  kind  to  which  it  relates. 

The  charge  is  described  by  the  learned  Judges  in  their 
certificate  as  "  the  treating  of  committees  by  the  said  Depo- 
tie and  by  James  Daly  and  one  Woods." 

We  learn  from  the  evidence  and  from  the  judgments 
delivered  that  these  were  meetings  of  ten  persons,  or  fewer 
than  ten,  at  the  taverns  of  the  persons  named,  for  the  pur- 
pose of  promoting  the  election  of  the  respondent  by  dis- 
cussing the  voters'  lists  and  arranging  as  to  doubtful  votes. 
The  treating  charged  was,  on  each  occasion,  by  one  of  the 
tavern-keepers  at  the  tavern  of  one  of  the  others. 

The  learned  Judges  difiered  in  their  application  of  sec- 
tion 151  to  the  facts,  the  Chancellor  holding  that  these 
were  not  meetings  within  the  meaning  of  the  section,  and 
the  Chief  Justice  taking  a  different  view. 
-vifAs  the  section  stood  for  30  years  prior  to  1873,  it  made  it 
unlawful  for  any  candidate  for  the  representation  of  any 
county,  &c.,  vjith  intent  to  promote  his  election,  and  for  any 
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other  person,  iv'iih  intent  to  'promote  the  election  of  any  such 
candidate,  either  to  provide  or  furnish  entertainment,  at 
the  expense  of  such  candidate  or  other  person,  to  any  meet- 
ing of  electors  assembled  for  the  purpose  of  promoting 
such  election,  previous  to  or  during  the  election  at  which 
he  was  a  candidate,  or  to  pay  for,  procure  or  engage  to 
pay  for  any  such  entertainment.  With  the  exception, 
which  in  the  Acts*  earlier  than  the  Consolidated  Statute 
of  Canada,  cap.  6,  was  in  the  form  of  a  proviso,  that 
nothing  in  the  section  contained  should  extend  to  any 
entertainment  furnished  to  any  such  meeting  of  elec- 
tors by  or  at  the  expense  of  any  person  or  persons  at 
his,  her,  or  their  usual  place  of  residence,  this  section 
w^as  always,  at  least  as  late  as  1873,  grouped  with  three 
sections  on  the  subjects  of  carrying  arms,  party  flags,  and 
partj^  badges,  and  an  offence  against  any  of  the  four  sec- 
tions was  made  a  misdemeanor  punishable  by  tine  or  im- 
prisonment, or  both. 

They  occupied  the  same  position  after  Confederation  as 
before,  being  sections  61,  62,63.ai]d  64,  of  32  Vic.ch.21  (0.), 
section  65,  however,  naming  only  the  pecuniary  penalty. 
In  this  Act  they  were  in  the  division  headed,  "Keeping  the 
peace  and  good  order  at  elections." 

After  the  passing  of  the  Controverted  Elections  Act  of 
1871,  34  Vic.  ch.  3,  (0.),  in  which  "corrupt  practice"  was 
defined  to  mean  "  bribery  and  undue  influence  and  illegal 
and  prohibited  acts  in  reference  to  elections,  or  any  of 
such  offences,  as  defined  by  Act  of  Legislature,"  the  present 
Chief  Justice  of  Ontario,  in  the  Glengarry  Case,  H.  E.  C. 
8,  discussed  at  considerable  length  the  question  whether  a 
violation  of  the  section  was  a  corrupt  practice,  having 
regard  to  the  words,  "  with  intent  to  promote  his  election;" 
and  he  referred  to  several  decisions  of  English  Judges 
under  their  Corrupt  Practices  Prevention  Act,  1854,  sees.  4 
and  23,  which  sections  had  not  then  been  adopted  into  our 
law,  but  which  are  now  represented  by  sections  152  and 
153  of  the  Election  Act. 

*  6  Vic,  ch.  1,  sec.  33 ;  12  Vic,  ch.  27,  sec  57. 
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The  questions  thus  raised  in  1871  were  set  at  rest  in  1873 
by  the  Act  36  Yic.  ch.  2,  .(O.),  which  extended  the  defini- 
tion of  "  corrupt  practices  "  to  include  violations  of  section 
61  of  the  Election  Law  of  1868,  and  amended  that  section 
by  striking  out  of  it  the  words,  "  with  intent  to  promote 
the  election  of  any  such  candidate,"  making  it  read  as  we 
now  have  it  in  section  151. 

In  the  revision  of  the  statutes  the  section  was  removed 
from  the  "  peace  and  good  order  "  group  and  placed  in  the 
group  headed,  "  Prevention  and  punishment  of  corrupt 
practices  and  other  illegal  acts  at  elections." 

Whether  or  not  these  changes  have  altered  the  effect  of 
the  section,  so  far  as  it  touches  the  motive  leading  to  the 
act  which  it  prohibits,  the  description  of  the  act  itself  re- 
mains unchanged,  with  the  slight  exception  of  the  intro- 
duction in  1873  of  the  words  "drink  or  other"  before  the 
word  "  entertainment."  It  is  "  providing  or  furnishing 
drink  or  other  entertainment  to  a  meeting  of  electors  as- 
sembled for  the  purpose  of  promoting  such  election."  The 
"  meeting  "  intended  by  the  Act  of  1873  and  by  the  Revised 
Statutes,  is  the  same  "  meeting  "  intended  by  the  Act  of 
1842  and  all  the  intermediate  Acts,  where  the  avowed  pur- 
pose of  the  clause  was  the  preservation  of  peace  and  good 
order. 

Attempts  have  sometimes  been  made,  in  argument,  to  in- 
terpret the  phrase,  "  meeting  of  electors  assembled  for  the 
purpose  of  promoting  the  election  "  by  the  aid  of  specula- 
tions as  to  the  probable  object  of  the  prohibition,  which  has 
not  unfrequently  been  supposed  to  strike  at  one  form  of 
corrupt  enticements  of  voters.  Whatever  force  such  a  con- 
jecture may  have  derived  from  the  words,  "  with  intent,'* 
&;c.,  while  they  remained  in  the  statute,  although  nothing 
was  said  of  corrupt  intent,  these  words  are  there  no  longer, 
and  since  their  removal,  viz.,  in  1876,  the  present  sections 
152  and  153,  one  dealing  with  corrupt  treating,  and  the 
other  with  treating  any  voter  on  nomination  or  polling  day 
on  account  of  his  having  voted  or  being  about  to  vote,  have 
added  to  the  previous  list  of  corrupt  practices  ;  and  giving 
meat  or  drink  by  way  of  bribery  was  always  bribery. 
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We  are,  therefore,  at  liberty  to  render  the  words  we  have 
to  construe  in  the  sense  which  properly  belonged  to  them 
in  1842,  without  fear  of  detracting  from  the  safeguards 
provided  against  bribery  and  corruption. 

The  opinion  which  I  have  formed  is,  that  the  "  purpose 
of  promoting  the  election"  is  not,  primarily  at  all  events, 
intended  as  the  purpose  in  the  minds  of  those  who  meet, 
but  is  the  purpose  in  the  minds  of  those  who  call  them 
together.  I  understand  the  word  "  assembled"  in  the  trans- 
itive and  not  the  intransitive  meaning  of  the  verb,  in  the 
sense  of  convoked  or  called  together.  A  candidate  was 
forbidden  to  endanger  the  peace  or  encourage  disorder  by 
supplying  entertainment,  now  emphasized  as  "  drink,"  to  a 
meetinof  of  electors  whom  he  had  caused  to  assemble  in 
order  that  he  might  promote  his  election  by  addressing 
them  or  otherwise  influencing  their  votes.  In  any  other 
reading  of  the  enactment  the  word  "  electors "  loses  its 
force.  Why  a  meeting  of  electors f  I  take  the  meaning 
to  be  that  they  are  assembled  as  electors,  and  because  they 
are  electors.  A  committee  may  happen  to  be  composed  of 
electors  of  the  riding,  or  may  not,  but  their  functions  as 
committeemen  do  not  depend  on  the  accident  of  their 
having  or  not  having  votes  in  the  riding. 

My  view  that  the  meeting  is  a  meeting  of  a  general 
character,  called  together  to  be  acted  on,  not  to  act  as  a 
meeting,  and  that  the  object  of  the  prohibition  was  and 
is  the  preservation  of  peace  and  good  order,  is  not 
weakened  by  supposing  the  prohibition  to  have  had 
some  reference  also  to  checking  the  use  of  corrupt  influ- 
ence. That  consideration  does  not  affect  the  question  of 
the  nature  of  the  meeting  otherwise  than  by  calling  atten- 
tion to  the  improbability  that  the  Legislature  was  provid- 
ing against  a  candidate  influencing,  by  a  corrupt  device  of 
the  kind,  persons  who  were  already  his  supporters,  and 
who  ex  hypothesi  had  come  together  with  the  purpose  of 
promoting  his  election  already  formed. 

It  is  needless  to  say  that  the  possibility  of  abuse  by  call- 
ing by  the  name  of  a  committee  what  is  in  reality  a  gen- 
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eral  meeting  of  the  electors  forms  no  argument  in.  the  con- 
struction of  a  written  law,  although  it  may  be  a  reason  for 
vigilance  in  its  administration. 

I  am  aware  that  there  may  seem  to  be  some  difficulty  in 
as'Siigning  a  reason  for  everything  in  the  section.  It  may 
not  at  first  sight  be  apparent  to  what  precise  state  of  facts 
the  proviso  was  intended  to  apply.  It  may  be  capable  of 
suggesting,  and,  if  I  am  not  mistaken,  it  has  suggested  in 
this  case,  that  no  meetings  except  committee  meetings  are 
covered  by  the  prohibition,  because  it  may  seem  unlikely 
that  the  Legislature  supposed  that  any  person  or  persons 
would  invite  electors,  in  any  other  character  than  as  a 
committee,  to  assemble  at  his,  her  or  their  usual  place  of 
residence.  This  view  may  prove  too  much  if  it  confines 
the  operation  of  the  law  to  mere  committee  meetings ;  but 
it  is  founded  only  on  conjecture,  not  on  anything  found  in 
the  expressed  intention  of  the  Legislature. 

My  interpretation  of  the  clause  does  not  seem  to  me  to 
involve  any  incongruous  or  absurd  results.  On  the  other 
hand,  if  the  purpose  in  the  minds  of  those  who  meet  is 
the  criterion,  how  shall  we  define  a  meeting  ?  If  two 
members  of  a  party  meet  by  appointment  at  their  club  to 
talk  over  their  plans  for  the  election,  does  one  of  them 
commit  a  corrupt  act  by  asking  the  other  to  join  him  at 
lunch  or  to  take  a  glass  of  wine  ? 

I  believe  the  question  as  to  the  class  of  meetings  intend- 
ed is  yet  unsettled  by  actual  decision.  We  have  been  re- 
ferred to  the  North  Grey  Case,  H.  E.  C,  362,  in  which 
.  Mr  Justice  Ferguson  is  said  to  have  held  that  a  committee 
meeting  was  within  the  statute.  No  question  seems  to 
have  been  argued  in  tbat  case  as  to  the  character  of  the 
meeting.  We  have  no  report  of  the  facts,  beyond  a  short 
allusion  to  them  in  the  judgment.  There  must  have  been 
something  which  does  not  appear  in  the  report,  in  addition 
to  the  mere  construction  of  the  section,  to  influence  the  deci- 
sion. The  meetings  were  atone  Wright's  tavern.  The  charge 
was  that  Wright  was  guilty  of  corrupt  practices  by  treat- 
ing at  those  meetings,  and  that  charge  being  sustained  by 
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the  learned  J udge  without  anything  being  said  in  his  judg- 
ment to  explain  why  Wright  was  not  protected  by  the 
proviso,  one  naturally  feels  that  something  must  have 
appeared  which  we  do  not  find  stated. 

Then  the  learned  Judge  gives  his  reasons  for 
considering  that  the  members  of  the  Liberal  Con- 
servative Association  who  composed  the  meetings 
were    not    aoents     of   the    candidate.      "  What  was 

o 

done  at  those  meetings,"  he  said,  "  or  for  what  purpose 
they  were  assembled  did  not  very  clearly  appear.  It  may 
be  admitted  that  the  members  of  the  association  who 
assembled  at  Wright's  were  electors  assembled  to  promote 
the  election  of  the  respondent  within  the  61st  section  of 
the  Act  of  1868,  as  amended  by  the  Act  of  1873,  so  as  to 
make  Wright  himself  guilty  of  corrupt  practices  in  supply- 
ing drink  to  them  at  or  immediately  after  their  meetings- 
but  they  were  not,  that  I  can  say,  in  any  sense  the  agents 
of  the  respondent,  or  in  any  way  authorized  by  him,  nor 
does  it  appear  from  the  evidence  that  he  had  any  know- 
ledge of  their  meeting."  This  discussion  of  the  agency  of 
the  parties  treated  is  another  thing  which  indicates  that 
the  learned  Judge  was  really  dealing  with  something  out- 
side of  section  61,  though  he  may  not  have  enabled  us  to 
see  clearly  what  he  may  have  had  in  his  mind.  If  Wright 
had  been  an  agent,  a  corrupt  act  by  him  might  have  affected 
the  candidate,  but  it  made  no  difference,  so  far  as  section 
61  was  concerned,  whether  the  people  treated  were  agents 
or  not.  It  is  scarcely  open  to  us  to  seek  for  an  explana- 
tion in  the  supposition  that  some  of  these  other  people  may 
have  treated  as  well  as  Wright,  because,  if  that  were  so^ 
they  would  have  been  reported  along  with  Wright  for  the 
corrupt  practice.  Whatever  may  be  the  explanation  of  the 
judgment,  it  is  certain  that  the  learned  Judge  was  not 
considerinor  whether  or  not  a  committee  meetinuf  was  with- 
in  this  section.  His  point  is  that,  assuming  it  to  be  within 
the  section,  nothing  was  done  which  affected  the  respon- 
dent. 
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This  decision  cannot  therefore  be  taken  as  an  authority 
in  the  present  case. 

Almost  all  the  cases  that  have  ai  isen  for  the  application 
of  the  section  have  been  with  reference  to  general  meetings, 
the  most  important  being  probabW  the  Muskoka  Case  (a), 
recently  decided  in  this  Court,  and  I  do  not  know  that  it 
has  hitherto  been  doubted  that  these  meetings  are  within 
the  section. 

In  applying  the  law  to  them  the  word  assembled  "  has 
been  understood  as  having  the  force  which  I  attribute  to 
it,  and  which,  in  my  judgment,  satisfies  the  grammatical 
meaning  as  well  as  the  intention  of  the  section. 

I  think  we  should  decide  the  questions  on  which  the 
learned  Judges  ditfered  by  holding  that  the  respondent 
was  duly  returned  and  elected,  and  that  it  should  be  so 
certified  to  the  Speaker,  and  that  the  costs  of  this  reference 
to  this  Court  be  disposed  of  as  part  of  the  costs  of  the  case, 
in  pursuance  of  sections  97,  98  of  the  Controverted  Elec- 
tions Act,  having  regard  to  section  160  of  the  Election  Act. 

OsLER,  J.  A. — With  regard  to  the  charge  of  corrupt 
practices,  under  section  151,  of  furnishing  entei  tainment  to 
or  treating  a  meeting,  I  must  confess  that  my  impression 
has  been  that  when  the  question  came  to  be  examined,  it 
might  be  found  that  meetings  of  committees  were  not 
within  the  section,  but  having  now  given  it  the  best  con* 
sideration  in  my  power  in  the  light  of  the  arguments  ad- 
dressed to  us,  and  the  judgment  of  the  learned  trial  judges, 
I  am  unable  to  adopt  that  view. 

I  think  we  do  not  derive  much  light  from  the  legisla- 
tion prior  to  the  Act  of  1868.  Under  section  61  of  that  Act, 
which  made  the  intent  with  which  the  entertainment  was 
furnished  the  material  ingredient  in  the  otience,  it  was  not 
difficult  to  hold  that  it  was  wanting  in  the  case  of  a  meet- 
ing of  committee-men  all  of  one  way  of  thinking,  and  pre- 
sumably beyond  the  reach  of  influence  of  that  kind. 

On  this  ground  proceeded  the  South  Grey  Case,  H.  E.  C. 
57,  and  the  West  Toronto  Case:  ih.  97,  106. 

(a)  ante  p.  197. 
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The  decisions  after  the  Act  was  amended  do  not  present 
any  preponderance  of  authority  either  way.  We  find  op- 
posite expressions  of  opinion  by  Draper,  C.  J.,and  Gwynne,  J. 

The  North  Victoria  Case,  H.  E.  C.  259,  260,  is  referred 
to  by  the  learned  Chancellor,  but  the  only  thing  there 
decided  on  this  point  seems  to  be,  that  the  meeting  to 
which  the  entertainment  had  been  furnished  was  not  a 
meeting  of  electors  assembled,  &c.,  but  a  casual  gathering 
of  a  few  persons  who  had  remained  after  a  public  meeting- 
had  assembled. 

In  the  Halton  Case,  H.  E.  C.  285,  the  learned  Chief 
Justice  undoubtedly  expressed  an  opinion  that  a  meet- 
ing of  electors  all  of  one  way  of  thinking  to  support  a 
particular  candidate,  or  of  a  committee  to  aid  in  his  re- 
turn, at  which  refreshments  were  furnished  at  the  expense 
of  one  or  more  of  them,  could  not,  except  in  some  extreme 
case,  be  decreed  a  breach  of  the  provisions  against  treating. 
On  the  other  hand,  Mr.  Justice  -Gwynne,  in  the 
North  Grey  Case,  H.  E.  C.  362,  expressly  referring  to  the 
amended  Act,  says :  "  It  may  be  admitted  that  the  mem- 
bers of  the  association  who  assembled  at  Wright's  were 
electors  assembled  to  promote  the  election  of  the  respond- 
ent, so  as  to  make  Wright  himself  guilty  of  a  corrupt 
practice  in  supplying  drink  to  them  at  or  immediately 
after  their  meetings." 

The  report  of  the  West  Hastings  (2)  Case,  H.  E.  C. 
539,  in  which  one  of  the  corrupt  practices  proved  was  a 
breach  of  the  151st  section,  does  not  shew  the  character  of 
the  meeting.    I  think  it  is  rather  to  be  inferred  that  it  was 
not  a  committee  meeting.    Looking  at  the  plain  unequiv- 
ocal language  of  the  section — at  the  exception  it  contains 
in  favor  of  meetings  at  the  usual  place  of  residence  of  the 
entertainer,  and  at  the  amendment  introduced  in  1873, 
which  made  the  intent  no  longer  material — I  am  forced  to  ^ 
the  conclusion  that  a  meeting  of  committee  men,  being  ^ 
electors  specially  called  or  assembling  by  previous  regula- 1 
tion  or  arrangement,  is  a  meeting  within  the  meaning  of ' 
the  section.    While  I  agree  with  the  views  which  my  lord 
37 — VOL.  I.  E.C. 
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the  Chief  Justice  has  expressed  on  this  subject,  I  cannot 
\  help  regretting  that  we  are  thus  compelled  place  as  it 
I  were  to  another  stone  of  stumbling  and  rock  of  offence  in  the 
I  path  of  the  candidate.  Offences  against  this  section  ought 
'  to  be  merely  illegal  acts,  punishable  by  fine  ;  not  corrupt 
practices  in  themselves  avoiding  the  election. 

It  remains  to  be  considered  what  other  corrupt  prac- 
tices have  been  proved,  and  whether  the  election  can  be 
maintained  under  sect.  159. 

In  the  East  Simcoe  Case  (a)  I  endeavored  to  express  my 
views  of  the  meaning  of  that  section,  and  of  the  manner  in 
which  its  remedial  or  saving  powers  should  be  applied.  I 
need  not  repeat  them. 

I  pass  over  for  the  present  the  bribery  of  Moxley,  as  the 
learned  Judges  agreed  as  to  that,  and  their  finding  has 
not  been  impugned. 

There  is,  first,  the  alleged  bribery  of  Littleton  by  Depo- 
tie.  Putting  together  the  facts  that  Depotie  received  $5 
from  Jarvis  on  the  night  in  question,  manifestly  for  cor- 
rupt purposes :  that  between  nine  and  ten  o'clock  the  same 
night  he  went  to  see  Moxley  and  Littleton  about  their 
votes,  and  that  he  is  found  to  have  bribed  the  former ;  the 
peculiar  manner  in  which  the  money  was  placed  in  Little- 
ton's possession,  and  the  timely  repayment  of  the  $5  to 
Jarvis  during  the  trial — I  think,  unless  we  are  to  suspend 
our  judgment  until  we  hear  an  admission  of  a  formal 
verbal  agreement  between  briber  and  bribed,  the  proper 
inference  and  conclusion  should  be  that  the  payment  or 
gift  or  loan  by  Depotie  to  Littleton  was  given  and  received 
as  a  bribe. 

The  charge  of  bribery  of  Moore  by  Emigh  is  also,  in  my 
opinion,  amply  proved;  but  I  do  not  think  Emigh  is  shewn 
to  have  been  an  agent  of  the  respondent. 

The  payment  of  $4  to  Hurley  the  bill-poster,  though 
not  free  from  suspicion,  may,  I  think,  looking  at  Mr.  Mac- 
donald's  evidence,  be  regarded  as  not  a  corrupt  one. 

We  have,  therefore,  one  isolated  case  of  bribery  and  two 
of  personation  by  persons  not  agents  of  the  respondents, 
(a)  post  291. 
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in  addition  to  the  treating  of  a  committee  meeting  by  one 
agent,  and  three  cases  of  bribery  by  other  agents,  by  the 
furnishing  of  money  for  the  purpose  of  bribery  by  Jarvis 
to  Depotie;  and  the  bribery  of  Moxley  and  Littleton  by  the 
latter. 

The  corrupt  practices  avoid  the  election,  unless  the  re- 
spondent can  succeed  in  shewing  that  they  were  so  triflinsf 
in  their  nature  and  extent  that  the  result  could  not  have 
been  affected,  or  be  reasonably  supposed  to  have  been 
affected  thereby. 

I  put  aside  altogether  the  treating  of  the  committee,  as  in 
the  circumstances  wholly  innocuous ;  but  I  think  the 
bribery  cannot  be  so  easily  disposed  of.  We  have  it  in 
evidence  that  Mr.  Jarvis,  an  agent  of  the  respondent,  not 
perhaps  a  chief  agent,  but  a  prominent  supporter  who  had 
been  in  the  previous  year  the  secretary  of  the  party  associa- 
tion, was  engaged,  to  the  knowledge  of  the  respondent  and 
j&nancial  agent,  in  getting  up  a  subscription  list  to  meet 
the  expense  of  the  election,  other  than  the  respondent's 
personal  expenses:  that  only  part  of  it  had  been  received  by 
the  financial  agent,  the  only  person  by  law  permitted  to 
make  any  payment  for  the  purposes  of  the  election  :  that 
the  subscription  list  in  question  was  neither  produced  nor 
accounted  for;  and  that  Mr.  Jarvis,  though  a  Division  Court 
official  living  within  a  mile  or  two  of  the  Court  House,  and 
though  informed  by  the  financial  agent  of  the  respondent 
that  he  was  charged  with  bribery,  kept  out  of  the  way  and 
was  not  present  at  the  trial.  Taking  these  facts  in  con- 
nection with  the  other  facts  proved;  of  Jarvis  dealing  with 
Depotie,  and  the  latter's  consequent  bribery  of  Moxley  and 
Littleton,  the  inference  is  strong  that  an  agent  of  the  candi- 
date, other  than  the  financial  agent  was  in  possession  of  a 
fund  subscribed  for  the  purposes  of  the  election  which  he 
had  not  accounted  for,  and  that  two  persons  were  bribed  out 
of  moneys  furnished  by  the  collector  of  that  fund. 

Corrupt  practices  having  been  thus  proved,  the  onus 
was  cast  upon  the  respondent  of  producing  Jarvis,  or,  in 
some  other  way  of  accounting  for  the  disposition  of  the 


290 


PROVINCIAL  ELECTION. 


election  fund.  In  the  absence  of  all  explanation  as  to  this, 
it  seems  to  me  that  the  bribery  was  committed  under  cir- 
cumstances, and  emanated  from  a  source,  which  preclude  it 
from  being  judicially  deemed  to  be  of  so  trifling  a  nature 
that  the  result  cannot  have  been  affected,  or  be  reasonably 
supposed  to  have  been  affected  thereby. 

For  these  reasons  I  think  that  the  election  is  not  only 
avoided,  but  that  it  is  not  saved  under  the  159th  section. 

The  Registrar  of  the  Court  should  therefore  be  directed 
to  report  to  the  Speaker  of  the  House  that  the  election  is 
void,  and  that  the  respondent  has  not  been  duly  elected  or 
returned. 
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Before  Boyd,  C,  akd  Cameron,  J. 


Orillia,  October  30,  1883. 

Before  the  Court  of  Appeal. 

Present  ;— Chief  Justice  Hag  arty,  Mr.  Justice  Burton,  Mr.  Justice 
Patterson,  and  Mr.  Justice  Osler. 

Toronto,  October  31,  I884. 

November  11,  188  4. 

Isaac  Reid,  Petitioner,  v.  Charles  Drury  and  Samuel 
LouNT,  Respondents. 

ElectioiVf — Delay  in  opening  poll— Insufficiency  of  ballot  papers — Delay — 
Omission  to  take  oath  of  secrecy — Result  not  affected — Relief  under 
sec.  137 — Holding  nomination  after  time  fixed  therefor — Irnperatii^e  or 
Directory — Estoppel — Corrupt  acts — Bribery — Sellhig  liquor  —  Relief 
under  sec.  159 — Construction  of— Agency— Evidence  of— Intimidation- 
Dismissal — A  ppeal. 

(1)  At  a  polling  sub-division,  througL.  a  series  of  mischances,  and  without 
any  wilful  default  of  the  officials,  the  poll  was  not  opened  till  be- 
tween half-past  one  and  two,  whereby  it  was  charged  a  number  of 
electors  were  deprived  of  voting.  The  petitioner  failed  toprove  the  charge, 
while,  if  the  onus  of  doing  so  were  on  the  respondent,  he  showed  there  was 
am  pie  time  to  poll  all  the  votes  at  that  sub-di  vision,  and  that  all  who  desired 
to  vote  could  have  done  so  ;  (2)  The  supply  of  ballot  papers  at  a  polling 
sub-division,  through  a  blunder  of  the  officials,  ran  out,  and,  while  wait- 
ing for  instructions  the  poll  was  closed  for  half  an  hour,  whereby,  it  was 
charged,  some  seventeen  voters  were  prevented  from  voting  ;  but  as  a 
matter  of  fact  none  of  these  voters  were  prejudiced  thereby  ,  (3)  The 
Deputy- Returning  Officer  and  subordinate  officers  at  a  polling  sub- 
division, through  improvidence,  but  not  mala  fide,  did  not  make  the 
declaration  of  secrecy,  required  by  sec.  147  of  R.  S.  0.  ch.  10 ;  but  the 
result  was  n'-t  affected  thereby. 

Held,  by  the  trial  Judges,  Boyd,  C,  and  Cameron,  J.,  thit  as  these 
grounds  of  irregularity  did  not  per  se  affect  the  result,  they  came  within 
the  protection  of  sec,  197,  and  did  not  avoid  the  election 
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Under  sec.  33  the  Returning  OfBcer  is  to  fix  the  place  and  time  of  nomi- 
nation, such  time  to  be  between  eleven  a.  m.,  and  two  p.  m.,  of  the 
day  fixed  therefor.  The  Returning  Officer,  who  lived  at  B.,  owing  to 
inevitable  accident  arising  from  the  train  being  blocked  with  snow,  did 
not  reach  0, ,  the  place  of  nomination,  till  2  p.  m. ,  and  the  hustings 
until  ten  minutes  afterwaixls.  The  two  candidates  who  contested  the 
constituency  were  then  nominated  in  the  presence  of  a  large  number  of 
electors,  including  the  petitioner,  who  made  no  protest.  It  did  not 
appear  that  any  injury  had  been  caused  thereby. 

Per  Boyd,  C. — The  requirement  was  merely  directory  or  regulative  :  that 
non-compliance  therewith  might  or  not  be  fatal,  and  so  avoid  the  elec- 
tion, according  to  circumstances  ;  and  that  as  no  one  was  prejudiced,  it 
could  have  no  fatal  effect.  In  any  event  the  petitioner,  under  the  cir- 
cumstances, was  estopped  from  raising  the  objection  ;  and  Semble,  he  was 
also  precluded  from  raising  the  objection  by  reason  of,  as  it  appeared, 
his  claiming  the  seat  for  the  defeated  candidate,  thus  ratifying  and 
adopting  what  was  done  at  the  election. 

Per  Cameron,  J. — The  requirement  was  imperative,  and  non-compliance 
therewith  avoided  the  election  ;  and  the  petitioner  was  not  estopped 
from  raising  the  objection. 

On  appeal  to  the  Court  of  Appeal,  the  judgment  proceeded  on  another 
ground. 

Per  BuRTOisr,  J.  A. — The  point  was  now  covered  by  sec.  48  of  47  Vic.  oh. 

4,  (0.) 

Per  Patterson,  J.  A. — Qucere,  whether  sec.  48  was  intended  to  apply 
to  this  point,  this  being  a  matter  specially  dealt  with  by  sec.  15  of  R. 

5.  0.  ch.  10. 

H.  was  a  prominent  supporter  and  agent  of  the  respondent,  secretary  of 
the  reform  association  of  the  riding,  delegate  to  the  convention  which 
nominated  respondent,  and  an  active  organizer  and  manager  of  the  elec- 
tion contest,  R. ,  a  voter,  well  known  to  H.,  as  what  he  called  a  "loose 
fish,"  and  belonging  to  a  family  reputed  to  sell  their  votes,  came  to  H., 
and  asked  for  money  for  his  vote  ;  not  succeeding,  he  returned  next 
day  and  made  a  similar  request.  Finally  he  asked  for  |5,  because,  he 
said,  he  was  sick  and  hard  up,  and  wanted  to  pay  his  taxes.  Where- 
upon H.  gave  him  |5,  but  on  R.  pledging  his  word  that  it  had  nothing 
to  do  with  his  vote.  R.  told  T.,  another  voter,  that  if  he  wanted  $4  or 
$5  now  was  his  time,  and  introduced  him  to  H.  T.  asked  if  any  money 
was  going,  and  offered  his  own  vote  for  |10,  and  his  father  and  three 
brothers  for  |20.  H.  gave  him  14,  calling  it  a  loan,  and  on  T.'s  word 
of  honour  that  it  would  not  influence  him  in  the  election,  H.  also 
hired  the  team  of  a  man  named  C.  for  the  election  day.  The  election 
was  very  close,  over  2,700  votes  being  polled,  and  respondent's  majority 
about  twenty-three. 

Held,  that  these  were  clearly  corrupt  acts  ;  but  per  Boyd,  C,  they  did 
not  avoid  the  election  as  they  came  within  the  protection  of  sec.  159  ; 
and  per  Camkron,  J.,  that  they  did  avoid  the  election,  as  they  were 
not  within  the  said  protection. 

Per  Boyd,  C. — The  scope  of  the  section  was  that  an  election  should  not 
be  set  aside  for  two  or  three  illegal  acts  of  a  trifling  nature  or  extent, 
where  the  majority  is  considerably  more  than  the  votes  affected,  unless 
these  illegal  acts  and  practices  prevailed,  and  were  so  influential, 
extensive  and  insidious,  as  to  induce  the  probable  and  reasonable  belief 
that  but  for  such  acts  and  practices  the  result  might  have  been  differ- 
ent, while  here,  after  striking  ofi"  the  corrupt  votes,  the  respondent 
would  still  have  a  majority. 

Per  Cameron,  J. — The  extent  of  the  influence  of  the  corrupt  acts  is  not 
to  be  measured  or  estimated  merely  by  the  number  of  corrupt  votes, 
but  in  connection  with  the  influence  of  the  party  proved  to  be  guilty  of 
its  commission,  and  by  the  opportunities  he  may  have  had  of  resorting 
to  like  practices  in  other  cases. 


EAST  SIMCOE. 


293 


On  appeal  to  the  Court  of  Appeal — Held,  affirming  the  finding  of  Ca-MERon, 
J.,  [Burton,  J.  A.,  dissenting,]  that  the  corrupt  acts  did  not  come  within 
the  protection  of  sec.  159  ;  and  therefore  the  election  was  avoided. 

Another  charge  was  that  F,,  a  licensed  hotel  keeper,  about  four  o'clock 
on  tlie  polling  day  served  H.  and  a  voter  with  drinks  in  his  bar-room. 
F.  was  a  member  of  the  reform  association,  and  generally  took  part  in. 
elections.  He  attended  the  meeting  called  for  the  nomination  of  the 
respondent,  but  he  took  no  active  part  in  it.  On  the  election  day  he 
drove  electors  to  the  poll,  but  it  did  not  appear  on  which  side  he  was 
voting.  The  president  of  the  reform  association  said  he  did  not  think 
that  F.  worked  for  the  respondent,  and  understood  he  was  a  friend  of 
the  defeated  candidate  ;  and  H.  said  he  thought  he  was  working  for  the 
respondent. 

Per  Boyd,  C. — The  evidence  failed  to  shew  that  F.  was  an  agent  of  the 
respondent. — Per  Cameron,  J.,  that  it  was  sufficient  to  establish  such 
agency. 

On  appeal,  Osler,  J.  A. ,  concurred  with  Boyd,  C.  The  other  Judges  did 
not  consider  the  point. 

C.  occupied  as  a  boarding-house,  a  house  of  a  lumber  company  rent  free, 
and  was  paid  for  boarding  the  men  by  the  men  themselves,  but  through 
the  company  retaining  the  amount  thereof  out  of  their  wages.  C. 
acted  as  scrutineer  for  the  defeated  candidate,  and  while  so  acting,  but 
after  he  had  voted,  was  sent  for  by  P. ,  the  company's  manager,  an  agent 
of  the  respondents,  and  given  to  understand  that  his  so  acting  was  not 
satisfactory  to  the  company  and  against  their  interests.  No  threat  of 
any  kind  was  made.  C.  returned  to  the  polling  place  and  continued  to 
act,  but  on  reflection,  about  12  o'clock,  he  ceased  to  do  so.  C.  had 
canvassed  the  men  at  the  boarding-house  for  the  defeated  candidate,  for 
whom  some  had  promised  to  vote,  and  a  good  many  of  the  men  had 
voted  before  he  left.  It  did  not  appear  that  what  P.  had  said  to  C. 
was  communicated  to  any  voter,  or  that  any  voter  was  influenced 
thereby. 

Held,  that  a  charge  of  intimidation  was  not  proved. 

After  the  election  C,  received  notice  of  dismissal  froni  the  company,  and 
was  informed  by  P,  that  it  was  for  talking  too  much  in  the  election 
about  one  of  the  hands  having  been  sent  away  to  prevent  his  voting. 
It  was  charged  that  C.  was  dismissed  on  account  of  his  having  voted  at 
the  election. — Held,  that  that  the  charge  was  not  proved. 

Per  Osler,  J,  A.— On  a  proceeding  of  this  kind,  the  whole  case  is  before 
the  Court  of  Appeal  on  the  evidence,  and  ought  to  be  disposed  of  in 
all  respects  as  on  an  appeal  from  the  trial  Judges. 

This  was  a  petition  filed  by  Isaac  Reid,  an  elector  of 
the  electoral  division,  against  Charles  Drury,  the  success- 
ful candidate,  and  Samuel  Lount,  the  returning  officer. 

The  petition  contained  charges  of  certain  irregularities 
committed  in  the  conduct  of  the  election,  and  of  corrupt 
practices  ;  and  prayed  to  have  the  election  avoided. 

McCarthy,  Q.  C,  and  A.  R  Creelman  for  the  petitioner. 
S.  H.  Blake  and  William  Johnston  for  the  respondent. 

The  facts  are  stated  in  the  judgments  of  the  learned 
Judges  who  tried  the  case. 
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Boyd,  C. — I  propose  to  deal  first  with  thbse  illegalities 
which  affect  the  form,  before  discussing  those  affecting  the 
substance  of  this  election. 

1.  At  polling  sub-division  II,  in  Tiny,  the  poll  (through 
a  series  of  mischances,  without  any  wilful  default  on  the 
part  of  the  officials),  was  not  opened  until  between  half- 
past  one  and  two  in  the  afternoon  of  the  polling  day.  The 
petition  alleges  that  this  poll  was  closed  before  five  o'clock, 
but  that  is  disproved.  The  burden  of  the  complaint  is^ 
that  in  consequence  of  this  irregularity  many  electors  en- 
titled to  vote  at  that  poll,  and  who  attended  to  vote,  were 
deprived  of  the  opportunity  of  doing  so. 

The  charge  as  alleged  is  not  proved.  But  if  the  onus  is 
on  the  respondent  I  think  he  has  sufficiently  shewn  that 
there  was  ample  time  from  two  to  five  to  poll  all  the  votes 
at  that  sub-division,  and  that  all  who  desired  to  vote  could 
have  done  so ;  and  did  in  fact  vote  thereat  with  three  (per- 
haps four)  exceptions ;  those  being  the  three  voters  who 
arrived  five  or  ten  minutes  late  after  the  close  of  the  poll ; 
and  one  Perry,  whose  evidence  was  not  given  in  a  very 
lucid  manner. 

As  to  the  others,  not  admitted  to  be  accounted  for,  the 
reasonable  inference  from  all  the  evidence  is,  that  they  did 
not  attend  and  did  not  mean  to  attend  during  that  day  to 
vote.  I  refer  to  Wm.  Ghappell,  P.  Perrault,  Geo.  and  W. 
C.  Matchett,  and  Frederick  and  Henry  Morran.  See 
Monck  Case,  32  U.  C.  R.  148. 

2.  At  polling  sub-division  No.  1  of  Tiny,  through  a 
blunder  of  the  officials  the  supply  of  ballot  papers  ran  out, 
and  in  consequence,  and  while  waiting  for  instructions,  the 
poll  was  closed  for  about  half  an  hour.  It  is  alleged  that 
thereby  seventeen  electors  were  prevented  from  voting.  I 
think  this  disproved. 

The  result  of  all  the  evidence  leads  me  to  believe  that 
none  of  these  seventeen  were  prejudiced  by  what  hap- 
pened. Becket  either  voted  or  was  not  there  during  the 
day.  Coates  was  not  present  that  day,  nor  was  Dingman 
nor  Prentice. 


EAST  SIMCOE. 


295 


Section  197  of  R.  S.  0.  ch.  10  (a)  is  wide  enough  to  cover 
both  cases  of  irregularity ;  and  it  is  proved  that  the  elec- 
tion was  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act  as  defined  by  the  authorities ;  that 
is  to  say,  the  voting  was  secret  and  by  ballot,  and  all  the 
electors  had  a  free  and  fair  opportunity  of  casting  their 
votes :  Hackney  Case,  2  O'M.  &  H.  77,  83. 

As  to  these  the  only  doubtful  matter  is,  whether  the  pro- 
visions as  to  secrecy  were  violated  because  the  Deputy 
Returning  Officer  and  the  subordinate  officers  at  sub-division 
II.  of  Tiny,  failed  (improvidently  but  not  mala  fide)  to  make 
the  declaration  of  secrecy  under  R.  S.  O.  ch.  10,  sec.  147. 
But  that  provision  only  imposes  an  additional  sanction  upon 
the  statutory  injunction  (sec.  146)  that  absolute  secrecy 
shall  be  maintained  by  these  officers.  A  penalty  follows 
upon  any  violation  of  this  duty  whether  the  oath  be  taken 
or  not. 

Altogether  apart  fi  om  the  declaration  it  is  to  be  assumed, 
in  the  absence  of  evidence,  that  the  officers  have  been  duly 
reticent  and  observant  of  the  substance  of  what  is  enjoined 
upon  them,  though  they  be  in  default  in  not  taking  the 
formal  pledge  of  secrecy. 

This  omission  will  not  invalidate  the  election,  unless  at 
the  least  it  be  made  to  appear  affirmatively  that  the  spirit 
of  the  Act  in  that  regard  has  been  violated. 

The  principle  of  the  decision  of  Mr.  Justice  Barry  in  the 
Drogheda  Case,  2  O'M.  &  H.  201,  but  better  reported  in  18 
Sol.  J.  647,  is  entirely  applicable.  He  there  held  that  the 
use  of  two  rooms  not  opening  into  each  other  for  the  pur- 
pose of  voting,  involving  the  possibility  that  in  passing 

(a)  "  Ko  election  shall  be  declared  invalid  by  reason  of  a  failure  to  hold 
a  poll  at  any  place  appointed  for  holding  a  poll,  or  by  reason  of  a  non- 
compliance with  the  rules  contained  in  this  Act  as  to  taking  of  the  poll 
or  the  counting  of  the  voteS;,  or  by  reason  of  any  mistake  in  the  use  of 
tlie  foims  contained  in  the  schedulee  to  this  Act,  if  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that  the  election  was  con- 
ducted in  accordance  with  tl.  principles  laid  down  in  this  Act,  and 
such  failure,  non-compliance,  or  mistake  did  not  affect  the  result  of  the 
election." 
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from  one  room  to  another  a  voter  might  shew  his  ballot 
paper,  will  not,  in  the  absence  of  proof  that  any  voting 
papers  were  actually  shewn,  in  validfite  the  election.  See 
also  the  Colchester  Case,  1  Peck.  507,  and  the  LimerlcJc 
Case,  P.  &  K.  368. 

There  is  no  reason  therefore  for  not  giving  full  effect  to 
the  curative  provisions  of  section  197,  as  not  more  than  one 
vote  (if  even  that)  appears  to  be  affected  by  these  irregu- 
larities. 

3.  There  remains  to  be  considered  a  matter  of  greater 
gravity,  for  which  legislative  provision  should  be  made 
whether  or  not  the  objection  now  prevails. 

It  is  objected  that  the  whole  of  the  election  proceedings 
are  nugatory  and  null  because  not  initiated  before  the  hour 
of  two  o'clock  on  the  day  fixed  for  the  nomination  of  candi- 
dates. Owinof  to  an  inevitable  accident  arisino^  fromthe  train 
being  blocked  with  snow,  the  Returning  Officer,  who  lived  at 
Barrie,  did  not  reach  Orillia,  the  place  of  nomination,  till 
two  o'clock  of  the  day  so  fixed,  and  did  not  consequently 
get  to  the  hustings  till  ten  minutes  after  two.  At  that 
time  he  proceeded  with  his  duties  under  sec.  48  of  R.  S: 
ch.  10,  in  the  presence  of  a  considerable  assembly  of 
electors.  The  two  candidates  who  contested  the  con- 
stituency were  then  nominated,  and  that  in  the  presence  of 
the  petitioner  who  now  urges  this  difficulty.  He  made  no 
protest  then,  and  he  should  not,  in  my  opinion,  be  allowed 
to  raise  this  objection  now,  as  it  does  not  appear  that  the 
slightest  injury  has  been  done  to  the  riding  or  to  any  one 
in  it  by  the  failure  to  begin  proceedings  at  the  proper  hour  ^ 

The  writ  of  election  which  founds  the  jurisdiction  of  the 
Returning  Officer,  fixes  the  nomination  day,  but  not  the 
hour. 

Under  the  statute  (sec.  33),  the  Returning  Officer  is  to  fix 
the  place  and  hour;  it  being  provided  th  it  the  hour  shall  be 
between  11  a.m.  and  2  p.m.  of  the  day  named  for  opening  the 
election.  This  was  complied  with  by  the  officer  fixing  one 
o'clock  as  the  hour.  At  that  hour  on  the  proper  day  the 
officer  was  proceeding  (under  sec.  48)  to  the  hustings  when 
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he  was  delayed  by  the  cause  mentioned.  But  I  infer  that 
the  assembled  electors  were  aware  of  the  reason  of  the 
delay,  and  waited  till  the  officer  arrived.  Thereafter  the 
proceedings  went  on  as  if  they  had  been  begun  at  the  hour 
and  with  the  same  result,  namely,  that  a  poll  was  demanded, 
and  the  further  prosecution  of  the  election  stood  over  till 
the  day  fixed  for  polling. 

An  election  begins  on  the  day  of  nomination,  and  in  the 
event  of  a  contest,  continues  till  the  declaration  of  the  poll 
is  made  by  the  Returning  Officer.  The  day  of  nomination 
is  also  called  in  the  Act  "  the  day  of  the  opening"  (sees.  194? 
and  48);  and,  if  only  one  candidate  is  nominated,  it  is  also 
the  day  of  closing  the  election  (sec.  51).  But  if  a  poll  is 
demanded,  the  nomination  day  becomes  merely  a  prelimi- 
nary to  ascertain  the  candidates  who  are  about  to  seek 
the  suffrages  of  the  electors  on  polling  day  :  Anthony  v. 
Seger,  1  Hag.  Con.  R.  13.  : 

The  same  particularity  is  observed  in  the  Act  in  provid- 
ing the  hour?  appointed  for  voting  on  polling  day  (sec.  58) 
as  in  fixing  the  hours  for  holding  the  election  on  nomina- 
tion day  (sec.  33). 

But  it  is  well  settled  that  any  delay  in  opening  the  poll 
will  not  annul  the  election,  unless  it  appears  that  some 
mischief  ensued,  or  that  the  result  was  affected. 

Similarly,  there  is  no  good  reason  wh^^  an  omission  to 
open  the  proceedings  at  the  appointed  hour  on  nomination 
day  should  be  fatal,  if  no  solitary  elector  is  harmed.  This 
view  appears  to  me  to  have  prevailing  force  where  the 
election  was  not  closed  on  nomination  day  and  where  the 
party  complaining  attended  at  the  hustings  and  had  ample 
opportunity,  if  he  wished,  to  nominate  his  candidate  or  to 
propose  himself  to  the  electors  then  present.  The  whole 
proceeding  took  place  upon  the  day  during  which  the  officer 
had  jurisdiction  by  the  terms  of  the  writ,  and  that  is  the 
essential  thing  to  be  regarded  (sees.  26,  28,  52,  54,  55 
and  140). 

The  time  within  which  he  is  to  act  on  that  day  is  a 
matter  directory,  any  deviation  from  which  is  not  neces- 
sarily disastrous  to  the  further  prosecution  of  the  election- 
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The  view  of  Lord  Hardwicke  in  an  analogous  case  is 
very  pertinent  here  ;  and  it  is  thus  expressed  :  "  This  men- 
tion of  hours  in  the  statute  is  certainly  directory,  and  not 
restrictive,  and  intended  to  prevent  surprise  by  beginning 
at  inconvenient  times"  :  Rex  v.  Poole,  Lee  Ga.  t.  Hard.  p.  27. 
He  refers  to  the  case  of  Launceston  in  1  Roll.  Abr.  513,  514!» 
"  That  corporation  chose  their  officers  eight  days  after  the 
charter  day,  and  adjudged  good,  for  that  the  day  was  only 
directory." 

Here,  as  I  conceive,  the  pith  of  the  matter  is,  that  the 
election  should  begin  on  the  day  fixed  in  and  by  the  writ ; 
but  that  it  should  punctually  begin  between  the  hours  fixed 
by  the  statute  is  directory  and  regulative,  so  that  any 
failure  to  observe  such  limit  may  or  may  not  be  fatal, 
according  to  circumstances. 

In  the  Longford  Case,  2  O'M.  &  H.  6,  8,  Fitzgerald,  J., 
intimated  an  opinion  that  the  action  of  the  sheriff  in  fixing 
a  day  for  the  election  other  than  that  directed  by  the  law 
would  not,  per  se,  vitiate  the  election ;  and  see  Gunning- 
ham  on  Elections,  2nd  ed.,  p.  93. 

Mr.  McCarthy  argued  that  the  healing  clauses  sec.  197 
R.  S.  0.  ch.  10,  and  sec.  8  of  42  Vic.  ch.  4  (0.)  implied  that 
irregularities  not  provided  for  therein  were  to  be  treated 
as  fatal,  applying  the  maxim  expressio  unius,  &c.  But  I 
rather  think  that  both  provisions  are  of  a  declaratory 
nature,  and  thus  enacted  for  the  sake  of  caution. 

The  Seaford  Gase,  3  Lud.  25,  on  which  he  relied,  is  quite 
at  variance  with  Canadian  Parliamentary  decisions. 

Thus  in  the  Cornwall  Case,  Pat.  El.  Prec.  103,  it  was  ob- 
jected by  electors  as  petitioners  that  only  seven  days' 
notice  of  the  election  was  given  instead  of  eight.  The 
resolution  of  the  committee  was  that  eight  clear  days' 
notice  was  req^uired  by  the  statute :  that  the  conduct  of 
the  returning  officer  was  not  in  accordance  with  the  Act : 
that  there  was  no  reason  to  believe  that  the  result  of  the 
election  was  affected  by  the  irregularity ;  and  that  the  sit- 
ting member  w^as  duly  elected. 
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Again  in  the  Stormont  Case,  Pat.  El.  Prec,  107,  the  same 
conckision  was  affirmed  with  this  additional  resolution,  that 
the  words  " '  at  least  eight  days '  are  imperative  with  re- 
irard  to  the  Retiirnins:  Officer,  but  cannot  have  the  effect 
of  rendering  the  election  void,  when  the  insufficiency  of 
notice  has  not  deprived  any  elector  of  his  right  to  vote." 

So  in  the  Norfolk  Case,  Pat.  El.  Prec,  79,  the  closing 
of  a  poll  before  the  hour  appointed  was  not  considered  a 
fatal  objection. 

These  Canadian  precedents  are  in  accord  with  man  3^ 
more  modern  determinations  of  English  Parliamentary 
Committees  which  are  collected  in  the  Limerick  Gase,  P.  & 
K.  365,  and  in  the  Athlone  Gase,  B.  &  Ar.  115,  126. 

The  object  and  intention  of  the  statute  was  substantially 
complied  with  and  satisfied  by  what  was  done  in  the  pres- 
ent case  The  electors  were  summoned  to  meet  at  the 
proper  place  on  the  proper  day  for  the  purpose  of  exercis- 
ing jurisdiction  in  choosing  parliamentary  candidates. 
This  they  did  under  the  direction  of  the  proper  presiding 
officer,  and  not  the  slightest  suspicion  of  injury  can  be  sug- 
gested to  have  arisen  from  the  failure  to  open  proceedings 
at  the  precise  hour  appointed. 

This  being  so,  the  passage  in  Maxwell  on  Statutes,  p. 
337,  which  was  cited  by  Mr.  Justice  Fournier  in  Jenk- 
ins V.  Brecken,  7  S.  C.  R.  24^7,  at  p.  271,  is  also  apposite 
here.  It  is  in  these  words  :  "  Where  the  prescriptions  of 
a,  statute  relate  co  the  performance  of  a  public  duty, 
they  seem  to  be  generally  understood  to  be  merely  in- 
structions for  the  guidance  and  government  of  those  on 
whom  the  duty  is  imposed,  or  directory  only.  The 
neglect  of  them  may  be  punishable,  indeed,  but  it  does  not 
affect  the  validity  of  the  act  done  in  disregard  of  them  :" 
See  also  Lincoln  Case,  2  A.  R.  324,  336  ;  Galdow  v. 
Pixell,  2  C.  P.  D.  566,  567.  If  any  injury  to  the  peti- 
tioner, or  to  a  single  other  elector  had  been  proved,  I 
do  not  say  that  my  conclusion  w(mld  be  as  it  is  now^ 
(See  Regina  v.  Rector  of  Lrimheth,  8  A.  &  E.  356  ;  Rex 
V.  Denhy>ihire,  4  East  1428,  and  Pearse  v.  Morrice,  2 
&  E.  96). 
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But  without  dwelling  longer  upon  this  part  of  the  case, 
I  desire  to  direct  attention  to  this  state  of  the  law  that 
such  amendment  may  be  made  as  will  save  future  elections 
from  attacks  which  while  unquestionably  technical  and 
unmeritorious,  may  nevertheless  render  it  impossible  to 
uphold  the  return. 

Taking  this  view  I  am  not  obliged  to  rely  upon  another 
ground,  which  would  be  fatal,  I  think,  to  the  success  of 
this  contention.  It  is  this.  The  petitioner  claimed  the 
seat  for  the  opposing  candidate  in  and  by  his  petition.  He 
thus  adopted  and  ratified  what  was  done  at  the  election,  so 
far  as  he  was  personall}^  concerned  ;  and,  having  thus 
elected,  it  would  be  against  principle  to  allow  him  to 
abandon  that  part  of  his  petition  in  order  to  qualify  him 
to  attack  the  whole  election  proceedings.  See  Aldridge 
V.  Burst,  1  C.  P.  D.  410. 

Next  in  order  to  be  dealt  with  are  the  corrupt  practices 
and  other  illegal  acts  complained  of  in  the  petition  and 
particulars.  Two  acts  of  bribery  are  brought  home  to  the 
respondent's  agent,  Wm.  M.  Harvie — those  numbered  4 
and  5  in  the  particulars.  His  agency  is  not  disputed,  and, 
from  the  evidence  of  all  the  parties  implicated,  the  inference 
of  guilt  is  irresistible.  Perhaps  the  plainest  case  is  that  of 
the  loan  to  John  Thornton.  He  gave  his  evidence  in  a 
more  satisfactory  w^ay  than  did  his  associate,  Dan  Regan, 
and  in  all  material  matters  he  is  not  contradicted — rather 
is  he  corroborated  by  Mr.  Harvie.  The  well  established 
iacts  of  the  transaction  with  Thornton  are  these :  Harvie 
knew  him  merely  by  sight.  A  few  days  before  the  polling* 
day  he  came  to  Harvie  and  asked  if  any  money  was  going, 
and  then  offered  his  own  vote  for  $10,  and  undertook  to 
secure  the  support  of  his  father  and  three  brothers  besides 
for  $20.  The  result  was  that  Harvie  gave  him  $4  at  the 
same  interview,  (calling  it  a  loan),  and  taking  Thornton's 
word  of  honour  that  it  would  not  influence  him  in  the 
election.  Harvie  says :  "  I  don't  know  why  I  lent  it  to 
Thornton  except  that  he  asked  for  it."  Thornton  says 
that  it  was  flarvie  who  volunteered  to  lend  him  the  $4, 
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using  these  words :  "  I'll  lend  you  $4  and  recollect  rm 
buying  no  vote."  No  other  conclusion  can  be  drawn  from 
the  circumstances  than  that  the  pretence  of  a  loan  is  of 
the  flimsiest  texture  through  which  the  substance  of  the 
transaction  is  plainly  manifest.  The  propensity  to  lend 
money  to  comparative  strangers  who  are  hawking  about 
their  votes  for  sale  pending  the  election  should  be  sedu- 
lously repressed  by  all  electoral  agents.  Thornton  took 
his  cue  fiom  Dan  Regan,  who  was  well  known  to  Harvie 
as  beiug  personally  what  he  describes  as  a  "  loose  fish,"  and 
as  belonging  to  a  family  who  enjoyed  a  reputation  for 
selling  their  votes.  This  man,  some  days  before  the  Thorn- 
ton loan,  came  to  Mr,  Harvie  and  asked  money  for  his  vote- 
Not  succeeding  he  returned  next  day,  and  the  same  scene 
was  repeated.  Finally  he  put  the  request  in  this  way,  as 
stated  by  Mr.  Harvie.  He  said  he  wanted  $5  because  he 
was  sick  and  hard  up,  and  wanted  to  pay  his  taxes ; " 
whereupon  Mr.  Harvie  said,  if  you  give  me  your  word  of 
honour  that  it  has  nothing  to  do  with  your  vote  Til  give 
it  to  you.  Dan  Regan  had  no  difficulty  in  giving  this 
pledge,  and  took  the  $5.  He  forthwith  sought  out  John 
Thornton,  and  telling  him  if  he  wanted  $i  or  $5  for  his 
vote  now  was  the  time.  He  proceeded  to  introduce  him  to 
Mr.  Harvie  with  the  result  already  detailed. 

One  other  charge  against  Mr.  Harvie,  which  was  allowed 
to  be  added  in  the  amended  particulars,  that  is,  the  hiring 
of  Timothy  Connor's  team  for  the  polling-day,  is  also 
established.  Any  hesitation  which  I  might  have  felt  in 
acting  upon  the  sole  testimony  of  Connor,  is  removed  by 
the  admission  of  Mr.  Harvie,  and  his  inability  to  contradict 
the  direct  affirmations  of  the  other  witness. 

Charge  No.  14  is  proved  as  alleged ;  namely  that  on  the 
day  of  polling  Patrick  Finn,  a  licensed  tavern-keeper,  did 
during  the  hours  of  polling,  give  liquor  to  persons  in  his 
tavern  which  was  within  the  prohibited  limits.  The  only 
distinct  evidence  on  this  head  is  that  of  Mr.  Harvie,  who 
says  that  about  four  o'clock  on  that  day  he  and  Hugh 
Mellen  were  served  hy  Finn  with  a  drink  in  his  bar-room 
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]>ut  it  is  not  expressly  alleged,  nor  does  the  evidence,  so  far 
as  given,  warrant  the  conclusion  that  Finn  v^as  an  agent 
of  the  respondent. 

There  is  vague  evidence  of  his  being  active  to  some 
extent  on  the  polling  day  in  getting  voters  to  the  poll, 
either  by  himself  driving  or  letting  his  cutter  be  used  for 
that  purpose.  But  whether  he  volunteered  or  was  hired,, 
and  to  which  party  the  voters  belonged,  are  points  not 
made  clear.  Finn  appears  to  have  just  looked  in  at  the 
first  Reform  committee  meeting  which  was  called  by  ad- 
vertisement addressed  to  the  electors  generally  of  that 
party,  but  took  no  part  in  the  proceedings  during  the 
m  inute  or  two  that  he  was  there. 

Mr.  Harvie  says :  "  I  do  not  think  Finn  was  working  for 
our  side  the  day  of  polling  or  before;"  and  Mr.  Robinson, 
the  president  of  the  Local  Reform  Association,  says,  "I  do- 
not  think  Finn  worked ;  he  was  a  friend  of  Thompson's 
(the  Conservative  candidate)  and  promised  him  not  to 
work  ;  that  is  what  I  understood." 

This  is  not  such  evidence  as  would  justify  a  finding  that 
Finn  was  an  agent  of  the  respondent. 

Charges  22  and  23  are  not  established. 

The  substance  of  them  is  that  an  elector,  Clarkson,  being 
in  the  employment  of  the  Georgian  Bay  Lumber  Company, 
was  intimidated  by  certain  officers  of  the  company,  who 
were  also  agents  of  the  respondent,  by  threatening  him 
with  dismissal  from  their  service,  in  order  to  induce  him 
to  vote  for  the  respondent,  and  that  he  was  dismissed  from 
the  service  in  consequence  of  his  having  voted  at  the  said 
election.  The  facts  are  that  after  he  had  voted  for  the 
Conservative  candidate,  Mr.  Peckham,  the  superintendent 
of  the  company,  remonstrated  with  him  for  taking  an  inter- 
est on  that  side,  saying  that  any  of  the  men  voting  that 
way  were  voting  against  the  policy  of  the  company,  and. 
that  he  was  voting  the  bread  and  butter  out  of  his  mouth 
(or  out  of  "  our  mouths  ").  The  man  was  afterwards  dis- 
missed, not,  in  my  opinion,  because  he  had  voted,  but  be- 
cause he  subsequently  made  comments  upon  some  members 
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of  the  company  which  Mr.  Peck  ham  heard  of  and  deemed 
sufficient  to  justify  his  dismissal.  Opinions  may  differ  as 
to  the  company's  course;  but  my  present  business  is  to 
ascertain  whether  this  has  been  an  invasion  of  the  155th 
sec.  of  the  Act,  and  I  fail  to  find  grounds  for  any  such 
conclusion. 

Takino'  this  view  of  the  evidence,  it  is  not  needful  to 
consider  the  additional  difficulty  in  the  way  of  the  pe- 
titioner in  establishing  Mr.  Peckham's  agency,  as  to  which 
I  am  by  no  means  satisfied. 

As  to  charge  32,  we  intimated  during  the  argument  that 
the  evidence  failed  to  satisfy  us  that  it  was  well  founded; 
an  opinion  I  still  retain. 

In  like  manner  the  evidence  does  not  support  the  truth 
of  chai-ge  41  as  to  the  hiring  of  teams  on  polling  day  from 
McKinlay.  He  was  a  supporter  of  the  Reform  party,, 
working  on  the  committee,  and  with  others  volunteered  the 
use  of  his  horses  and  sleighs,  he  and  the  other  members 
knowing  that  it  was  illegal  to  hire  them  for  that  day. 

Out  of  the  78  original  charges  and  the  several  additional 
supplementary  charges,  these  that  I  have  dealt  with  are 
the  only  ones  w^hich  Mr.  McCarthy  contended  were  proved. 
It  remains  upon  this  part  of  the  case  to  consider  the  effect 
of  the  two  acts  of  bribery  and  the  one  act  of  hiring  a 
team  in  avoiding  the  defendant's  return,  having  regard  to 
the  provisions  of  sec.  159  (a).  Under  sec.  163,  the  votes  of 
Harvie  and  Dan  Regan  and  John  Thornton  would  on  a 
scrutiny  be  annulled  for  bribery,  and  that  of  Patrick  Finn 
for  "corrupt  practices,"  under  sec.  157  and  sec.  2,  sub-sec. 
11,  of  the  Election  Act.  But  Hugh  Mellen's  vote  w^ould 
not  be  affected,  as  was  decided  in  the  Lincoln  Case, 

(a)  "To  prevent  the  expense  and  trouble  of  new  elections  when  un- 
necessary and  useless  in  case  of  a  corrupt  act  or  acts  being  committed 
by  an  agent  without  the  knowledge  and  consent  of  the  candidate,  if  the 
corrupt  act  or  acts  was  or  were  of  such  trifling  nature,  or  was  or  were  of 
such  trifling  extent,  that  the  result  cannot  have  been  affected  or  be 
reasonably  supposed  to  have  been  afiected  by  such  act  or  acts,  either 
alone  or  in  coKnection  with  other  illegal  practices  at  the  election,  such 
coriupt  act  or  acts  shall  not  avoid  the  election," 
39 — VOL  I  E.G. 
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H.  E.  C.  500.  We  know,  however,  that  John  Thornton 
voted  for  Mr.  Thompson,  as  he  himself  in  the  evidence 
gave  that  information.  That  would  leave  three  votes  to 
be  struck  off  the  majority  of  20  obtained  by  the  respond- 
ent. Timothy  Connor's  vote  might  not  be  affected  on  a 
scrutiny  (see  Brockville  Case,  H.  E.  C.  p.  129),  but  this 
need  not  be  dwelt  upon,  as  he  tells  us  he  voted  Conser- 
vative that  day. 

Assume  further  that  but  for  the  bribe  Dan.  Regan  would 
have  voted  the  other  way,  and  that  while  reducing  the 
majority  to  16  would  not  substantially  change  the  result, 
then,  what  other  illegal  practices  are  proved  which  de- 
serve consideration  in  this  aspect  of  the  case  ? 

There  was  some  drinking  at  Finn's  after  the  close  of  the 
polls  which  cannot  much,  if  at  all,  be  regarded;  and  a 
tavern-keeper  named  Osser,  at  Jarratt's  Corners,  kept  his 
bar  open  and  sold  liquor  in  the  usual  way  to  all  comers  on 
polling  day,  to  the  extent  of  about  ten  dollars. 

No  other  acts  of  drinking  at  Finn's  during  polling  hours 
were  proved,  and  the  sale  of  liquor  at  Osser's  was  not  con- 
nected with  the  respondent  or  his  agents,  and  could  not 
have  appreciably  influenced  the  voting  in  favor  of  either 
candidate. 

Mr.  McCarthy  strenuously  argued  that  the  effect  of  Mr. 
Peckham's  interference  with  his  employees'  freedom  of 
franchise  was  of  itself  enouofh  to  turn  the  scale  ao^ainst  the 
respondent ;  but,  in  my  judgment,  the  evidence  falls  far 
short  of  what  is  needful  to  shew  that  any  efforts  were 
made  by  Mr.  Peckham  to  interfere  with  any  of  his  hands 
other  than  what  appears  in  the  Clarkson  case. 

It  does  not  appear  that  what  was  said  to  Clarkson  was 
communicated  to  any  other  voter,  or  that  any  voter  was  in 
any  degree  influenced  thereby.  Clarkson  had  voted  and 
was  acting  as  one  of  the  Conservative  scrutineers  when  he 
was  sent  for  by  Mr.  Peckham,  and  the  language  was  used, 
which  I  have  quoted.  This  had  no  immediate  effect  upon 
Clarkson  ;  he  went  back  to  the  polling  booth  and  continued 
his  work  as  scrutineer  for  an  hour;  and  upon  reflection  he 
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came  to  the  conclusion  that  he  ought  not  to  work  against 
the  interests  of  the  company,  and  resigned.  Afterwards 
he  walked  about,  saying  nothing  to  anyone  touching  the 
election,  for  the  rest  of  the  day.  He  said,  upon  cross-ex- 
amination :  "  I  believe  all  the  men  I  had  spoken  to  voted 
during  the  day,  and  some  of  them  voted  before  I  with- 
drew; I  have  no  reason  to  suppose  that  they  were  affected 
by  what  happened  to  me ;  I  think  they  voted  as  they  had 
agreed  with  me." 

I  do  not  see  why  I  should  view  the  matter  more  un- 
favourably for  the  respondent  than  it  is  put  in  this  evi- 
dence; and  my  conclusion  is  that  the  interview  of  Clarkson 
with  Peckham  had  no  inflaence  upon  the  voting;  and  that 
it  should  be  practically  eliminated  in  considering  the  effect 
of  "  illegal  practices  "  at  the  election. 

No  illegal  practices  are  proved  to  have  taken  place 
(apart  from  the  two  acts  of  bribery  and  the  hiring  of  the 
team)  except  the  sale  of  liquor  to  two  persons  at  Finn's 
tavern  during  polling  hours  and  the  keeping  open  of 
Osser's  tavern  during  the  whole  of  the  polling  day,  which 
can  be  reasonably  supposed  to  have  affected  the  election ; 
and  these  would  not,  in  my  opinion,  appreciably  alter  or 
affect  the  result. 

While  the  Imperial  Parliament  has  to  some  extent  miti- 
gated the  severity  of  the  election  law  by  exonerating  the 
candidate  in  certain  cases  of  corrupt  practices  on  the  part 
of  agents,  when  the  offences  are  committed  without  the 
sanction  or  connivance  of  the  principal,  and  are  of  a  "  trivial, 
unimportant  or  limited  character,"  Imp.  Act,  46  &  47  Vic.  ch. 
51,  sec.  22,  yet  bribery  is  not  included  in  the  category. 
Under  the  Ontario  Act,  however,  bribery  is  included  ;  and 
the  election  is  not  to  be  avoided  if  the  acts  were  of  such 
trifling  nature  or  of  such  trifling  extent  as  not  to  affect  the 
result. 

There  is  the  express  decision  of  the  Judges  who  sat  in  the 
Lincoln  Case,  H.  E.  C,  p.  493,  that  two  acts  of  bribery 
by  an  agent  did  not  extend  beyond  the  votes  aftected, 
and  did  not  vitiate  the  election. 
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The  only  additional  act  here  with  which  the  agent  is. 
chargeable  is  the  hiring  of  Connor's  team. 

I  am  inclined  to  suspect  that  there  was  a  trap  laid  for 
him  in  this  instance  into  which  he  fell ;  but  the  act  per  se 
is,  as  affecting  the  result,  of  a  trifling  and  unimportant 
nature. 

In  the  Lincoln  Case,  already  cited,  where  the  majority 
was  three  more  than  in  the  present  case,  the  additional 
acts  which  induced  the  Judge  to  avoid  the  election  were 
another  act  of  bribery  by  another  agent  and  a  considerable 
expenditure  of  money  ($150)  by  agents  of  the  respondent 
for  election  purposes,  which  were  not  satisfactorily  ex- 
plained or  defined.  A  further  outlay  of  money  by  which 
the  taxes  of  nine  persons  were  paid  to  enable  them  to  vote,, 
and  an  extensive  system  of  betting  engaged  in  by  three 
men  in  the  interest  of  the  respondent.  These  matters  being 
considered  cumulatively,  the  Judges  thought  that  but  for 
them  the  result  would  have  been  the  other  way  :  p.  498. 

In  the  West  Hastings  Case,  H.  E.  C.  539,  the  majority 
was  337.  It  was  proved  that  two  agents  of  the  respondent 
had  certainly  bribed  between  40  and  50  voters  and  pre_ 
sumably  many  more  :  that  two  places  were  open  during 
the  whole  of  polling  day  for  the  supply  of  ardent  spiiits 
to  voters  at  the  instance  of  the  respondent's  agent :  that 
on  the  evening  before  the  polling  day  a  large  meeting  was 
entertained  contrary  to  law  by  another  agent.  There 
were  also  two  cases  of  personation* 

The  Court  held  that  there  had  been  instances  of  nearly 
every  corrupt  practice  forbidden  by  the  election  law ;  and 
that  it  was  impossible  to  say  that  such  numerous  and  ex- 
tensive illegal  j)i  actices  had  not  affected  the  result ;  and  the 
election  was  avoided  :  p.  545. 

In  the  present  case  the  acts  of  corruption  were  by  one 
agent,  and  isolated.  There  was  no  improper  expenditure  of 
money,  no  meeting  supplied  with  forbidden  refreshments  ; 
no  open  or  notorious  treating  during  the  hours  of  polling;, 
no  illegal  practices  affecting  a  number  of  people,  and  noth- 
ing objectionable  in  the  conduct  of  any  agent  of  the  re- 
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spondent,  save  the  corrupt  outlay  of  the  two  sums  of  $4? 
and  So,  and  the  hiring  of  one  team  by  Harvie. 

I  do  not  see  that  enough  should  appear  to  reverse  the 
result  in  order  that  the  election  may  be  avoided  under  sec. 
159.    The  important  words  of  that  section  are  "affect  the 
result." 

Practically  I  do  not  differ  from  the  interpretation  put 
upon  them  by  Mr.  Justice  Grove  in  the  Hachney  Case,  as 
reported  in  18  Sol.  J.  470,  a  more  concise  and  methodical 
report  than  is  to  be  found  in  2  O'M  &  H.  77.  That  learned 
Judo-e  is  dealino-  with  irresrularities  under  a  section  identi- 

o  o  ~ 

cal  in  terms  with  our  section  197,  in  which  the  same  words 
are  also  found. 

In  the  Hackney  Case  nearly  5,000  voters  had  been  abso- 
lutely, and  many  others  partially  disfranchised  by  the 
failure  to  open  some  of  the  polling  booths.  The  judge  said 
he  had  to  see  whether  the  irregularities  complained  of 
affected  the  result  of  the  election — in  other  words,  to  deter- 
mine whether  they  were  such  as  fairly  and  substantially 
to  bear  upon  the  result.  He  could  not  possibly  say  whether 
the  result  would  have  been  changed  or  altered  if  circum- 
stances had  been  different  ;  but  he  held  that  what  had 
occurred  had  an  important  and  a  substantial  bearing  upon 
the  result,  and  that  that  result  might  have  been  different 
if  facilities  had  been  afforded  for  the  whole  of  the  electors 
to  poll. 

The  object  of  the  section,  as  he  read  it,  was  that  an  elec- 
tion, otherwise  unexceptionable,  should  not  be  avoided  for 
a  mere  informality  or  triviality,  but  only  for  such  sub-, 
stantial  irregularity  or  irregularities  as  might  reasonably 
and  fairly  have  affected  the  result. 

The  scope  of  section  159  appears  to  be  that  for  one  or 
two  or  even  three  acts  of  illegality  of  trifling  nature  or  of 
trifling  extent,  an  election  should  not  be  set  aside  when 
the  majority  is  very  considerably  more  than  the  votes 
affected,  unless  other  illegal  practices  (whether  in  the  res- 
pondent's interest  or  generally),  are  made  to  appear  so 
influential,  or  so  extensive,  or  so  insidious,  as  to  induce  the 


308 


PROVINCIAL  ELECTION. 


probable  and  reasonable  belief  that  but  for  these  acts  and 
practices  the  result  might  have  been  different. 

That  seems  to  me  to  be  the  proper  interpretation  of  this 
somewhat  puzzling  section  as  applicable  to  the  case  in  hand; 
and  if  the^efFect  is  (as  was  argued)  to  lessen  the  safeguards 
of  electoral  purity,  then  that  is  a  matter  for  the  considera- 
tion of  those  legislators  whose  business  it  is  to  change  or 
restrict  the  law  which  I  am  simply  called  upon  to  construe 
and  administer. 

After  much  and  anxious  consideration,  my  conclusion  is, 
that  to  such  a  case  as  the  present  this  section  was  intended 
to  apply. 

The  acts  are  of  such  unimportant  extent  as  not  to  have 
affected  the  result,  either  alone  or  taken  in  connection  with 
other  proved  or  fairly  inferrable  illegal  practices,  nor  can. 
they,  in  my  judgment,  be  reasonably  supposed  to  have 
done  so. 

As  to  costs,  under  section  100,  the  petitioner  should  get 
his  costs  of  the  petition  and  trial,  save  as  to  so  much  as 
related  to  the  irregularities  of  the  returning  officer  and  his 
subordinates  ;  and  as  to  these  all  parties  should  bear  their 
own  costs  (Athlone  Case,  2  O'M.  &  H.  186,  190 ;  Drogheda 
Case,  ib.  201,  211;  Wigtoivn  Case,  ib.  215,  230.) 

I  find  further  that  the  following  persons  have  been  guilty 
of  corrupt  practices  :  W.  M.  Harvie,  John  Thornton,  Daniel 
Regan,  Patrick  Finn,  and  J eremiah  Osser. 

And  that  there  is  no  reason  to  believe  that  corrupt 
practices  have  extensively  prevailed  at  this  election. 

Cameron,  J. — Dealing  with  the  questions  of  irregular- 
ity presented  b}^  the  petition,  I  shall  consider  them  in  the 
order  of  their  importance.  The  gravest  is  the  neglect  of 
the  returning  officer  to  open  the  election  on  the  nomination 
day  between  the  hours  of  11  a.m.  and  2  p.m. 

Upon  the  evidence  it  does  not  appear  that  the  delay  of 
an  hour  and  ten  minutes,  which  occurred  between  the 
time  fixed  by  the  returning  officer's  proclamation  for  the 
opening  of  the  election  and  the  actual  opening  in  any  man- 
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ner  interfered  with  or  prevented  the  nomination  of  any 
candidate. 

If,  therefore,  the  objection  is  a  fatal  one,  it  must  be  be- 
cause the  returning  officer's  proceedings  were  wholly  unau- 
thorized and  void ;  and  the  contention  of  the  petitioner's 
counsel  goes  this  length. 

In  determining  the  question  regard  can  only  be  had  to 
the  provisions  of  the  Election  Act  of  Ontario,  as  it  is 
only  under  that  the  elections  are  held  and  the  proceedings 
for  holding  them  pointed  out  and  directed. 

The  provisions  of  the  Act  must  be  construed  and  inter- 
preted according  to  the  ordinary  rules  which  guide  courts 
in  the  construing  and  interpretation  of  statutes. 

By  sec.  26  of  the  Act,  whenever  a  general  election  is  to 
be  held  the  Lieutenant-Governor  in  Council  fixes  the  day 
for  holding  the  election,  which  is  called  the  Nomination 
Day,  and  the  day  on  which  the  poll  takes  place,  if  a  poll 
becomes  necessary. 

By  sec.  27  the  day  fixed  "  shall  not  be  more  than  twenty 
days  nor  less  than  sixteen  days  from  the  date  of  the  writs 
of  election  ;  and  the  day  for  holding  the  polls  shall  not  be 
more  than  eight,  nor  less  than  six  days  after  the  day  for 
holding  the  said  elections." 

By  sec.  28  it  is  provided  that  at  every  general  election, 
the  elections  shall  all  take  place  on  the  same  day  ;  and  the 
da3's  for  holding  the  election  and  opening  the  polls  shall  be 
stated  and  inserted  in  the  proclamation  calling  such  gen- 
eral election  and  in  the  several  writs  of  election  in  that 
behalf. 

By  sec.  48  the  returning  officer  is  required,  at  the  time 
and  [)lace  fixed  for  opening  the  election,  to  proceed  to  the 
hustings  and  make  proclamation  in  the  specified  form,  and 
shall  require  the  electors  then  present  to  name  the  person 
they  wish  to  choose  at  the  election  to  represent  them,  in 
obedience  to  the  writ  of  election. 

All  these  provisions  are  imperative,  giving  to  the  word 
"  shall  "  the  force  assigned  to  it  by  the  Interpretation  Act, 
R.  S.  0.  ch.  1  .sec.  8,  sub-sec.  2  ;  and  I  presume  if  the  Gover- 


310 


PROVINCIAL  ELECTION. 


nor  in  Council  should  fix  a  day  for  holding  an  election,  less 
than  sixteen  days  from  the  date  of  the  writ  of  election,  ah 
election  held  on  the  day  so  fixed  would  be  void. 

No  question  of  prerogative  arises,  for  under  sees.  84  and 
92  of  the  British  North  America  Act  the  Legislature  has 
power  to  legislate  in  respect  to  the  constitution,  elections, 
the  powers  and  duties  of  returning  officers,  &c.,  and  every- 
thing relating  to  the  constitution  of  the  Province,  except 
the  office  of  Lieutenant-Governor.  Therefore  the  Lieuten- 
ant Governor  in  Council  must  conform  to  the  rules  laid 
down  by  an  Act  of  the  Legislature,  and  cannot  disregard 
its  positive  requirements  any  more  than  any  other  per- 
son or  officer  named  in  it. 

If  sect.  26  had  required  the  Lieutenant-Governor  in 
Council  to  fix  the  time  for  holding  the  election  between 
particular  hours  of  a  particular  day,  I  can  see  no  good  rea- 
son why  the  day  should  not  be  disregarded  as  well  as  the 
hours,  and  to  disregard  the  more  precise  and  limited  por- 
tion of  the  day  would  seem  to  be  even  more  objectionable 
than  to  disregard  the  whole  day  as  the  precise  limitation 
would  be  more  likely  to  induce  the  elector-s  to  think  if 
the  proceedings  did  not  take  place  at  the  time  specially 
indicated  and  limited,  they  would  not  take  place  at  all. 

If  the  Governor  in  Council,  then,  cannot  select  a  time 
for  holding  the  election  outside  of  the  limits  prescribed  by 
the  statutes,  it  is  difficult  to  see  how  a  returning  officer  can 
do  so,  where  statutory  requirement  is  as  clear  and  positive 
as  in  this  case. 

By  sec.  32  he  is  required  to  issue  a  proclamation  in  a 
prescribed  form,  declaring  therein  the  place,  day  and  hour, 
at  which  the  election  will  be  held,  and  shall  cause  the  pro- 
clamation to  be  posted"  as  directed  by  the  Act  "  at  least 
eight  days  before  the  day  fixed  for  holding  the  election," 
called  the  nomination  day. 

By  sec.  33  it  is  declared  again  :  "the  place  at  which  the 
election  will  be  held  shall  be  fixed  by  the  returning  officer, 
and  shall  be  in  the  public  place  most  central  and  most  con- 
venient for  the  great  body  of  the  electors  in  the  electoral 


EAST  SIMCOE. 


311 


district  for  which  he  is  acting,  and  the  hour  to  be  fixed 
shall  be  between  eleven  o'clock  in  the  forenoon  and  two 
o'clock  in  the  afternoon  of  the  day  so  fixed  for  opening 
the  election." 

I  do  not  suppose  it  can  be  successfully  contended  that  if 
the  returning  officer  named  one  place  in  his  proclamation 
and  opened  the  election  at  another,  that  the  election  could 
be  held  to  be  valid,  although  no  more  inconvenience  was 
occasioned  thereby  than  has  been  shewn  to  have  occurred 
in  this  case,  that  is  to  say,  none  at  all.  If  he  could  not 
disregard  the  directions  of  the  Act  in  the  one  case,  how 
can  he  in  the  other  ?  What  is  there  to  guide  the  Court  in 
arriving  at  the  conclusion  that  the  provision  as  to  place  is 
imperative,  while  that  as  to  time  is  merely  directory  ? 

The  policy  of  the  Legislature  in  requiring  all  elections 
to  be  held  on  the  same  day,  was  to  prevent  the  possible 
influence  that  the  result  of  one  election  might  have  upon 
another,  and  to  restrain  outside  interference  as  much  as 
possible  in  the  conduct  of  elections,  without  denying  an 
elector  in  terms  the  rio-ht  of  votino^  wherever  he  was 
qualified  to  vote.  The  Legislature  may  therefore  in  its 
wisdom,  have  thought  such  influence  and  interference 
would  be  better  guarded  against  by  limiting  the  time 
within  wdiich  the  election  should  be  opened  to  the  specified 
hours,  as  rendering  it  more  difficult  for  smy  one  to  take 
part  in  two  elections.  To  hold  the  requirements,  then,  of 
section  33  to  be  merely  directory  and  not  imperative,  is  to 
substitute  the  discretion  of  the  Returning:  Officer  in  the 
first  place  for  the  positive  provision  of  the  statute ;  and  in  the 
next,  to  support  the  exercise  of  such  discretion  by  a  judicial 
interpretation  directly  at  variance  with  the  language  used . 

I  am  quite  aware  that  in  the  construing  of  statutes, 
courts  have  held  language,  imperative  in  terms,  to  be  only 
directory  ;  but  then  there  must  be  within  the  four  comers 
of  the  Act  internal  evidence  that  the  imperative  wwds 
were  intended  as  a  direction,  and  not  as  an  indication  of 
an  essential  requirement  of  the  design  to  be  carried  into 
eff*ect,  to  warrant  their  being  so  construed. 
40 — VOL.  I  E.C. 
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I  am  unable  to  find  in  this  Act  such  indication.  The 
Keturning  Officer  receives  his  appointment  through  the 
writ  of  election,  but  his  duty  is  prescribed  by  the  Act  and 
solely  by  the  Act. 

There  are  only  two  cases  in  which  he  may  hold  an 
election  on  a  day  or  time  different  from  that  mentioned  in 
his  proclamation,  that  is,  under  sec.  54,  where  a  candidate 
dies  between  his  nomination  and  the  close  of  the  poll,  and 
under  sec.  8  of  42  Vic.  ch.  4,  (O.)  which  provides  :  in  cases 
where,  from  unforeseen  delays,  accident  or  otherwise,  the 
proclamation  for  holding  an  election  could  not  be  posted 
up  so  as  to  leave  the  required  delay  between  the  posting 
up  of  the  proclamation  and  the  nomination  day  appointed 
by  the  Lieutenant  Governor  or  the  Returning  Officer,  the 
Keturning  Officer  may  fix  new  days  for  the  nomination  of 
candidates  and  for  the  polling. 

These  are  the  only  provisions  relating  to  the  fixing  of 
the  nomination  day. 

By  sec.  197  it  is  provided:  "No  election  shall  be  de- 
clared invalid  by  reason  of  a  failure  to  hold  a  poll  at  any 
place  appointed  for  holding  a  poll,  or  by  reason  of  a  non- 
compliance with  the  rules  contained  in  this  Act  as  to  the 
taking  of  the  poll  or  the  counting  of  the  votes,  or  by 
reason  of  any  mistake  in  the  use  of  the  forms  contained 
in  the  schedules  of  this  Act,  if  it  appears  to  the  tribunal 
having  cognizance  of  the  question  that  the  election  wa& 
conducted  in  accordance  with  the  principle  laid  down  in 
this  Act,  and  that  such  failure,  non-compliance  or  mistake 
did  not  affect  the  result  of  the  election." 

This  is  an  express  provision  to  prevent  certain  mis- 
carriages from  having  the  efiect  of  invalidating  the  elec- 
tion ;  and  under  the  rule  of  construction  expressio  unius 
est  exclusio  alterius  other  irregularities  than  those  specially 
indicated  are  not  within  the  saving,  and  are  to  be  treated 
upon  their  own  merits  or  demerits ;  and,  if  the  irregularity 
is  in  an  essential  matter,  the  court  must  yield  to  it,  though 
in  fact  no  one  has  been  prejudiced  by  it. 
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In  this  case  it  cannot  be  affirmed  with  positive  certainty 
that  no  other  nomination  would  have  been  made  if  the 
election  had  been  opened  at  the  hour  appointed. 

There  is  no  reason  to  believe  that  any  other  candidate 
woTild  have  been  proposed;  but  as  all  the  electors  had  the 
right  to  expect  that  the  election  would  have  been  begun  at 
the  hour  appointed — and  we  must  assume  that  they  knew 
such  commencement  was  required  to  take  place  under  the 
statute  not  later  than  two — I  am  of  opinion  the  Court  is 
not  at  liberty  to  speculate  as  to  whether  there  would  or 
would  not  have  been  other  nominations  —  whether  the 
irregularities  provided  for  by  section  197  could  affect  the 
result  could  be  ascertained  with  sufficient  certainty  ;  that 
is,  could  be  determined  bejond  a  perad venture  by  the 
voters'  list,  whether  the  entire  votes  given  against  the 
elected  candidate  would  change  his  majority  into  a 
minority.  If  it  would  not,  the  omission  to  open  the  poll, 
the  failure  to  take  the  poll  or  to  count  the  vote,  or  an  error 
committed  in  tie  use  of  the  wrong  form,  would  be  of  no 
consequence.  But  if  the  voters  on  the  list  would  be 
sufficient  to  change  the  majority,  no  evidence  or  specula- 
tion as  to  the  way  they  would  have  voted,  would  be  per- 
mitted to  save  the  election.    It  would  be  set  aside, 

I  had  hoped  to  find  some  more  direct  authority  than 
any  cited  on  the  argument,  but  I  have  not  been  successful 
in  meeting  with  any  that  exactly  covers  this  case.  At  the 
time  fixed  for  holding  the  election  the  Returning  Officer 
was  not  at  the  place  fixed.  It  is  doubtful  on  the  evidence 
whether  he  was  even  within  the  electoral  district.  He 
was,  without  culpable  default  on  his  part,  unable  to  reach 
the  place  till  two  o'clock,  an  hour  after  the  time  appointed^ 
and  so  he  could  not  be  said  at  the  time  and  place  fixed  to 
have  been  proceeding  to  the  hustings. 

The  statute  contemplates  the  Returning  Officer  being  at 
the  place — by  which  I  understand  the  village,  township, 
town  or  city  in  which  the  hustings  are  erected — and,  being 
in  such  place,  shall,  at  the  hour  appointed,  proceed  to  the 
hustings  and  open  the  election  immediately. 
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In  reference  to  the  necessity  of  holding  an  election  at 
the  place  indicated,  I  find  an  authority  under  the  Municipal 
Corporations  Act,  which  is  much  against  holding  this  elec- 
tion valid.  It  is  a  decision  by  the  late  Chief  Justice 
Draper,  in  Chambers  :  Regina  ex.  rel.  Preston  v.  Preston, 
2  Cham.  K  178.  The  election  by  the  by-law.  of  the 
municipality  was  to  be  held  at  the  place  of  one  Robert 
Gillis.  It  so  happened  that  the  dividing  line  between  two 
of  the  wards  in  the  municipality  ran  through  the  farm  of 
the  said  Gillis,  his  house  beina  in  one  ward  and  his  barn 
in  the  other.  The  election  was  held  at  the  house,  which 
was  not  in  the  ward  for  which  the  election  was  being  held. 
The  relator  was  the  defeated  candidate.  He  objected  to 
the  place,  and  the  Returning  Officer  proposed  to  go  to  the 
barn  and  hold  the  election  there,  but  he  was  not  further 
urged,  and  the  relator  in  reply  to  a  question  put  to  him  by 
the  Returning  Officer,  said  if  he  had  been  elected  he  would 
have  considered  himself  duly  elected.  The  learned  Chief 
Justice  held,  as  the  statute  required  the  election  to  be  held 
in  the  ward,  it  was  void;  and  the  relator  had  not  precluded 
himself  from  disputing  the  validity  of  the  election  by 
acquiescing  in  the  proceedings  going  on  at  the  house. 
There  was  no  pretence  that  any  one  was  misled  by  the 
election  having  been  so  held. 

In  Regina  ex.  rel.  Allemaing  v.  Zoeger,  1  P.  R.  219.  Sulli- 
van, J.,  in  Chambers,  held  that  an  election  holden  at  a 
place  appointed  by  resolution  of  the  council  was  void, 
as  the  Statute  12  Vic.  ch.  81,  sec.  5,  required  the  coun- 
cil to  fix  the  place  for  holding  the  election  by  by-law; 
and  sec.  9,  while  it  authorized  the  council  to  change 
the  place  originally  fixed,  the  change  was  required  to  be 
made  by  by-law.    The  election  was  set  aside,  with  costs. 

In  this  case  the  relator  did  not  appear  to  have  interfered 
with  the  election. 

The  report  of  these  cases  does  not  show  that  the  decisions 
were  based  upon  any  direct  authority.  They  seem  to  have 
been  based  upon  the  view  that  an  election  held  differently 
from  the  mode  indicated  by  the  statute  could  not  be  sus- 
tained. 
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In  the  King  v.  Langliorn,  4  A.  &  E.  538,  the  defendant 
was  elected  Mayor  o£  Berwick-upon-Tweed  ;  and  on  a  quo 
'warranto  information  for  his  removal,  it  appeared  that  no 
particular  da}^  was  set  by  charter  or  custom  for  the  election 
of  burgesses,  but  that  previously  to  meetings  for  that  pur- 
pose notice  was  given  by  ringing  a  bell  three  times,  namely, 
for  a  quarter  of  an  hour,  two  hours  before  the  guild  was 
held;  again  for  a  quarter  of  an  hour,  an  hour  and  a  half 
before  the  guild,  and  again  at  the  time  appointed  for  the 
meeting  of  the  guild,  the  bell  being  loud  enough  to  be  heard 
all  over  the  borough,  and  by  the  sergeant-at-mace  giving 
notice  personally  to  the  resident  burgesses,  or  leaving  word 
at  their  places  of  residence  of  the  intended  meeting,  and  if 
required,  of  the  purpose  for  which  it  was  to  be  held.  Two 
resident  burgesses  of  the  names  of  Robertson,  a  fisherman,, 
and  Mace,  did  not  receive  such  notice,  and  did  not  attend. 
The  sergeant-at-mace  gave  evidence  that  Robertson  had 
several  times  before  the  meeting  told  him  not  to  summon 
him,  as  he  was  frequently  out  at  sea,  and  he  could  hear 
tell  of  what  was  going  on ;  and  he  had  omitted  to  serve 
Mace  accidentally.  The  jury  found  the  custom  was  as 
pleaded,  to  give  notice  of  the  meetings  of  the  burgesses  in 
the  manner  mentioned;  but  that  the  custom  was  to  be  taken 
with  the  qualification,  that  it  was  not  violated  by  an  acci- 
dental omission  to  serve  the  notice  upon  any  individual 
burgess,  and  the  omission  in  the  case  of  Robertson  and 
Mace  was  accidental.  The  jury's  finding  was  taken  as  a 
special  finding ;  and  leave  was  given  to  the  Crown  to  move 
the  Court  to  enter  a  verdict  for  the  Crown  thereon. 

Lord  Denman,  C.  J.,  in  delivering  judgment  said,  at  p. 
545  :  "  The  jury  give  their  opinion  that  the  custom  stated 
ought  to  be  received  with  the  qualification,  that  an  omis- 
sion by  accident  does^not  invalidate  ;  that  is,  that  a  custom 
to  summon  all,  means  a  custom  to  summon,  all  subject  to 
accident.  If  so,  the  verdict  ought  to  stand  for  the  defend- 
ant. But  I  think  that  that  is  not  so;  and  that  an  accidental 
omission  does  not  excuse  the  officer.  If  it  did,  I  fear  that 
accidental  omissions  would  soon  become  intentional  ones. 
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Besides  this,  one  omission  was  not  accidental.  It  was 
made,  merely  because  the  burgess  told  the  officer  not  to 
summon  him,  as  he  was  generally  away  from  home.  It 
is  clear  from  authority  and  principle  that  this  furnished 
no  excuse  for  the  officer  omitting  to  summon  the  burgess. 
The  reason  has  been  properly  assigned  at  the  bar,  namely, 
that  attendance  was  a  public  duty  on  the  part  of  the 
burgess  ;  and  this  was  admitted,  on  the  other  side,  to  be 
true  in  the  case  of  a  select  body  ;  but  it  was  argued  that, 
in  the  case  of  an  indefinite  body,  the  rule  was  different. 
That  is  a  distinction  to  which  I  cannot  assent.  The  public 
have  the  right  to  the  security  arising  from  the  service  of 
notice  ;  and  nothing  but  actual  impossibility  will  cure  the 
omission.  I  come  to  this  conclusion  with  great  regret, 
because  much  inconvenience  may  be  produced  with  respect 
to  titles  affected  by  the  omission.  This,  however,  must 
always  follow  where  a  party  is  unduly  placed  in  office. 
And,  on  the  other  hand,  the  conclusion  of  law  to  which  I 
come,  gets  rid  of  the  examination  into  motives,  and  simply 
lays  down  the  clear  and  intelligible  duty  of  summoning 
all  the  electors,  so  as  to  exclude  the  possibility  of  an  unfair 
advantage  being  taken." 

The  absence  of  Mace  and  Robertson,  it  is  not  stated,  made 
any  difference  in  the  result  of  the  election  ;  and  upon 
authority,  apart  from  special  statutory  provision,  whether 
it  would  or  would  not,  is  a  matter  with  which  the  Court 
may  not  concern  itself. 

In  Rex  V.  May,  5  Burr.  2681,  it  was  held  that  an  election 
of  a  burgess  was  invalid,  though  all  the  electors  had  personal 
notice  of  the  meeting  and  its  object,  and  all  except  two 
were  present  and  were  unanimous,  by  reason  of  the 
election  not  having  taken  place  at  the  guild  hall,  the  usual 
place,  and  the  usual  summons  that  of  ringing  a  bell  was 
not  given. 

Lord  Mansfield  said,  at  p.  2683:  "Nothing  is  more  certain, 
than  that  there  cannot  exist  a  valid  election,  upon  a  by-day, 
by  surprise.  Notice  must  be  given  to  every  member  who  is 
within  the  limits  of  summons.    In  Corbet  Kynaston's  Case 
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only  one  member  was  unsummoned.  And  personal  sum-' 
mens  must  allow  reasonable  time  to  the  person  summoned 
But  this  is  only  where  no  other  method  of  summons  or 
notice  is  established ;  as  for  instance,  by  bell,  a  horn,  &c. 
Here,  by  the  usage,  the  notice  must  be  given  by  personal 
summons  to  those  who  are  within  the  limits  of  the  borough. 
But  that  is  only  part  of  the  usual  notice.  There  must  also 
be  a  bell  rung  at  8  and  9,  and  then  to  toll  from  ten  to  the 
time  of  meeting.  This  can't  be  dispensed  with :  it  is 
necessary  to  be  complied  with,  unless  every  single  member 
be  present,  and  consents  to  waive  it.  The  want  of  it  vacates 
the  election." 

Of  course  there  is  no  pretence  for  holding  that  the 
positive  requirements  of  an  Act  of  the  Legislature  are  not 
of  as  much  force  as  those  presented  by  custom.  To  hold 
an  election  at  a  different  time  from  that  fixed  by  the  statute 
is  as  much  upon  a  by-day  as  if  it  were  held  upon  a 
different  day  ;  and,  unless  all  the  electors,  according  to  these 
authorities,  are  present  and  waive  the  irregularity",  the 
election  must  be  held  invalid.  . 

As  I  have  already  said,  it  is  impossible  to  say  that  no 
elector  attended  at  the  proper  time  with  the  view  of  being 
a  candidate  himself,  or  of  nominating  some  one  else.  As 
between  the  two  candidates  the  contest  was  carried  on 
as  it  would  have  been  had  the  nomination  not  been 
delayed  beyond  the  time  at  which  it  could  be  properly  and 
regularly  made.  The  custom  that  requires  notice  of  an 
election  to  some  corporate  office  to  be  given  in  a  particular 
way  is  no  more  imperative  than  the  statute  in  this  ease ; 
and,  if  the  manner  of  giving  the  notice  in  the  former  case 
cannot  be  treated  as  directory,  I  fail  upon  analogy  to  see 
how  the  hour  in  the  latter  can  be. 

Under  the  Imperial  Act  35  &;  36  Vic.  ch.  33,  the 
difficulty  here  presented  would  be  minimized,  for  by  the 
13th  section  any  irregularity  of  this  kind  is  covered.  That 
clause  extends  to  all  irregularities  and  informalities,  while 
the  provision  made  by  our  197th  section  is  limited  to  the 
errors  or  mistakes  therein  indicated. 
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*  The  language  of  Mr.  Justice  Grove  in  the  Hachney  Case, 
2  O'M.  &  H.,  at  p.  85,  setting  forth  what  the  object  of 
the  Legislature  was  in  enacting  that  clause,  impliedly  at 
least  shows  that  in  that  learned  Judge's  opinion,  in  the 
absence  of  such  a  provision,  how  formidable  the  objection 
here  presented  would  appear. 

He  said  :  "  If  I  look  to  the  whole,  and  to  the  sense  of  it 
as  a  whole,  it  seems  to  me  the  object  of  the  Legislature  in 
this  provision  is  to  say  this — an  election  is  not  to  be  upset 
for  an  informality  or  for  a  triviality,  it  is  not  to  be  upset 
because  the  clerk  of  one  of  the  polling  stations  was  five 
minutes  too  late,  or  because  some  of  the  polling  papers 
were  not  delivered  in  a  proper  manner,  or  were  not  marked 
in  a  proper  way.    The  objection  must  be  something  sub- 
stantial, something  calculated  to  really  affect  the  result  of 
the  election.    I  think  that  that  is  the  way  of  viewing  it 
which  is  consistent  with  the  terms  of  the  section.    So  far 
as  it  seems  to  me,  the  reasonable  and  fair  meaning  of  the 
section  is  to  prevent  an  election  from  becoming  void  by 
trifling  objections  on  the  ground  of  an  informality,  because 
the  judge  has  to  look  to  the  substance  of  the  case  to  see 
whether  the  informality  is  of  such  a  nature  as  to  be  fairly 
calculated  in  a  reasonable  mind  to  produce  a  substantial 
efiect  upon  the  election." 

From  this  language  the  inference  would  seem  to  be  irre- 
sistible that  the  learned  Judge,  were  it  not  for  the  saving 
clause,  would  deem  the  non-observance  of  a  positive  require- 
ment of  the  Act  by  the  Returning  Officer  a  ground  for 
avoiding  the  election. 

In  the  Rye  Case,  before  a  Parliamentary  committee, 
reported  in  1  P.  R.  &  D.  112,  the  respondent,  who  was  elected 
without  opposition,  admitted  that  he  could  not  retain  his 
seat,  the  Returning  Officer  having  only  given  notice  on  the 
20th  December,  of  the  holding  of  an  election  on  the  28rd 
December,  the  statute  under  which  the  election  was  held 
3  &;  4  Vic.  ch.  81,  requiring  that  three  clear  days  notice 
of  the  election  should  be  given.  The  committee  declared 
the  election  void. 
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In  the  Longford  Case,  2  O'M.  &  H.  8,  Fitzgerald,  J., 
expTessed  a  view  adverse  to  some  extent  to  this.  But  it 
was  an  observation  made  before  argument  and  not  intended 
as  a  decision,  or  as  based  upon  a  consideration  of  the  ques- 
tion. The  point,  however,  was  a  narrower  one  than  here, 
as  no  one  could  be  misled.     It  was  that  the  Returning 

Officer  had  not  made  his  proclamation  wnthin  two  days 
after  the  receipt  by  him  of  the  writ  of  election.  The  sta- 
tute, 1  Geo.  IV.  ch.  11,  sec  5,  required  the  sheriff  immediately 
after  the  receipt  of  the  writ  to  endorse  the  date  of  receiving 
the  same,  and  within  two  days  to  cause  proclamation  of  the 
time  and  place  of  holding  the  election  to  be  made. 

The  sheriff"  received  the  writ  on  Friday,  24th  December, 

but  did  not  make  proclamation  until  Monday,  the  27th 
December. 

Mr.  Justice  Fitzgerald  stated  his  opinion  was  adverse  to 
the  contention  as  to  the  election  being  void ;  but,  if  neces- 
sary, he  would  call  upon  counsel  on  the  other  side  to 
answ^er  it.  The  election  was  declared  void  on  other  grounds, 
and  the  point  was  not  decided. 

In  England  there  is  no  Interpretation  Act  similar  to  ours^ 
and  none  that  gives  any  special  torce  to  the  word  "shall." 

The  cases  in  England  thus  are  not  absolute  guides  to  us 
in  determining  when  the  requirement  of  a  statute  is  merely 
directory,  and  when  imperative. 

The  7th  section  of  the  Interpretation  Act  declares  that 
every  provision  of  the  Act  shull  apply  to  the  Revised  Sta- 
tutes, and  to  every  Act  thereafter,  except  in  so  far  as  the 
provision  is  inconsistent  with  the  intent  and  object  of  such 
Act,  or  the  interpretation  which  such  provision  would  give 
to  any  word,  expression,  or  clause  is  inconsistent  with 
the  context — and  except  in  so  far  as  any  provision  thereof 
is  in  any  such  Act  declared  not  applicable  thereto. 

The  8th  section  declares  the  word  "  shall "  shall  be  con- 
strued as  imperative. 

But  this  does  not  solve  the  difficulty  entirely.  The  ques- 
tion still  reniains  ;  what  is  the  consequence  of  the  Returning 
Officer  neglecting  to  observe  a  direction  of  the  statute  ?  that 
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is  unquestionably  imperative  as  far  as  he  is  concerned  ;  a 
reference  to  English  authority  does  not  lead  to  a  satisfac- 
tory result. 

There  is  a  mass  of  decisions ;  but  it  is  difficult  to  extract 
a  clear  and  definite  rule  from  them. 

I  cannot  do  better  than  to  refer  to  the  lano^uaofe  of  Lord 
Penzance  in  Howard  v.  Bodington,  2  P.  D.  203,  at  p.  211,  as 
illustrating  the  want  of  certainty.  After  noticing  the  refer- 
ence of  counsel  to  Maxwell  on  Statutes,  and  the  cases  quoted 
therefrom,  he  thus  expressed  the  result :  "  Since  the  matter 
was  argued  I  have  been  very  [carefully  through  the  cases, 
but  upon  reading  them  all,  the  conclusion  at  which  I  am 
constrained  to  arrive  is,  that  you  cannot  glean  a  great  deal 
that  is  very  decisive  from  a  perusal  of  those  cases.  They 
are  on  all  sorts  of  subjects.  It  is  very  difficult  to  group 
them  together,  and  the  tendency  of  my  mind,  after  reading 
them,  is  to  come  to  the  conclusion,  which  was  expressed  by 
Lord  Campbell,  in  the  case  of  the  Liverpool  Borough  Ba  nk 
V.  Turner,  2  DeG.F.  &  J.  502  :  *  *  'No  universal  rule  can  be 
laid  down  for  the  construction  of  statutes,  as  to  whether 
mandatory  enactments  shall  be  considered  directory  only, 
or  obligatory  with  an  implied  nullification  for  disobedience. 
It  is  the  duty  of  Courts  of  Justice  to  try  to  get  at  the  real 
intention  of  the  Legislature  by  carefully  attending  to  the 
who^e  scope  of  the  Statute  to  be  considered.'  "  Lord  Penz- 
ance adds  :  "  I  believe,  as  far  as  any  rule  is  concerned,  you 
cannot  safely  go  further  than  that  in  each  case  you  must 
look  to  the  subject  matter;  consider  the  importance  of  the 
provision  that  has  been  disregarded,  and  the  relation  of 
that  provision  to  the  general  object  intended  to  be  secured 
by  the  Act.;  and  upon  a  review  of  the  case  in  that  aspect 
decide  whether  the  matter  is  what  is  called  imperative,  or 
only  directory." 

As  to  the  effect  of  the  non-observance  of  the  require- 
ment, the  same  learned  lord,  in  the  same  case,  at  p.  210, 
thus  states  his  opinion :  "  Now  the  distinction  between 
matters  that  are  directory  and  matters  that  are  imperative, 
is  well  known  to  us  all  in  tha  common  language  of  the 
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Courts  at  Westminster.  *  *  The  real  question  in  all 
these  cases  is  this  :  A  thing  has  been  ordered  by  the  Legis- 
lature to  be  done.  What  is  the  consequence  if  it  is  not 
done  ?  In  the  case  of  statutes  that  are  said  to  be  imper- 
ative, the  Courts  have  decided  that  if  it  is  not  done  the 
whole  thing  fails,  and  the  proceedings  that  follow  upon  it 
are  all  void.  On  the  other  hand,  when  the  Courts  hold  a 
provision  to  be  mandatory  or  directory,  they  say  that, 
although  such  provision  may  not  have  been  complied  with, 
the  subsequent  proceedings  do  not  fail." 

If,  in  the  face  of  the  Interpretation  Act,  the  Cou  rt  would 
be  at  liberty  to  say  the  requirement  of  the  Election  Act, 
that  the  time  for  the  nomination  or  opening  of  the  election, 
shall  be  fixed  between  the  hours  of  11  and  2,  is  only  direc- 
tory, the  difficulty  is  in  seeing  what  there  is  in  the  provi- 
sions of  the  Act  that  would  make  that  provision  less 
imperative  than  any  of  the  others  in  giving  effect  to  the 
object  of  the  Legislature. 

The  necessit}^  of  observing  strictly  the  requirements  of 
an  Act  of  Parliament  is  very  clearly  exemplified  by  the 
decision  in  the  case  of  Nosewovthy  v.  Biwkland-in-the- 
Moor,  L.  K  9  C.  P.  233. 

At  the  trial  of  the  petition,  and  on  the  argument,  I  felt 
very  strongly  that  the  error  of  the  Returning  Officer  in  not 
opening  the  election  between  the  defined  hours  pursuant  to 
his  proclamation,  and  the  requirement  of  the  Election  Act, 
ought  not  to  avoid  the  election. 

But  upon  further  consideration,  and  after  an  examin- 
ation of  many  authorities,  including  that  of  Rex  v.  Poole ^ 
Cas.  temp.  Ha}xlwicke,27,  28,  wherein  Lord  Hardwicke  held 
the  mention  of  hours  in  the  statute,  then  under  consider- 
ation, was  only  directory  and  not  restrictive,  I  am  unable 
to  retain  the  opinion  then  formed.  Here  the  requirement, 
as  to  time,  is  made  by  the  Interpretation  Act  imperative ; 
and  it  is  impossible  to  say  that  no  one  was  affected  by  the 
election  having  been  opened  more  than  an  hour  after  the 
appointed  time,  and  outside  of  the  time  expressly  limited 
for  such  opening. 


322 


PROVINCIAL  ELECTION. 


The  decisions  of  election  committees  in  this  country,  I 
need  hardly  say,  are  not  authoiities  binding  upon  Election 
Courts,  especially  where  they  are  at  variance  with  English 
decisions. 

The  case  of  Re  Miles  and  Corporation  of  Richmond,  28^ 
U.  C.  R  333,  has  much  analogy  to  the  present  case.  It 
was  the  case  of  an  application  to  quash  a  by-law  under  the 
Canada  Temperance  Act,  1864.  The  5th  section  of  the  Act 
required  the  clerk  of  the  municipality  to  give  notice  in 
some  newspaper  for  four  consecutive  weeks,  that  on  a 
named  day  in  the  next  week,  after  the  four  weeks,  at  the 
hour  of  ten  in  the  forenoon,  a  meeting  of  the  electors  w^ould 
be  held  for  taking  a  poll.  The  first  notice  published  fixed 
the  hour  at  two  in  the  afternoon.  The  subsequent  notices 
corrected  the  mistake  and  made  the  hour  ten.  Unless  the 
first  notice  could  be  counted,  the  day  of  meeting  was  too 
soon.    The  Court  held  such  notice  could  not  be  counted 
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bliefly  observing  it  could  not  be  taken  as  a  good  notice, 
"  as  the  statute  requires  the  notice  to  be  for  the  hour  of  ten 
o'clock  in  the  forenoon,  and  not  two  in  the  afternoon." 
The  by-law  was  quashed. 

Misconduct  on  the  nomination  day  may  avoid  an  elec- 
tion subsequently  properly  conducted  according  to  the 
expressed  opinion  of  Mr.  Justice  Keating  in  the  Norwich 
Case,  2  O.  M.  &  H.  42,  where  he  says  :  "  If  it  were  proved 
that  a  candidate  or  his  agent  hired  men  to  attend  the 
nomination,  and  to  hold  up  their  hands  on  the  occasion, 
my  impression  decidedly  is  that  it  would  be  illegal,  and 
would  avoid  the  election,"  showing  that  an  act  that  could 
prejudice  the  result  committed  on  that  occasion,  may  still 
avoid  the  election. 

Upon  this  point  the  only  remaining  consideration  is,  is 
the  petitioner  estopped  from  raising  the  objection?  I  do 
not  think  he  is.  Assuming  that  he  was  present  at  the 
nomination — w^hich  I  think  very  doubtful  from  his  descrip- 
tion of  what  took  place,  it  being  very  probable  that  he  is 
confounding  a  political  meeting  with  the  nomination — he 
did  nothing  at  such  nomination  ;  and  I  know  no  rule  of  law 
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that  required  him  to  become  active  and  protest  against  the 
proceedings.  Had  he  nominated  or  seconded  the  nomi- 
nation of  a  candidate,  it  would  have  been  different,  per- 
haps ;  but  even  that,  according  to  the  decision  of  Chief  Jus- 
tice Draper  in  the  Queen  ex  rel.  Preston  v.  Preston,  2 
Cham.  R.  178,  might  not  have  had  that  effect. 

I  am  of  opinion,  then,  that  the  election  should  be  set 
aside  on  this  ground  ;  but  as  the  returning  officer  was  not 
wilfuU}^  nor  negligently  misconducting  himself,  and  the 
dela}^  in  opening  the  election  may  reasonably  be  regarded, 
as  far  as  he  is  concerned,  as  the  result  of  unavoidable  acci- 
dent, if  it  were  to  be  vacated  on  this  groond  alone,  it 
should  be  on  the  terms  that  all  the  parties  should  bear 
their  own  costs. 

Upon  the  first  and  second  grounds  of  irregularity,  I  am 
of  opinion  that  they  did  not  jjer  se  affect  the  result,  and 
therefore  are  within  the  protection  of  clause  197,  which 
prevents  such  irregularities  avoiding  the  election  where 
the  result  is  not  afiected  thereby. 

I  am  of  opinion,  on  what  may  be  termed  the  meritorious 
grounds  presented  by  the  petition  and  particulars,  the  elec- 
tion should  be  avoided. 

I  think  it  was  clearly  established  that  William  M.  Harvie, 
an  agent  of  the  respondent,  was  guilty  of  several  corrupt 
practices  :  that  he  gave  to  John  Thornton  the  sum  of  $4* 
to  induce  him  to  vote  for  the  respondent.  The  fact  of  the 
giving  of  the  $4  was  not  disputed,  but  was  put  by  Harvie 
as  a  loan,  and  not  for  the  purpose  of  inducing  Thornton  to 
vote. 

If  this  shallow  pretext  should  be  allowed  to  prevail, 
under  the  circumstances  detailed  in  evidence,  the  enact- 
ments against  bribery  at  elections  would  be  but  idle  and 
useless  words,  quite  incapable  of  preventing  this  particular 
species  of  corrupt  practice.  The  bribery  by  him  of  Daniel 
Kegan  was  equally  clearly  made  out.  The  statement  made 
to  Regan  by  Harvie,  when  the  former  wanted  him  to  buy 
his  vote,  that  if  he  would  declare  upon  his  honour  that  it 
hafl  nothing  to  do  with  his  vote,  he  would  give  him  the 


324 


PROVINCIAL  ELECTION. 


$5  to  pay  his  taxes,  was  altogether  too  thin  a  veil  to  con- 
ceal the  true  and  corrupt  nature  of  the  transaction.  The 
treating  of  Regan  on  polling  day,  within  polling  hours, 
too,  was  made  out  so  as  to  make  that  a  corrupt  act,  though 
it  was  not  charged  in  the  particulars.  The  hiring  by 
Harvie  of  Timothy  Connor's  team  to  take  voters  to  the 
poll  on  polling  day,  was  also  proved,  I  think,  beyond 
reasonable  doubt.  I  think  it  was  also  proved  that  Patrick 
Finn,  a  licensed  tavern  keeper,  did,  within  polling  hours,, 
at  his  tavern  in  the  town  of  Orillia,  give  liquor  to  persons 
therein  :  that  William  M.  Harvie  was  one  of  the  persons 
to  whom  such  liquor  was  given;  and  I  think  there  was  evi- 
dence sufficient  to  establish,  in  the  absence  of  the  evidence 
of  Iinn  himself  to  contradict  it,  that  he  was  an  agent  of 
the  respondent.  The  respondent  was  the  candidate  nomina- 
ted by  the  Reform  Association  for  the  riding,  at  a  meeting 
of  the  association  for  the  purpose,  called  by  public  adver- 
tisement. He  attended,  and  though  it  was  not  shown  that 
he  moved  any  resolution,  or  did  anything  actively  at  that 
meeting,  he  was  a  member  of  the  association,  and  generally 
took  part  in  elections  on  behalf  of  the  Reform  candidates, 
and  he  was  on  the  polling  day  taking  voters  to  the  poll. 

Mr.  Robinson,  the  President  of  the  Reform  Association, 
was  called  to  prove  that  he  did  not  think  Finn  worked : 
that  he  was  a  friend  of  Thompson's  and  promised  him 
not  to  work,  as  he  understood ;  and  Mr.  Harvie  gave  his 
opinion,  that  he  was  not  working  on  their  side  before  or  on 
polling  day.  The  evidence  of  agency  is  not  certainly  very 
strong,  but  as  Finn  was  a  member  of  the  Reform  Associ- 
ation upon  whom  the  respondent  relied  for  assistance  and 
support,  I  think,  in  the  absence  of  any  statement  from  Finn 
himself,  that  he  was  not  supporting  the  candidate  of  the 
association  as  usual,  it  is  doing  no  violence  to  the  law  of 
agency  to  hold  it  to  be  made  out  in  this  case.  I  do  not 
think  that  charges  numbers  22  and  23  as  laid  in  the  par- 
ticulars are  made  out. 

Charge  22  is  that  Jesse  S.  Peckham,  the  younger,  Henry 
L.  Lovering,  and  James  Scott,  agents  of  the  respondent. 
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practised  intimidation  upon  one  Allan  E.  Clarkson,  by 
threatening  him  with  dismissal  from  the  employment  of 
the  Georgian  Bay  Lumber  Company,  in  order  to  induce  or 
compel  him  to  vote  for  the  respondent,  or  to  refrain  from 
voting  against  the  respondent. 

The  evidence  shews  that  Clarkson  was  not  in  the 
employment  of  the  lumber  company,  but  occupied  a  house 
of  theirs  rent  free,  and  was  paid  for  boarding  the  men  by 
the  men  themselves,  but  through  the  company  by  the 
latter  retaining  out  of  the  men's  wages  the  amount  of  their 
board  for  Clarkson  :  that  he  had  voted  before  anything 
"was  said  to  him  on  the  subject :  that  he  was  acting  as 
agent  or  scrutineer  for  the  defeated  candidate,  and  while 
so  acting  he  was  sent  for  by  Mr.  Peckham,  the  manager  of 
the  company,  and  was  given  to  understand  his  so  acting 
for  Mr.  Thompson  was  unsatisfactory  to  him  and  against 
the  interests  of  the  company.  No  threat  of  any  kind  was 
then  made,  and,  though  Clarkson  returned  to  the  polling 
booth  intending  to  continue  to  act  as  scrutineer,  on  reflect- 
ing on  wdiat  had  been  said  to  him,  he  thought  it  might  be 
better  for  him  to  cease  to  so  act,  and  he  did  some  time 
before  twelve  o'clock.  It  appeared  that  he  had  been  can- 
vassing the  men  at  the  boarding  house  for  Thompson,  and 
some  of  them  had  promised  him  to  vote  for  Thompson,  and 
he  thought  a  good  many  of  those  who  had  so  promised 
voted  before  he  left  the  polling  booth.  At  the  time  the 
conversation  took  place  between  him  and  Peckham,  the 
latter  knew"  he  had  voted  and  that  he  was  acting^  as  scruti- 
neer. 

The  charge,  therefore,  as  presented  was  not  made  out. 

The  charge,  as  laid  in  paragraph  23  of  the  particulars, 
was  that  Mr.  Peckham  and  the  two  other  persons  named, 
did  dismiss  the  said  Clarkson  from  the  employment 
of  the  company  on  account  of  his  having  voted  at  the 
election.  The  evidence  was  to  the  effect  just  mentioned 
in  connection  with  charge  22,  that  Mr.  Peckham  had 
remonstrated  wuth  Clarkson  for  taking  an  interest  on 
the  Conservative  side,  and  said  that  any  of  the  men  voting 
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that  way  were  voting  against  the  policy  of  the  company, 
and  were  taking  the  bread  out  of  their  own  mouths.  The 
witness  Clarkson  was  unable  to  say  whether  it  was  "  our  " 
or  "  their  "  mouths  that  he  said. 

After  this,  on  or  about  the  16th  March,  Clarkson 
received  a  notice  to  give  up  the  boarding  house. 

The  notice  was  in  writing  as  follows  : 

"Waubaushene,  March  16th,  1883. 
Mr.  A.  E.  Clarkson,  Waubaushene. 

"  Dear  Sir, — I  beg  to  inform  you  that  we  require  from 
you,  within  thirty  days  from  this  date,  possession  of  the 
house  and  premises  at  Waubaushene  now  occupied  by  you 
and  belonging  to  us.  This  is  to  give  you  thirty  days' 
notice,  that  you  may  have  an  opportunity  of  making  any 
such  arrangements  as  you  may  deem  necessary  for  quitting 
the  premises  within  the  time  named. 
"Yours  truly, 

''The  Georgian  Bay  Lumber,  Go. 

"  J.  Scott,  Sec.  and  Treas'r." 

After  receiving  this  notice  Clarkson  went  to  see  Mr. 
Peckham,  and  asked  him  why  he  had  given  him  such 
notice ;  Mr.  Peckham  replied,  "  For  shooting  off  your 
mouth  so  much  in  the  elections." 

It  appeared  that  Clarkson  had  been  talking  of  someone 
in  connection  with  the  company  sending  one  of  the  hands 
away  to  prevent  his  voting,  and  Mr.  Peckham  assigned 
this  talk  as  the  reason  for  his  dismissal. 

The  evidence,  though  it  may  not  remove  the  impression 
that  Clarkson's  conduct  at  the  election  formed  at  least  a 
part  of  the  ground  for  his  dismissal,  does  not  make  it  clear 
beyond  reasonable  doubt  that  he  was  dismissed  on  account 
of  his  having  voted  at  the  election  ;  and  the  charge  must, 
therefore,  be  deemed  not  proved. 

There  was  only  one  other  corrupt  practice  proved.  That 
was  the  keeping  open  of  his  tavern  by  Jeremiah  Osser, 
who  was  not  shewn  to  be  an  agent  of  the  respondent.  The 
evidence  relating  to  the  hiring  of  the  teams  of  McKinlay, 
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the  lively  stable  keeper,  does  not  come  up  to  proof  of  an 
victual  hiring,  though  it  approaches  dangerously  near  to  it. 

I  think  if  there  had  been  no  question  as  to  an  elect  ion 
coQceriied,  if  a  jury  on  the  sama  evidence  had  held  the  com- 
mittee liable  on  action  brought  by  McKinlay  to  recover  for 
the  bill,  the  Court  would  not  have  disturbed  their  verdi  ct; 
but  the  evidence  in  this  case  should  not  stop  short  of  pr  oof 
of  au  actual  hiring,  and  should  not  be  allowed  to  rest  on 
circumstances  open  to  either  construction,  that  the  te  ams 
were  hired  or  volunteered  and  accepted  as  volunteers  with- 
out the  parties  intending  that  the  owner  should  receive 
any  compensation.  The  practice  of  volunteering  teams  by 
livery  stable  keepers  is  reprehensible,  especially  when  their 
teams  have  been  hired  b}^  candidates  or  their  agents  for 
what  may  be  legitimate  purposes  before  the  polling  day. 

It  is  very  difficult  to  say  that  such  volunteering  may  not 
be  the  consequence  of  such  previous  hiring,  and  the  hiri  ng 
may  be  ample  reward  for  the  legitimate  use  made  of  the 
teams  as  well  as  their  improper  use  on  the  polling  day. 

The  respondent  is  entitled  to  the  benefit  of  the  doubt  : 
and  I  am  disposed  to  give  it  to  him. 

It  remains  to  be  considered  what  is  the  proper  result  of 
the  corrupt  practices  proved. 

If  section  159  had  not  been  enacted,  the  election  must 
have  been  avoided.  That  section,  in  my  judgment,  as  well 
as  being  exceedingly  embarrassing,  is  pernicious  in  its 
effect,  and  calculated  to  open  the  door  to  a  good  deal  of 
corruption  in  the  conduct  of  elections.  The  object  of  the 
clause  is  stated  in  it  to  be  to  "  prevent  the  expense  and 
trouble  of  new  elections  when  unnecessary  and  useless." 
What  is  meant  by  "  unnecessary  and  useless  ?"  Does  this 
provision  simply  mean  that  an  election  should  not  be 
avoided  where  the  Court  is  satisfied  the  result  would  be 
the  same  as  indicated  by  the  respondent's  majority  and 
the  number  of  tainted  votes  ;  or  can  the  Court  take  a  wider 
range  of  reflection  in  considering  whether  the  result  would 
be  the  same  or  not  ?  The  result  might  be  different  on 
account  of  a  change  in  the  political  sentiment  of  the 
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electors,  owing  to  some  real  or  supposed  objectionable 
policy  of  the  Government  or  Opposition — a  change  in  the 
constitution  of  the  executive  or  in  the  leadership  of  the 
Opposition.  With  such  considerations  the  Courts  ought 
to  have  no  concern,  and  the  Legislature  could  not  have 
meant  them  to  have  any.  Then  is  the  satisfaction  to 
depend  upon  the  view  the  Court  might  take  of  what  the 
result  would  have  been  if  the  corrupt  practices  had  not 
been  committed  ?  And  if  such  result  would  have  been 
favourable  to  the  respondent  he  ought  not  to  be  harassed 
by  the  necessity  of  undergoing  the  second  contest. 

The  159th  section  does  not  in  terms  go  this  length.  It 
makes  it  necessary  for  the  Courts  to  determine,  from  the 
quality  and  extent  of  the  corrupt  practices,  whether  not 
only  that  the  election  has  been  "affected,"  but  also  whether 
it  may  be  reasonably  supposed  to  have  been  affected  "  by 
such  corrupt "  act  or  acts,"  not  alone  "but  in  connection  with 
other  illegal  practices."  Illegal  practices  are,  I  assume, 
practices  prohibited  by  the  Election  Act,  but  not  made  in 
terms  corrupt  practices,  such  as,  if  committed  by  the  re- 
spondent himself,  would  avoid  the  election,  though  only  one 
isolated  case  was  established  against  him. 

I  find  the  utmost  difficulty  in  putting  a  construction 
upon  the  expression  '*  of  a  trifling  nature,  or  of  trifling 
extent,"  without  adopting  an  interpretation  calculated  to 
make  the  Act  for  the  prevention  of  corrupt  practices  at 
elections  virtually  so  much  waste  paper,  or  by  giving 
narrower  construction  to  the  latter  words  "  of  trifling 
extent,"  than  it  may  have  been  intended  they  should 
receive.  Where  a  candidate  has  only  a  majority  of  five 
and  only  one  corrupt  act,  say  of  deliberate  bribery  by  an 
agent,  is  proved,  that  would  not  affect  the  result,  if  that  is 
to  be  determined  by  striking  ofl'  the  corrupt  vote.  The 
act  in  itself  would  not  be  trifling  in  its  nature,  for  no 
deliberate  act  of  bribery  can  be  so  designated ;  but  the 
evidence  goino^  no  further  than  to  show  that  one  vote  was 
affected,  it  might  be  called  trifling  in  its  extent,  if  that  can 
relate  to  that  which  is  not  trifling  in  its  nature  and  should 
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not  be  restricted  in  its  application  to  things  trifling  in  their 
nature  and  extent  both,  and  the  removal  of  the  corrupt 
vote  would  leave  the  result  exactly  as  it  was  before,  if  the 
function  of  the  Court  is  simply  to  take  the  scrutiny  limited 
in  its  extent  and  operation  by  the  corrupt  act  actually 
proved. 

The  clause  must  be  read  in  connection  with  that  which 
precedes  it.  Section  158  by  itself  would  require  the  Court 
to  avoid  an  election  on  proof  of  one  corrupt  practice  gross 
or  trivial ;  and  read  in  that  connection,  if  the  act  proved  is 
not  in  its  quality  of  a  triflino^  nature,  it  will  still  avoid  the 
election  unless  it  appears  affirmatively  that  the  act  is  con- 
fined and  limited  in  its  operation,  so  to  speak,  to  itself,  and 
could  have  no  influence  beyond. 

To  illustrate:  suppose  a  poor,  poverty-stricken  elector, 
without  influence,  is  paid  $5  for  his  vote,  the  efl'ect  could 
not  reasonably  be  supposed  to  extend  beyond  the  one  vote. 
But  suppose  the  $5  were  paid  to  a  farmer  with  five  sons 
all  qualified  to  vote  in  respect  of  his  farm,  could  the  pay- 
ment in  its  influence  be  limited  to  the  farmer's  own  vote ; 
or,  in  the  case  of  an  influential  man  with  a  number  of 
electors  in  his  employ,  be  paid  $100,  could  it  be  said  reason- 
ably the  result  might  not  be  aflfected,  though  the  payment 
actually  was  for  only  the  one  vote,  and  the  influence  of 
the  party  bribed,  although  it  did  not  appear  that  he  used 
any  influence,  or  it  was  shewn  affirmatively  that  he  did  not 
use  any  influence,  could  it  be  held  that  it  could  not  reason- 
ably be  supposed  to  have  affected  the  results  or  suppose 
that  the  agent  paying  the  %5  is  a  very  active  and  influ- 
ential person  in  the  election,  can  his  act  be  regarded  in  the 
same  light  as  that  of  one,  who  taking  no  active  part  except 
that  of  voting,  finds  his  neighbour  willing  to  vote  on  the 
same  side  if  he  is  paid  for  his  day,  and  pays  him  ? 

In  the  one  case  there  can  be  no  reasonable  certainty  that 
a  number  of  corrupt  acts  of  a  like  character  may  not  have 
been  committed,  though  the  agent  may  swear  that  he  has 
not  committed  other  acts ;  and  in  the  other  the  probability 
is  the  act  is  isolated. 


330 


PROVINCIAL  ELECTION. 


If  the  corrupt  acts,  taken  in  connection  with  any  other 
illegal  practices  that  may  have  prevailed,  cannot  reasonably 
be  supposed  to  affect  the  result,  the  Court  is  bound  not  to 
avoid  the  election,  because  the  word  "shall"  in  the  sentence 
"  such  corrupt  act  or  acts  shall  not  avoid  the  election,"  is 
as  imperative  upon  the  Court,  determining  its  duty  and  obli- 
gation, as  it  is  in  prescribing  and  defining  the  course  to  be 
pursued  by  the  returning  officer  in  opening  and  conduct- 
ing the  election. 

The  quality  of  the  act  being  essentially  bad,  the  extent 
of  its  influence  is  not  to  be  measured  or  estimated  merely 
by  the  number  of  votes  actually  proved  to  have  been  tainted 
thereby,  but  is  to  be  regarded  and  estimated  in  connection 
with  the  influence  of  the  part}"  proved  to  be  guilty  of  its 
commission,  and  by  the  opportunities  he  may  have  had  of 
resorting  to  like  practices  in  other  cases. 

I  think  I  am  bound  to  hold  in  giving  a  just  interpreta- 
tion to  sections  158  and  159,  when  it  is  established  that  a 
recognized,  important,  and  influential  agent  is  proved  to 
have  committed  one  or  more  deliberate  acts  of  bribery,  the 
candidate  cannot  retain  his  seat  though  the  votes  shewn  to 
have  been  affected  thereby  might  be  struck  off  without 
putting  the  candidate  in  a  minority.  In  the  present  case 
the  respondent  was  the  candidate  of  the  Reform  Associa- 
tion. He  in  one  sense,  in  the  management  of  the  elec- 
tion, was  more  their  agent  than  their  principal,  and  Mr. 
Harvie,  the  secretary  of  the  association,  was,  according 
to  the  evidence,  one  of  the  most  active  members  of  the 
organization,  the  counsellor  and  referee,  so  to  speak,  of  the 
President.  To  permit,  therefore,  corrupt  practices  com- 
mitted by  him,  to  have  less  force  than  if  they  had  been 
committed  by  the  candidate  himself  upon  the  election, 
would  be  establishing  a  most  dangerous  precedent,  which, 
if  it  must  be  established,  its  creation  will  be  a  duty  devolv- 
ing upon  those  who  have  a  right  to  review  and  overrule 
my  judgment. 

I  am  of  opinion  that  the  conduct  of  Mr.  Peckham  in 
remonstrating  with  Clarkson  in  the  manner  he  did,  and 
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thereby  inducing  him  to  abandon  the  position  in  which  he 
was  acting  for  Mr.  Thompson,  the  respondent's  opponent, 
was  exceedingly  reprehensible  ;  and  his  actions  may  have 
had  considerable  influence  and  a  deterrent  effect  upon  other 
employees  of  the  Georgian  Bay  Lumber  Co.,  as  well  as 
depriving  Mr.  Thompson  of  what,  under  the  circumstances, 
was  valuable  aid  and  assistance. 

I  have  no  doubt  either  that  he  should  be  held  to  be  an 
agent  of  the  respondent. 

The  evidence  shews  that  the  respondent  sought  his  in- 
fluence and  support,  and  it  was  promised  to  him.  He  also 
wished  him  to  preside  as  chairman  of  the  meeting  held  by 
the  respondent  at  Waubaushene.  Mr.  Peckham  declined 
the  honor  of  acting  as  chairman,  on  the  g^round  that  he  was 
an  American  citizen,  and  not  a  British  subject.  He  sent 
one  or  two  of  his  men  with  the  respondent  to  introduce  him 
to  the  other  men.  The  electors  of  that  section  were  chiefly 
the  managers  and  men  employed  by  the  company.  I  think, 
therefore,  that  as  the  respondent  sought  the  influence  of 
Mr.  Peckham,  he  should  be  held  responsible  for  the  way  in 
which  it  was  used,  and  that  it  is  to  be  regretted  the  modesty 
displayed  by  Mr.  Peckham  in  declining  for  the  reason  he 
gave,  which  by  the  way  was  a  most  just  and  forcible  one, 
to  act  in  the  comparatively  harmless  position  of  chairman, 
was  not  followed  up  by  decent  and  becoming  non-inter- 
ference in  the  election  and  in  the  politics  of  a  country  to 
which  he  owed  no  allegiance  and  acknowledged  none. 

Though  I  have  held  that  the  specific  charges  relating  to 
Mr,  Peckham  were  not  made  out,  I  make  these  remarks  in 
consequence  of  the  observation  of  Mr.  Justice  Manisty  in 
the  Lichfield  Case,  3  O'M.  &  H.  138,  on  the  conduct  of  an 
influential  gentleman  of  the  name  of  Hinchly,  which  was, 
it  appears  to  me,  less  a  direct  and  improper  interference 
with  the  freedom  of  the  electors,  than  the  conduct  of  Mr. 
Peckham  in  the  present  case. 

On  the  whole  case  I  am  of  opinion  the  election  must  be 
set  aside,  and  that  the  petitioner  is  entitled  to  the  general 
costs,  not  including  those  relating  to  the  irregularities  com- 
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mitted  by  the  Keturning  Officer  and  by  the  deputy  return- 
ing officer  in  Tiny,  as  to  which,  each  party  must  bear  hi  s 
own  costs. 

I  concur  in  the  opinion  of  my  learned  brother,  the 
Chancellor,  that  William  M.  Harvie,  John  Thornton,  Daniel 
Regan,  Patrick  Finn,  and  Jeremiah  Osser,  were  guilty  of 
corrupt  practices  committed  at  the  election ;  but,  in  the  face 
of  the  fact  that  one  of  the  chief  executive  officers  of  the 
Reform  Association  was  proved  to  have  been  guilty  of 
several  corrupt  practices,  I  am  not  able  to  say  that  corrupt 
practices  may  not  have  more  extensively  prevailed;  while 
I  have  no  reason  to  think  they  prevailed  to  an  extent  to 
disentitle  the  district  to  the  right  of  representation. 

From  these  judgments  an  appeal  was  had  to  the  Court 
of  Appeal,  and  was  argued  on  October  31sb,  1884. 

November  11,  1886.  Hagarty,  C.  J.  0.— I  do  not 
propose  to  question  any  of  the  findings  on  which  the  two 
learned  Judges  have  agreed  in  reporting.  They  agree  that 
Harvie,  an  agent  of  respondent,  was  guilty  of  bribing  John 
Thornton  to  induce  him  to  vote  for  respondent,  and  of 
bribing  Daniel  Regan  for  the  same  purpose,  and  of  hiring  a 
team  on  polling  day  from  one  Connor.  They  also  find 
that  Finn,  a  licensed  tavern  keeper,  did  during  polling 
hours  give  liquor  to  said  Harvie  and  another.  They  diflfer 
as  to  Finn  being  an  agent.  Boyd,  C,  decided  that  the 
election  ought  not  to  be  avoided  under  the  saving  provi- 
sions of  sec.  159.  Cameron,  J.,  held  that  it  should  be 
avoided. 

Section  159  reads,  "To  prevent  the  expense  and  trouble 
of  new  elections,  when  unnecessary  and  useless,  in  case  of 
a  corrupt  act  or  acts  being  committed  by  an  agent  without 
the  knowledge  and  consent  of  the  candidate,  if  the  corrupt 
act  or  acts  was  or  were  of  such  trifling  nature,  or  was  or 
were  of  such  trifling  extent  that  the  result  cannot  have  been 
affected  or  he  reasonably  supposed  to  have  been  affected  by 
such  act  or  acts,  either  alone  or  in  connection  with  other 
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illegal  practices  at  the  election,  such  corrupt  act  or  acts 
should  not  avoid  the  election." 

This  election  was  very  close,  over  2700  votes  polled  and 
the  majority  about  23. 

Robinson  and  Harvie,  one  the  president,  and  the  other 
the  secretary  of  the  Reform  Association,  seem  to  have 
been  the  ]irincipal  agents  and  managers  'of  the  canvassing 
and  organization  of  the  proceedings  on  respondent's  part. 
Mr.  Robinson  in  his  evidence  states  this  very  fnlly.  He 
states  that  Harvie  and  he  did  the  work  of  the  election  ; 
Harv^ie's  own  evidence  is  very  full  and  clear  in  all  this. 

Mr.  Harvie's  account  of  the  bribing  of  Daniel  Regan, 
may  be  referred  to.  Regan  came  to  him  and  promised  him 
to  get  the  support  of  his  father  and  three  brothers  for  Sl5 
or  820.  He  was  aware  that  Regan  had  the  reputation  of 
selling  his  vote,  as  also  some  of  the  other  Regans,  and 
Harvie  had  previously  asked  him  to  vote  for  respondent' 
To  this  man  he  lends  $5,  declaring  and  agreeing,  as  he 
says,  that  it  was  only  a  loan.  Soon  after  this,  Thornton 
comes,  Regan  with  him.  Thornton  asked  for  $20,  for  him- 
self, his  father,  and  brothers.  After  taking  his  "  word  of 
honour"  that  it  would  not  influence  his  vote,  Harvie 
lent  him  $4.  Thornton  swore  that  Harvie  suggested 
the  loan  instead  of  the  direct  bribe.  Harvie  claims  that  it 
was  his  suggestion.  He  came  to  Harvie  on  account  of 
what  Regan  told  him  of  his  loan. 

These  transactions  were,  of  course,  found  by  the  learned 
Judges  to  be  clear  cases  of  bribery. 

Mr.  Harvie  is  also  found  to  have  illegally  hired  a  team. 
He  also  admits  his  drinking  in  polling  hours,  in  Finn's 
tavern.  On  the  polling  day  Mr.  Regan  manifested  some 
backwardness  in  going  to  the  poll ;  and  one  Ramsay,  in 
Regan's  presence,  applied  to  Harvie  to  get  Regan  drunk. 
Harvie  then  went  to  a  druijofists  and  sfot  a  small  bottle  of 
drink  caiefully  wrapped  up,  which  he  gave  to  Ramsay  for 
Refjan, 

We  thus  find  this  most  active  agent  convicted  of  three 
distinctly  illegal  acts,  i.wo  of  them  involving  the  moral 
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turpitude  of  bribery.  We  also  find  him  violating  or  assist- 
ing in  violating  the  law  in  the  other  cases  mentioned.  On 
tlie  evidence  he  appears  as  the  principal  figure  in  all  this 
election  struggle  ;  and  we  have  now  to  consider  whether  on 
tlie  evidence  before  us  we  can  give  the  respondent  the 
benefit  of  this  159th'section. 

I  have  read  with  much  attention  both  the  opinions  on 
this  head.  I  have  much  respect  for  the  diligence  and 
learning  of  both  the  learned  Judges  ;  and  I  trj  to  weigh,  as 
they  deserve,  the  reasons  and  arguments  advanced  by  each. 

I  am  c  ompelled  to  say  that  my  judgment  fully  concurs 
in  the  result  arrived  at  by  Chief  Justice  Cameron.  I  need 
not  repeat  his  reasons.  I  am  wholly  unable  to  arrive  at 
the  conclusion  required  by  the  statute,  either  that  the  cor- 
rupt acts  were  of  such  trifling  nature  or  extent  that  the 
result  could  not  be  aflected,  or  could  not  be  reasonably 
supposed  to  be  affected  by  such  acts,  either  alone  or  in 
connection  with  other  illegal  practices. 

I  agree  with  the  distinctions  drawn  by  Cameron,  C.  J., 
between  an  isolated  act  done  by  a  person  whom  the  law, 
as  it  were,  forces  us  to  consider  in  that  transaction  the 
agent  of  the  respondent,  and  the  acts,  several  in  number,  of 
a  man  shewn  to  be  the  most  active  agent  and  manager 
of  the  party,  and  who  took  such  a  very  active  part  in  the 
canvassing  and  arranging  for  bringing  up  the  voters,  and 
in  the  general  guidance  of  the  whole  contest.  My  brother 
Cameron  puts  this  distinction  in  a  very  powerful  and 
intelligible  light. 

I  think  it  impossible  to  rightly  appreciate  the  effect  and 
meaning  of  this  159th  section  except  by  a  careful  consider- 
ation of  the  aspect  of  the  whole  conduct  of  the  contest  on 
the  evidence  before  us. 

We  must  remember  that  the  law  avoids  the  election  for 
these  corrupt  acts.  It  is  for  the  respondent  to  bring  him- 
self with  reasonable  clearness  within  the  sheltering  pro- 
visions of  the  section.  I  am  unable  to  hold  that  he  has 
done  so.  We  have  before  us  a  very  close  contest  in  which 
the' change  of  a  dozen  votes  from  one  candidate  to  the 
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other  woiilrl  alter  the  result.  We  find  two  very  dis- 
tinct acts  of  bribery  of  persons  professing  to  represent 
several  other  voters  in  their  families.  We  find  the 
briber,  apparently  the  most  active  agent  and  manager 
for  the  respondent,  committing  other  illegal  and  ques- 
tionable practices  ;  and  we  are  asked  to  find  that  such  mat- 
ters were  so  trifling  in  their  nature  and  extent  as  to 
convince  us  that  they  could  not  reasonably  be  supposed 
to  afiect  the  result.  I  am  wholly  unable  so  to  find. 
Whatever  may  be  the  result  of  another  election  in  East 
Simcoe,  I  am  of  opinion  that  the  expense  and  trouble 
it  mny  cause  may  be  profitably  borne  and  incurred  in  the 
inteiests  of  purity  of  election  and  in  the  prevention  of  the 
success  of  practices  b}^  such  election  agents  as  Mr.  Harvie. 

The  fullness  of  the  judgments  of  the  learned  Judges 
renders  it  unnecessary  for  me  to  discuss  the  same  matters 
at  greater  length. 

Patteeson,  J.  A. — This  matter  comes  before  us  under 
section  57  of  the  Controverted  Elections  Act,  K  S.  0.  ch.  11, 
which  provides  that  "  In  case  of  disagreement  between  the 
judges  before  whom  a  case  is  tried,  they  shall  certify  such 
disagreement,  and  either  party  may  thereupon  bring  the 
matter  before  the  Court  of  Appeal,  and  that  Court  shall,  in 
disposing  thereof,  have  the  same  jurisdiction  in  all  respects 
as  on  an  appeal  from  a  decision  of  such  Judges." 

Ihe  case  was  tried  before  the  Chancellor  and  the  present 
Chief  Justice  of  the  Common  Pleas. 

Those  Judges  disagreed  upon  two  matters,  one  touching 
the  effect  of  certain  irregularities,  and  the  other  respecting 
the  effect  of  some  corrupt  practices. 

The  days  fixed  by  the  Lieutenant-Governor  in  Council 
for  holding  the  election  and  for  the  polling,  under  sec.  26 
of  the  Election  Act,  were  the  20th  and  27th  February,  1883. 
Section  33  makes  it  the  duty  of  the  Returning  Officer  to  fix 
the  hour  for  election  "  betw^een  eleven  o'clock  in  the  fore- 
noon and  two  o'clock  in  the  afternoon"  of  the  day  fixed  by 
the  Lieutenant-Governor  for  opening  the  election. 
43 — VOL  I  E.C, 
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It  happened  that  a  snow  storm  prevented  the  Returning 
Officer  from  reaching  Orillia,  where  the  nomination  was  to 
take  place,  until  after  two  o'clock.  When  he  arrived  the 
nominations  were  made.  The  petitioner  was  present  when 
they  were  made,  as  he  tells  us  in  his  evidence ;  and  he  was 
not  very  sure  whether  that  was  before  or  after  two  o'clock. 
It  is,  however,  shewn  or  conceded  that  it  was  a  few  min- 
utes after  two. 

The  poll  was  held  on  the  proper  day.  The  petitioner  says 
he  did  not  vote,  and  gives  as  a  reason  that  he  heard  there 
were  irregularities,  namely,  the  ranning  out  of  the  ballots 
at  one  polling  place;  and  that  money  was  given;  and  that 
the  nomination  was  not  correct. 

This  irregularity  in  the  time  of  the  nomination  is  the 
subject  of  the  first  disagreement. 

The  learned  Judges  certify  that  they  are  agreed  that  the 
proceedings  were  not  begun  till  shortly  after  two  o'clock, 
and  that  the  omission  to  begin  before  that  hoar  was  not 
designed  or  wilful;  but  that  they  differ  in  their  judgments 
as  to  the  effect  of  the  omission  upon  the  election.  The 
Chancellor  certifies  that  in  his  judgment  the  whole  of  the 
election  proceedings  were  not,  by  the  omission,  rendered 
nugatory  and  null  ;  and  that  the  election  ought  not  thereby 
to  be  avoided.  And  the  Chief  Justice  certifies  that  in  his 
judgment  the  whole  of  the  election  proceedings  were,  by 
the  omission,  rendered  nugatory  and  null ;  and  that  the 
election  ought  thereby  to  be  avoided. 

We  are  not  required  to  pronounce  upon  this  matter  of 
ditference. 

The  statute  47  Vic.  ch.  4  (0.),  which  was  passed  after  the 
delivery  of  the  judgments  upon  which  the  disagreement 
arose,  declares,  in  section  4S,  that  -'it  has  been  and  is  the 
policy  of  the  election  law,  and  the  intention  and  meaning 
of  the  several  statutes  in  that  behalf,  that  no  election  was 
or  is  void  for  any  irregularity  on  the  part  of  the  returning 
officer,  unless  it  appears  to  the  tribunal  having  cognizance 
of  the  question  that  the  irregularity  affected  the  result  of 
the  election." 
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Finding  this  new  law,  which  seemed  to  bear  upon  this 
particular  dispute,  Mr.  McCarthy  did  not  press  before  us 
the  objection  on  the  score  of  irregularit}^. 

I  think  he  acted  wisely  in  putting  his  case  on  the  stronger 
ground  of  the  corrupt  practices,  notwithstanding  that  there 
may  be  room  for  arguing  that  the  "irregularity  on  the  part 
of  the  returning  officer,"  dealt  with  by  section  48,  could  not 
be  intended  to  include  an  omission  such  as  that  now  in  ques- 
tion, and  which  is  expressly  made  thejsubject  of  a  different 
provision  in  section  15  of  the  same  statute.  That  section, 
which  by  section  45  applies  only  to  future  elections,  adds 
to  section  33  of  the  principal  Act  a  sub-section  declaring 
that  "  In  case  the  returning  officer,  from  any  unforeseen 
delay,  accident  or  otherwise,  does  not  open  the  election 
until  after  the  hour  named,  the  election  shall  not  on  that 
account  be  invalid,  if  it  appears  to  the  tribunal  having 
cognizance  of  the  question  that  the  delay  did  not  affect 
the  result  of  the  election." 

Here  the  Legislature  apparently  treat  the  prescription  of 
the  time  at  which  eleccion  proceedino^s  are  to  begin  as  not 
directory  only,  but  so  essential  that  any  departure  from  it, 
from  whatever  cause,  and  without  regard  to  its  influence 
on  the  election,  would  vitiate  all  subsequent  proceedings 
and  render  the  election  void.  That  consequence  is  miti- 
gated by  this  new  sub-section  in  the  case  of  the  delay  with 
which  it  deals ;  but  other  mandates  of  the  Election  Act 
may  be  violated  ;  and  this  enactment  may  legitimately  be 
pointed  to  as  justifying  the  application  to  them  of  the 
same  rule  of  construction  in  all  its  rigour.  There  may 
thus  be  "  irregularities"  enough  for  section  48  to  cure  with- 
out its  being  held  to  cover  the  case  before  us. 

To  hold  that  it  applied  to  this  case  would  involve  the 
recognition  of  an  unusual  sort  of  legislation.  We  should 
not  have  the  recital  which  is  sometimes  made  of  the 
law  as  it  stands,  for  the  purpose  of  introducing  an 
amendment  of  it;  but  we  should  have  in  section  15  a 
rule  laid  down  for  future  elections,  and  in  section  48  a 
different  and  ex  post  facto  rule  applied  to  those  which  had 
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taken  place  and  were  coram  judice.  Very  plain  language 
would  be  required  to  lead  the  Court  so  to  interpret 
these  two  provisions  of  the  one  statute;  and  here 
the  language  creates  no  such  necessity.  The  "  irregu- 
larity on  the  part  of  the  Returning  Officer "  of  section 
48,  may  or  may  not  be  a  phrase  appropriate  to  describe 
delay  caused  ^by  unforseen  causes  or  accidents,  which 
is  what  section  15  specifically  deals  with,  and  what 
occurred  in  the  present  instance.  There  need  be  no 
difficulty  in  holding  that  the  two  sections  deal  with 
different  things. 

On  the  question  of  corrupt  practices  the  learned  Judges 
certify  that  they  are  agreed  that  William  M.  Harvie,  an 
agent  of  the  respondent  Drury,  was  guilty  of  the  corrupt 
practices  of  bribing  John  Thornton  and  Daniel  Regan,  and 
of  hiring  the  team  of  Timothy  O'Connor  to  carry  voters  to 
the  polls  ;  and  that  Patrick  Finn,  a  licensed  tavern  keeper,, 
did,  on  polling  day  and  during  polling  hours,  in  Orillia, 
give  liquor  to  the  said  Harvie  and  one  Mellen  ;  and  that 
Jeremiah  Osser,  a  licensed  tavern  keeper,  did,  on  polling 
day,  at  his  tavern  in  this  electoral  district,  give  liquor  to 
persons  therein,  and  that  Osser  was  not  an  agent  of  Drury  ; 
but  that  they  difier  as  to  the  agency  of  Finn,  and  as  to  the 
effect  upon  the  election  of  the  corrupt  practices  proved. 

The  Chancellor  holds  that  Finn  was  not  an  agent,  and 
the  Chief  Justice  thinks  he  was.  And  the  Chancellor  holds 
"  that  said  election  ought  not  to  be  avoided  by  reason  of  the 
corrupt  practices  by  agents  of  the  respondent,  Charles 
Drury,  and  other  illegal  practices  proved,  having  regard  to 
the  provisions  of  section  159  of  the  Election  Act  of  On- 
tario ;"  while  the  Chief  Justice  certifies  his  opinion  "that 
the  said  election  ought  to  be  avoided  by  reason  of  the  cor- 
rupt practices  by  agents  of  the  respondent,  Char4es  Drury, 
and  other  illegal  practices  proved  to  have  been  committed 
at  the  said  election." 

The  first  question  presented  is,  what  is  the  issue  raised 
by  these  last  statements  ? 


EAST  SIMCOE. 


339 


To  entitle  a  candidate  to  the  benefit  of  section  159  it  is 
in  the  first  place  necessary  that  the  corrupt  acts  committed 
by  the  agent  were  committed  without  the  knowledge  and 
•consent  of  the  candidate.  We  do  not  know  from  the  certi- 
ficate whether  the  learned  Judo-es  ao-reed  or  disaojreed  on 
this  vital  fact.  Assuming,  as  I  think  we  may,  that  they 
really  agreed  upon  it,  though  it  is  omitted  from  the  certifi- 
cate, the  enquiry  then  is  were  the  corrupt  acts  of  such  a 
"  trifling  nature  "  or  such  trifling  extent  that  the  result 
cannot  have  been  aflfected,  or  be  reasonably  supposed  to 
have  been  affected,  by  such  act  or  acts,  either  alone  or  in 
connection  with  other  illegal  practices  at  the  election." 

It  was  upon  this  question  that  the  difference  of  opinion 
really  existed,  as  we  learn  from  reading  the  judgments 
delivered,  and  from  the  argument  before  us. 

I  have  had  occasion  rather  frequently  to  consider  the 
bearing  of  sec.  159  upon  the  facts  of  particular  cases. 

In  two  cases  folio wino-  the  last  o-eneral  election,  viz.,  West 
Simcoe,  ante  p.  128,  and  Welland,  (not  yet  reported)  I  at- 
tempted to  express  some  general  views  which  I  thought 
applicable  to  it ;  but  I  can  still  say,  as  I  said  in  the  last  named 
case,  that  I  never  approach  the  subject  of  its  application  with- 
out feeling  that  a  task  has  to  be  undertaken  for  the  perfor- 
mance of  which  we  have  a  rather  indefinite  rule  laid  down, 
although,  perhaps,  as  definite  a  one  as  could  be  framed  in 
view  of  the  endless  variety  of  facts  to  which  it  has  to  be 
applied.  We  have  to  say  whether,  a  corrupt  act  having 
been  proved  to  have  been  committed  by  an  agent,  the 
direct  eflTect  of  which  is  to  avoid  the  election,  the  case  is 
one  in  which  the  trouble  and  expense  of  a  new  election 
would  be  unnecessary  and  useless ;  and  the  criterion  is, 
if  the  corrupt  act  committed  by  the  agent  was  of  "  such 
trifling  nature,"  or  was  of  such  trifling  extent,  that  the 
result  cannot  have  been  affected,  or  be  reasonably  sup- 
posed to  have  been  affected  by  such  act,  *  *  either 
alone  or  in  connection  with  other  illegal  practices  at  the 
election." 
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It  may,  I  think,  be  taken  as  quite  clear  that  the  effect 
of  the  corrupt  acts  or  illegal  practices  is  not  to  be  gauged 
by  reference  to  the  number  of  votes  which  on  a  scrutiny 
they  would  probably  cause  to  be  struck  off,  or  even  by 
doubling  that  number  on  the  hypothesis  that  a  vote  cast 
for  one  candidate  under  a  corrupt  influence,  might  have 
been  cast  for  the  other.  That  would  no  doubt  be  a  proper 
consideration  :  but  the  estimate  to  which  it  might  appear 
to  lead  would  not  be  the  measure  of  the  influence  which 
for  the  purposes  of  section  159  it  would  be  permissible  to 
ascribe  to  the  corrupt  act.  Its  nature  and  its  extent 
would  have  to  be  judged  from  considerations  arising  on 
the  facts  of  each  case,  and  incapable  of  being  defined  in 
any  general  formula. 

The  important  feature  of  the  present  case  is,  the  fact 
that  a  series  of  corrupt  practices  has  been  established 
against  Mr.  Harvie,  who  was  not  only  a  prominent  sup^ 
porter  of  the  respondent,  but  was  the  man  most  active  in 
his  own  exertions  and  most  genera] ly  recognized  as  the 
leading  actor  on  behalf  of  the  respondent  in  the  principal 
town  of  the  riding,  and  who  w^as  the  treasuier  and  one  of 
the  leading  members  of  the  Reform  Association  of  the 
riding.  Two  acts  of  bribery,  and  some  other  corrupt  prac- 
tices are  brought  home  to  him ;  he  is  certified  to  have  been 
a  party  to  the  commission  by  Patrick  Finn  of  another 
statutory  corrupt  act,  namely,  the  selling  or  giving  of 
liquor  at  his  tavern  during  the  hours  of  polling ;  and  when 
Daniel  Regan  applied  to  Ramsay  for  whiskey  it  was 
Harvie  who,  by  an  evasion  of  the  law,  procured  it  for  him 
from  a  druggist.  The  bribery  established  against  him  was 
also  effected  under  a  guise,  transparent  enough,  but  never- 
theless throwm  over  the  transactions  with  both  Regan  and 
Thornton. 

Reading  his  own  evidence  I  receive  from  it  the  same 
impression  conveyed  by  the  other  witnesses  who  speak  of 
him,  namely,  that  he  was  not  likely  to  hesitate  over  any- 
thing that  seemed  to  him  to  promise  a  vote  more  for  his 
candidate  from  any  scruples  about  breaking  the  laws 
against  corrupt  practices. 
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I  cannot  regard  an  act  of  bribery  committed  by  a  man 
in  the  position  of  Mr.  Harvie — and  while  pushing  with  so 
much  zeal  and  so  little  regard  for  the  law,  the  interest  of 
his  candidate  in  the  contest  then  going  on — as  of  the  same 
character  as  one  isolated  act  by  one  of  the  rank  and  file, 
whose  position  in  the  party  was  more  obscure,  and  whose 
influence  was  more  limited,  although  coming  within  the 
class  of  agents  under  the  election  law. 

Can  we  say  these  acts  of  his  were  trifling  in  their  nature 
or  trifling  in  their  extent? 

I  am  not  disposed  to  adopt  the  definition  of  trifling 
suggested  by  Mr.  McCai  thy,  as  turning  on  the  comparative 
delinquency  of  one  act  or  another.  We  should  have  to 
decide  upon  a  standard  of  morals  not  yet  generally  recog- 
nized, before  pronouncing  bribery  malum  in  se,  to  the 
extent  of  denying  that  any  act  of  bribery  could  be  called 
tritiing. 

It  would,  besides,  be  hard  to  settle  the  degrees  of  guilt 
under  our  statute  wdiich  classes  under  the  category  of  cor- 
rupt practices  acts  of  widely  diflerent  tendencies.  Bribery, 
it,  of  course,  denounces  as  a  corrupt  practice  ;  but  it  applies 
the  same  stigma  to  other  acts  which  may  be  free  from 
all  taint  of  corruption,  and  incapable  of  influencing  a 
vote ;  as,  to  take  an  extreme  example,  the  giving  of 
a  glass  of  beer  during  the  hours  of  polling  by  a  tavern 
keeper  to  a  stranger  to  the  riding,  or  a  political 
opponent  who  has  already  voted.  Nor  does  it  discrimi- 
nate in  the  imposition  of  its  most  severe  penalties  be- 
tween acts  to  which  moral  blame  may  be  supposed  to 
attach  and  others  which  are  only  its  mala pj'ohibita.  Thus 
a  candidate  equally  exposes  himself  to  disqualification  by 
treating  a  small  meeting  of  his  well-to-do  friends  and  sup- 
porters in  a  remote  and  thinly  settled  township,  and  by 
buying  the  votes  of  the  lowest  classes  of  a  city  constitu- 
ency. 

I  allude  to  these  features  of  our  local  election  law,  not 
for  the  purpose  of  questioning  the  policy  of  the  law,  but, 
as  bearing  out,  as  I  think  they  do,  my  opinion  that  the 
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Legislature  used  the  words  "  trifling  nature"  in  section  159, 
without  any  direct  reference  to  the  character  which 
moralists  may  attribute  to  one  or  the  other  of  the  acts 
which  it  classes  under  the  common  name  of  "  corrupt 
practices";  but  with  reference  to  something  which  tends 
more  directly  to  affect  the  result  of  an  election. 

I  think  we  may  properly  test  the  nature  of  an  act, 
whether  corrupt  or  lawful,  by  considering  the  circum- 
stances under  which  and  the  person  by  whom  it  is  com- 
mitted. 

I  ventured  an  illustration  of  this  idea  in  my  judgment 
in  the  Welland  Case,  (not  yet  reported,)  which  I  may  here 
repeat. 

Let  us  suppose  the  charge  made  and  proved  to  be  that 
A.  an  agent  bribed  B.  a  voter  by  the  payment  of  one  dol- 
lar ;  and  let  us  suppose  that  A.  is  shewn  to  have  had  with 
him  a  large  sum  of  money  under  circumstances  which  raise 
a  strong  and  not  unreasonable  suspicion  that  his  object  was 
to  use  it  in  purchasing  votes,  one  circumstance  being  the 
payment  of  the  dollar  to  B.,  but  the  rest  of  the  money  not 
being  traced  on  the  one  hand,  or  accounted  for  on  the  other. 
While  the  extent  of  this  corrupt  act,  being  measured  by 
its  influence  on  the  one  voter,  might  be  trifling,  its  nature 
as  one  overt  act  of  what  appeared,  or  might  reasonably  be 
assumed,  to  be  an  arranged  system  of  operations,  could  not 
properly  be  said  to  be  trifling. 

That  seemed  to  me  to  be  a  fair  illustration,  and  I  still 
think  so ;  and  I  think  it  puts  essentially  the  case  of  Mr. 
Harvie  in  the  contest  at  Orillia. 

If  it  were  necessary  to  find  the  fact  afiirmatively,  I 
should  say  there  is  evidence  to  warrant,  if  not  to  compel, 
the  conclusion  that  the  acts  proved  are  each  one  an  instance 
of  the  spirit  in  which  the  leading  actor  on  the  side  of  the 
respondent  was  conducting  the  contest ;  and  that,  viewed  in 
that  light,  they  cannot  be  said  to  be  trifling  in  their  nature. 
We  may  not  be  able  to  judge  of  their  extent.  There  is 
danger,  in  attempting  to  do  so,  that  we  may  glide  uncon- 
sciously into  the  idea  of  a  scrutiny,  and  try  to  estimate 
the  number  of  votes  we  may  be  able  to  say  they  influenced* 
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If  we  entertain  the  question  of  extent,  we  must  remember 
that  the  affirmativ^e  finding  must  be  that  they  were  trifling 
in  their  extent 

We  know  from  the  evidence  that  in  one  case,  if  not  more, 
the  influence  of  the  bribe  was  not  confined  to  the  person 
bribed,  for  Thornton  tells  us  that  he  went  to  Harvie  in 
consequence  of  what  Regan  told  him  of  his  success,  and 
Harvie  himself  speaks  of  the  proposal  of  one  or  both  of 
these  men  to  influence  their  friends. 

T  pa}'  no  attention  to  Thornton's  statement  that  he 
voted  for  the  candidate  agjaiiist  whom  Harvie  was  workinof. 

CD  O 

Such  evidence  is  not  trustworthy,  even  if  admissible ;  but 
it  tends  only  in  the  direction  of  scrutiny,  and  so  is  outside 
of  the  present  inquiry. 

I  am  of  opinion  that  we  cannot  hold  that  the  corrupt 
acts  committed  by  William  M.  Harvie  were  of  such  trifling 
nature  or  were  of  such  trifling  extent  that  the  result  of 
the  election,  which  was  a  majority  of  23  in  favour  of 
Charles  Drury,  cannot  have  been  affected  or  be  reasonably 
supposed  to  have  been  affected  by  them  ;  and  that  the 
certificate  to  the  Speaker,  under  section  55  of  the  Contro- 
vei  ted  Elections  Act,  so  far  as  the  matter  of  disagreement 
certified  to  this  Court  is  concerned,  should  be  that  Charles 
Drury  was  not  duly  returned  or  elected. 

I  think  the  costs  of  this  reference  to  this  Court  should 
form  part  of  the  coses  of  the  petition,  to  be  paid  as  may  be 
adjudged  under  sections  97  and  98  of  the  Controverted 
Elections  Act. 

OsLER,  J.  A. — This  case  comes  before  us  under  section 
57  of  the  Controverted  Elections  Act,  R.  S.  0.  ch.  11,  the 
learned  trial  Judges  having  differed  in  their  judgments  as 
to  the  effect  upon  the  election  of  certain  corrupt  practices 
proved  to  have  been  committed  by  one  Harvie.  They  also 
disacrreed  as  to  whether  one  Finn  was  an  ao^ent  of  the 
respondent ;  and  on  some  other  points  of  considerable  im- 
portance which  have  not  been  pressed  and  are  not  necessarj'' 
to  be  noticed. 
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I  think  Finn's  agency  was  not  made  out  for  the  reasons 
mentioned  in  the  judgment  of  the  Chancellor. 

The  case  turns  upon  the  corrupt  practices  proved  to 
have  been  commited  by  Harvie. 

The  respondent's  majority  was  21  on  a  total  poll  of  2800 
or  2900  votes. 

Harvie  was  not  merely  an  influential  supporter  and 
agent  of  the  respondent.  He  was  the  chief  executive 
officer  or  secretary  of  the  party  association  for  the  riding  ; 
a  delegate  to  the  convention  at  which  the  respondent 
was  nominated,  and  one  of  the  active  organizers  and  man- 
agers of  the  election  contest.  He  is  proved  to  have  been 
guilty  of  two  acts  of  bribery  by  gifts  of  money  under  the 
guise  of  loans  as  to  which  the  Chancellor  says  :  "  the  pre- 
tence of  a  loan  is  of  the  flimsiest  texture,  through  which 
the  transaction  is  plainly  manifest;"  and  the  learned  Chief 
Justice  :  "  that  it  was  too  thin  a  veil  to  conceal  the 
true  and  corrupt  nature  of  the  transaction."  He  was  also 
proved  to  have  committed  the  further  corrupt  practice  of 
paying  one  Connor  $5  for  the  use  of  his  team  on  polling 
day. 

These  corrupt  acts  having  been  proved,  the  election  is 
prima  facie  avoided  by  the  158th  section  of  the  Election 
Act,  unless  the  respondent  can  satisfy  us  that  it  ought  to 
be  upheld  under  section  159. 

That  section  is  a  short  one,  but  in  the  opinion  of  every 
Judge  who  has  had  occasion  to  consider  it,  a  very  embar- 
rassing one. 

The  preamble  declares  that  its  object  is  "  To  prevent  the 
expense  and  trouble  of  new  elections  when  unnecessary 
and  useless."  It  then  proceeds  :  "  In  case  of  a  corrupt  act 
or  acts  being  committed  by  an  agent  without  the  knowledge 
and  consent  of  a  candidate,  if  the  corrupt  act  or  acts  was 
or  were  of  such  trifling  nature,  or  was  or  were  of  such 
trifling  extent,  that  the  result  cannot  have  been  aflected, 
or  be  reasonably  supposed  to  have  been  affected,  by  such 
act  or  acts,  either  alone  or  in  connection  with  other  illegal 
practices  at  the  election,  such  corrupt  act  or  acts  shall  not 
avoid  the  election." 
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I  think  the  section  is  capable  of  a  broad  yet  fair  con- 
struction, by  which  the  standing  menace  it  presents  to  the 
purity  of  elections  may  be  minimized ;  though  a  narrower 
view  of  it  may  be  taken;  and  the  avoidance  of  an  election 
may  be  made  practically  to  depend  upon  the  number  of 
votes  actually  proved  to  have  been  affected. 

It  cannot  be  denied  that  bribery  is  a  corrupt  practice 
which  the  section  permits  of  being  condoned.  The  Legis- 
lature has  chosen  to  put  it  on  the  same  plane  in  this  and 
other  respects  with  other  acts,  which,  though  called  corrupt 
practices,  are  not  mala  in  se.  But  the  Court  in  considering 
whether  a  corrupt  act  is  trifling  in  its  nature  or  extent, 
cannot  lose  sight  of  the  distinction,  and  will  bear  in 
mind  that  bribery  has  always  been  deemed  the  head 
and  front  of  election  offences :  that  its  influence  is  by 
no  means  necessarily  limited  to  the  particular  individual 
bribed;  and  that  its  forms  are  in  a  high  degree  Protean  and 
difiicult  to  trace. 

I  think  it  was  not  intended  that  anything  like  a  scrutiny 
of  bribed  or  corrupted  votes  should  be  entered  upon  or 
a  count  of  corrupt  practices.  One  corrupt  act  will  avoid 
the  election,  and  that  act  may  have  been  of  such  a  char- 
acter, or  committed  in  such  circumstances,  or  by  such  an 
agent,  as  to  raise  the  doubt  whether  those  who  are  respon- 
sible for  the  management  of  the  election,  were  trying  to 
conduct  it  purely.  An  act  of  that  kind  cannot  be  trifling 
in  its  nature,  and  must  be  looked  at,  apart  from  its  effect 
upon  the  single  vote. 

The  position  which  the  briber  occupies  with  relation  to 
the  candidate  and  the  conduct  of  the  campaign,  appears  to 
me,  with  great  respect  for  those  who  hold  the  opposite 
view,  to  be  a  matter  of  the  first  importance  in  guaging 
the  nature  or  extent  of  the  corrupt  act.  I  will  not 
attempt  to  define  what  acts  of  bribery  are,  (since  some  it 
seems  there  may  be,)  trifling  in  their  nature  and  extent. 
I  leave  each  case  to  be  disposed  of  upon  its  own  circum- 
stances as  it  arises.  But,  to  use  an  illustration :  what  com- 
parison can  there  be  between  a  deliberate  bribe  of  $1  or 
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$5  given  by  the  chief  promoter  or  manager  of  the  election 
to  a  needy  voter,  and  his  day's  wage  given  by  an  employer^ 
technically  perhaps  an  agent,  to  his  hired  man  ?  It  will 
be  said  that  each  is  an  isolated  case  and  represents  only 
one  bribed  vote.  But  that  is  not  so.  The  latter  is  com- 
paratively venial ;  but  the  former  soon  becomes  notice  to 
every  man  who  is  willing  to  sell  his  vote,  that  money  may 
possibly  be  obtained  for  it.  Bribery  cannot  justly  be 
described  as  trifling  in  its  nature  which  proclaims  to  the 
corruptible  portion  of  the  electorate  that  the  managers  of 
the  election  are  willing  to  traffic  in  corruption. 

Or  again,  suppose  a  case  where  a  single  act  of  bribery  is 
shewn  to  have  been  committed  by  the  holder  of  an  election 
fund,  and  the  disposition  of  the  rest  of  the  fund  is  not 
accounted  for.  It  may  in  a  sense  be  said  truly  enough  that 
the  result  is  not  affected  by  the  single  vote,  but  the  nature 
of  an  act  committed  in  such  circumstances,  even  when  but 
one  has  been  proved,  renders  it  improbable  that  it  was  of 
an  isolated  character  ;  and,  when  w^e  find  it  repeated,  it  be- 
comes extremely  difficult  to  believe  that  corruption  stopped 
there,  and  that  the  result  of  the  election  may  not  thus 
have  been  affected  by  an  act  or  acts  which  shew  a  willing- 
ness to  bribe.  When  there  is  a  large  majority,  and  the  evi- 
dence discloses  but  a  few  corrupt  practices,  the  inference 
may  be  cogent  that  the  circle  of  corruption  was  not  wide 
enough  to  embrace  it ;  but  with  so  narrow  a  majority  as 
we  have  in  the  present  instance  I  think  it  impossible  to 
say  that  "  the  result "  of  the  election  cannot  have  been 
ati'ected  or  be  reasonably  supposed  to  have  been  affected," 
by  the  three  corrupt  acts  proved  substantially.  Therefore 
I  ngree  with  the  view  which  Chief  Justice  Cameron  has 
expressed  as  to  the  proper  construction  and  application  of 
section  159. 

I  have  considered  only  the  corrupt  practices  with  which 
Harvie  is  charged,  as  they,  I  think,  are  sufficient  to  dispose 
of  the  case. 

I  presume  that  the  mode  of  disposing  of  this  matter, 
so   far   as  this  Court  is  concerned  must  be  taken  to 
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be  settled  by  the  decision  in  the  West  Worthumherland 
Case,  but  as  the  question  has  been  again  discussed, 
and  that  case  has  not  been  reported,  and  the  result  of 
onr  adhering  to  it  seems  likely  to  be  that  this  case 
may,  as  that  one  has  been,  be  left  undisposed  of  I  desire 
with  deference  to  say  that,  in  my  opinion,  on  a  pro- 
ceeding of  this  kind  the  whole  case  is  before  us  on  the  evi- 
dence, and  we  ought  to  dispose  of  it  in  all  respects  as  on  an 
appeal  from  the  decision  of  the  trial  Judges  (sec.  57), 
who,  having  been  unable  to  agree  upon  a  report  or  other 
disposition  of  the  case,  would  appear  to  be  fundi  ofixio^ 
although  that  is  a  question  which  is  not,  and  cannot  come, 
before  us,  but  must  be  determined,  if  we  decline  jurisdic- 
tion, by  the  learned  Judges  themselves,  we  have  no 
authority  to  give  them  any  direction  on  the  subject :  they 
are  not  bound  by  our  opinion,  nor  can  w^e  enforce  it. 
The  statute  provides  for  different  modes  of  disposing 
of  the  case  in  different  circumstances.  If  the  trial 
Judges  agree  they  dispose  of  it,  and  report  or  certify 
to  the  speaker.  From  this  decision  there  may  be  an 
appeal ;  and  then  it  it  the  judgment  of  the  Court  of 
Appeal  which  is  certified  to  the  Speaker.  But  if  the 
Judges  disagree,  they  are  to  certify  such  disagreement, 
not  to  the  Court  of  Appeal,  but  merely  to  certify  it,  and 
either  party  may  then  bring  the  matter  before  the  Court  of 
Appeal,  which  Court,  in  disposing  of  it,  has  by  section  57 
of  R.  S.  0.  ch.  11,  the  same  jurisdiction  in  all  respects  as 
on  an  appeal  from  the  decision  of  such  Judges. 

What  is  that  jurisdiction  ?  It  is  under  section  65  to 
give,  on  the  whole  case,  the  same  judgment  which  the 
Judges  should  have  given,  under  section  66  ;  to  review  the 
decision  upon  questions  of  fact  as  well  as  of  law,  and  to 
draw  such  inferences  of  fact  as  the  Judges  should  have 
drawn  ;  under  section  67  to  make  amendments  and  receive 
further  evidence  ;  under  section  69  to  make  such  order  as 
to  cost^  as  may  seem  just,  and  under  section  70  to  certify 
through  their  clerk  their  judgment  to  the  Speaker. 
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There  is  not  a  syllable  in  the  Act  which  authorizes  the 
Court  of  Appeal  to  send  the  case  back  to  them  in  either 
events,  merely  to  certify  the  opinion  or  decision  of  that 
Court.  We  are  dealing*  with  a  special  and  limited  juris- 
diction, both  of  the  J adges  and  of  the  Court  of  Appeal. 
The  latter  are  expressly  authorized  to  send  the  case  back 
to  the  former  under  section  71,  for  a  new  trial  to  take  the 
evidence,  or  additional  evidence  ;  in  which  event,  subject  to 
any  direction  given  by  the  Court,  the  case  is  to  be  pro- 
ceeded with  as  if  there  had  been  no  appeal ;  but  when  they 
are  not  proceeding  under  that  section  I  know  not  where  any 
authority  is  to  be  found  in  the  Act  for  disposing  of  a  dis- 
agreement otherwise  than  as  an  appeal  is  disposed  of,  viz : 
by  certifying  the  j  udgment  of  the  Court  of  Appeal  to  the 
officials  of  the  House. 

This  view  is  incidentally  supported  by  section  56,  which 
enables  the  Judges  to  reserve  questions  for  the  Court  of 
Appeal,  and  to  postpone  their  report  or  certificate  until  the 
determination  of  such  questions  by  the  Court. 

If  we  treat  the  word  disagreement  as  limited  to  some 
particular  charge,  taking  others  as  proved  or  not,  as  the 
Judge  may  have  determined,  we  deprive  the  party  of  an 
appeal  in  respect  of  those  charges  if  we  cannot  send  the 
case  back  to  the  Judges  to  dispose  of ;  while,  if  we  can  do 
so,  we  hold  that  the  case  may  come  back  to  us  as  often  as, 
or  whenever  they  happen  to  disagree.  There  may  for 
instance  be  a  disagreement  as  to  whether  the  corrupt 
practices  have  been  proved  ;  the  case  comes  before  the 
Court  on  that  disagreement,  and  they  determine  that 
such  practices  are  proved.  It  then  goes  back  to 
the  learned  Judges,  and  one  of  them  thinks  the  election 
should  be  av^oided,  while  his  colleague  thinks  that 
it  would  be  saved  under  section  159.  It  ag^ain  comes 
before  the  Court  of  Appeal ;  and,  if  they  can  agree, 
it  goes  back  to  the  Judges  with  an  intimation  that  section 
159  will  not  apply.  The  Judges  being  at  last  in  a  position 
to  <nve  iudofment  on  the  case,  do  so.  and  set  aside  the  elec- 
Hon,    Or  the  Judge  may  disagree  as  to  one  or  more  im- 
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porfcant  charges,  finding  all  the  others  not  proved,  and  the 
case  comes  up  on  that  disagreement  to  the  Court  of  Appeal, 
who  determine  that  the  charges  in  question  were  not 
proved,  and  on  the  case  going  back  to  the  Judges  they 
dismiss  the  petition.  Until  they  had  done  so  there  could 
be  no  appeal,  and  now  the  petitioner  appeals  from  the 
decision  on  the  ground  that  the  other  charges  were  proved. 
The  result  of  that  appeal  may  be  that  the  Court  sets  aside 
the  election. 

If  we  construe  the  section  as  referring  to  a  disagreement 
as  to  the  disposition  of  the  whole,  which  I  humbly  think  is 
its  proper  meaning,  we  treat  the  whole  case  as  open  to 
both  parties  irrespective  of  how  any  particular  charge  may 
have  been  decided  just  as  on  an  appeal,  every  point  is 
open  to  the  appellant.  The  convenience  of  such  a  course 
seems  obvious,  and  it  is  an  additional  reason  for  adopting 
the,  as  it  seems  to  me,  quite  admissible  construction,  that 
on  a  disagreement  the  Court  must  dispose  of  the  whole 
case  as  upon  an  appeal. 

We  should,  I  think,  direct  the  registrar  of  this  Court  to 
certify  to  the  Speaker  under  sections  57,  65,  and  70,  the 
decision  of  the  Court  that  the  respondent  is  not  duly 
elected  or  returned,  and  that  the  election  is  void.* 

The  respondent  should  pay  the  costs  of  the  cause,  inclu- 
ding those  of  the  present  proceeding. 

BuiiTON,  J.  A. — It  is  not  necessary  to  refer  to  the  first 
point  upon  which  the  learned  Judges  disagreed,  as,  even 
if  there  were  any  doubt  as  to  the  effect  of  the  irregularity  ^ 
it  has  been  cured  by  legislation,  (a) 

As  to  the  other  irregularities  on  the  polling  day,  both 
Judges  concur  in  holding  that  they  did  not  affect  the 
result  of  the  election,  and  are  cured  by  sec.  197.  These 
matters  may,  therefore,  in  my  opinion,  be  eliminated 
entirely  in  the  consideration  of  the  questions  submitted  to 
us. 

*See  now  48  Vict.  ch.  2,  sec.  15,  (0.) 
(a)  47  Vic.  ch.  4,  sec.  48  (0.)    See  p.  336,  where  the  section  is  set  out. 
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Both  Judges  agTee,  and  I  concur  in  their  finding,  that 
Harvie,  who  was  shown  to  have  been  the  secretary  of  the 
E-eform  Association,  and  to  have  taken  an  active  part  in  the 
election  under  such  circumstances  as  to  make  the  respon- 
dent responsible  for  his  acts,  did  commit  two  acts  of 
briber}^  by  the  pretended  loan  of  two  small  sums  of  money 
to  voters. 

And  at  the  hearing,  the  particulars  were  amended  so  as 
to  add  a  charge  of  hiring  a  team  of  one  Connor  on  pol- 
ling day,  which  was  also  proved — although  the  learned 
Chancellor  thinks  that  it  was  a  trap  set  for  the  person 
applied  to.  I  agree  with  the  learned  Chancellor  in  holding 
that  there  was  no  evidence  upon  which  any  Court  would 
be  warranted  in  holding  the  agency  of  Finn  established. 

The  three  acts,  however,  which  were  established  were 
sufficient,  apart  from  section  159,  to  avoid  the  election ; 
and  the  questions  for  our  decision  is,  as  to  the  effect  of 
that  section  as  applied  to  the  facts  of  this  case. 

The  Judges  have  not  found,  as  a  fact,  that  the  acts  in 
question  were  committed  without  the  knowledge  or  con- 
sent of  the  respondent ;  but  it  was  admitted  on  the  argu- 
ment, and  it  is  clear  upon  the  evidence  that  the  respondent 
was  not  privy  to  them ;  and  there  is  no  reason  to  suppose 
from'^a  perusal  of  the  evidence  that  the  respondent  did 
not,  so  far  as  he  was  personally  concerned,  endeavour  to 
conduct  the  election  iairly  and  honestly. 

We  should  in  considering  this  [case  bear  in  mind  the 
course  that  was  invariably  pursued  b}^  Judges  trying 
election  petitions  before  the  passing  of  the  amendment. 
There  was  I  may  say  an  universal  consensus  that  elections 
ought  not  lightly  to  be  set  aside  under  such  circumstances 
as  I  have  just  referred  to. 

In  the  Warrmgton  Case,  1  O'M.  &  H.  44,  Baron  Martin 
says:  "I  adhere  to  what  Mr.  Justice  Willes  said  at  Litchfield, 
that  a  Judge  to  upset  an  election  ought  to  be  satisfied 
beyond  all  doubt  that  the  election  was  void,  and  that  the 
return  of  a  member  is  a  serious  mattej-,  and  not  to  be 
lightly  set  aside." 
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In  another  case,  Taunton  Case,  2  O.  M.  &  H.  75,  the  same 
learned  Judge  says  :  "  If  I  am  satisfied  that  the  candi- 
dates intended  honestly  to  comply  with  the  law,  and 
meant  to  obey  it,  and  that  they  themselves  did  no  act 
contrary  to  the  law,  *  *  I  will  not  unseat  such  persons 
upon  the  supposed  act  of  an  agent,  unless  the  act  is 
established  to  my  entire  satisfaction." 

Approved  by  Mr.  Justice  Mellor,  in  the  Barnstable  Case, 
2  O'M.  &  H.  106.  And  similar  remarks  are  made  the 
Chief  Justice  of  the  Supreme  Court  in  the  recent  case  of 
the  Berthier  Election  Case,  9  S.  C.  R.  102. 

It  was  a  struggle  in  fact  on  the  part  of  the  Judges  not  to 
avoid  elections  unnecessarily  when  the  candidate  had 
acted  honestly,  although  the  only  means  they  possessed 
were  to  require  the  very  strictest  evidence  of  the  corrupt 
practice  on  the  part  of  the  agent  and  of  his  agency. 

And  with  reference  to  the  evidence,  in  connection  with 
the  remarks  I  shall  presently  have  to  make,  it  was  always 
required  to  be  clear  and  satisfactory.  No  amount  of  evi- 
dence, said  that  very  eminent  Judge,  Mr.  Justice  Willes^ 
ought  to  induce  a  judicial  tribunal  to  act  upon  mere  suspi- 
cion or  to  imagine  the  existence  of  evidence  which  the  peti- 
tioner might  have  brought  forward. 

Whether,  if  when  the  Judges  have  found  a  corrupt  prac- 
tice, and  the  party  has  to  rely  upon  the  curing  effect  of 
section  159,  the  onus  is  shifted  or  not,  may  admit  of  some 
question  ;  but  one  thing  is  clear,  that  in  applying  that  sec- 
tion, and  in  coming  to  a  conclusion  as  to  whether  the  acts 
were  of  such  a  trifling  nature  and  of  such  trifling  extent 
that  the  result  cannot  be  reasonably  supposed  to  have  been 
affected  by  them,  either  alone  or  in  connection  with  other 
illegal  practices,  the  Court  is  bound  to  act  upon  the  evi- 
dence and  upon  that  alone.  There  are  some  persons  who 
believe  that  every  election  is  carried  by  means  of  corrupt 
acts  and  illegal  practices,  and  who  could  never  be  brought 
to  believe  that  the  result  has  not  been  affected.  I  do  not 
myself  entertain  so  low  an  estimate  of  the  electoral  body  ; 
but,  if  I  did,  I  should  be  bound  not  to  act  upon  that  con- 
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viction,  but  to  ascertain  whether  the  corrupt  acts  and 
illegal  practices  proved  were  of  the  character  and  extent 
indicated,  and  affected  the  result,  or  might  reasonably 
be  presumed  to  do  so. 

I  agree  that  if,  as  in  the  Lincoln  Case,  H.  E.  C.  498, 
it  were  shown  that  there  had  been  a  considerable  ex- 
penditure of  money,  and  that  an  agent  had  for  some 
time  before  the  election  endeavoured  by  the  expenditure 
of  money  to  influence  the  election,  and  that  two  corrupt 
practices  were  proved  to  have  been  committed  by  agents 
of  the  respondent  with  his  money  and  in  concert  with  the 
agent  who  had  been  guilty  of  that  corrupt  expenditure^ 
I  could  not  as  a  juror  in  such  a  case  say  that  the  acts  were 
of  such  trifling  extent  that  the  result  might  not  have  been 
affected. 

But  how  can  I  as  a  juror  do  so  here  ?  The  corrupt  acts 
proved  are  two  in  number,  and  isolated  acts.  There  is  no 
other  improper  expenditure  of  money  shewn  ;  and  these 
two  acts,  though  committed  by  a  person  who  is  construc- 
tively an  agent  of  the  respondent,  was  not  an  agent  of  his 
selection.  They  are  like  the  other  charges  referred  to  in 
the  Lincoln  Case,  where  Mr.  Justice  Patterson  held  that 
they  did  not,  either  alone  or  in  connection  with  the 
Belden  cases,  extend  beyond  the  votes  affected,  p.  493. 

They  are  precisely  such  acts  as  Judges  under  the  old  law 
would  require  to  be  proved  in  the  clearest  and  most  con- 
clusive manner,  having  in  view  the  serious  results  entailed 
by  them  upon  the  respondent  and  the  constituenc3^ 

There  was  a  third  act  of  a  different  character,  an  act  not 
malum  in  se,  but  made  a  corrupt  practice  by  the  statute, 
the  hiring  of  a  team  by  this  same  agent  on  polling  day. 

It  was  further  proved,  that  a  tavern  keeper,  who  was 
not  shown  to  be  an  agent  of  the  respondent,  gave  liquor  to 
this  same  agent  and  one  Miller  on  polling  day  during 
polling  hours,  and  that  one  other  tavern  keeper,  not  an 
agent,  had  committed  a  similar  offence.  There  is  no  pre- 
tence that  either  of  these  practices  were  committed  with  a 
corrupt  intent,  or  with  any  intention  to  affect  the  votes  of 
any  one  ;  and  no  other  illegal  practices  are  proved. 
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How  can  I  say  as  a  juror  that  these  were  not  acts  of  a 
trifling  nature,  and  trifling  in  extent  ?  How  can  I  say 
that  they  aflected  or  could  reasonably  be  presumed  to  have 
aflected  the  result?  It  is  impossible  to  do  so  from  the 
facts  themselves,  or  from  any  inference  .to  be  properly 
and  reasonably  drawn  from  them.  On  the  contrary  I  am 
compelled  to  find  that  the  result  was  not  affected,  and  that 
the  acts  .themselves  were  precisely  of  the  character  which 
the  Legislature  intended  should  not  avoid  an  election,  which 
appeared  to  have  been  in  other  respects  fairly  conducted. 

The  learned  Chief  Justice  of  the  Common  Pleas  is  of 
opinion  that  the  section  is  very  pernicious  in  its  effect,  and 
calculated  to  open  the  door  to  a  ^ood  deal  of  corruption  in 
the  conduct  of  elections,  and  is  very  fearful  that,  unless  his 
construction  of  the  effect  of  that  section  be  adopted,  the 
Act  for  the  prevention  of  corrupt  practices  would  be  so 
much  waste  paper. 

Without  sharing  his  apprehensions  I  submit  with  defer- 
ence that  with  that  we  have  nothing  to  do,  but  are  bound 
to  defer  to  the  expression  of  the  Legislature,  without 
indulging  in  speculation  either  upon  the  consequences  or 
corruption  to  which  the  law  may  give  rise. 

"  I  cannot  tell,"  says  Mr.  Justice  Patteson,  in  The  Queen 
V.  Justices  of  Lancashire,  11  A.  &  E.  143,  157,  "what 
consequences  may  result  from  the  construction  which  we 
must  put  upon  the  statute ;  but,  if  mischievous,  they  must 
be  remedied  by  the  Legislature." 

And  again  Lord  Abinger  lays  it  down  that  a  Court  of 
Law  ought  not  to  be  influenced  or  governed  by  any  notions 
of  hardship.  Cases  may  require  legislati  ve  interference,  but 
Judges  cannot  modify  the  rules  of  law :  Rhodes  v,  Smethwrst, 
4  M.  &  W.  63. 

If  there  is  one  term  in  connection  with  the  construction 
of  documents  or  Acts  of  Parliament  to  which  I  have  a 
greater  aversion  than  another,  it  is  the  much  used  and  still 
more  greatly  abused  one  of  "judicial  discretion;"  and  I 
may  be  excused  for  citing  the  remarks  of  that  very  able 
jurist,  Mr.  Sedgwick,  on  the  subject. 
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"  Indeed,"  he  says,  the  idea  that  the  Judges  in  adminis- 
tering the  written  law,  can  mould  it  and  warp  it  according 
to  their  notions,  not  of  what  the  legislator  said,  not  even  of 
what  he  meant,  but  what  in  their  judgment  he  ought  to 
have  meant—  in  other  words,  according  to  their  own  ideas  of 
policy,  wisdom,  or  expediency — is  so  obviously  untenable, 
that  it  is  quite  apparent  that  it  could  never  have  taken 
rise,  except  at  a  time  when  the  division  lines  between  the 
great  powers  of  government  were  but  feebly  drawn,  and 
their  importance  very  imperfectly  understood.  *  *  It 
must  inevitably  be  attended  by  two  great  evils.  It  gives  the 
judiciary  a  power  almost  arbitrary,  and  which  cannot  fail 
to  be  abused,  and  it  leads  to  unbounded  carelessness  in  the 
matter  of  legislation Sedgwick  on  the  Construction  of 
Statutes,  2nd  ed.,  p.  265. 

I  cannot  help  feeling  that  the  learned  Judge  has  fallen 
into  this  error  in  construing  this  enactment ;  and  that  I 
may  not  be  supposed  to  have  misinterpreted  his  meaning,  I 
quote  his  words  : 

"  I  am  bound  to  hold  in  giving  a  just  interpretation  to 
sections  158  and  159,  when  it  is  established  that  a  recos:- 
nized,  inijiortant,  and  influential  agent  is  proved  to  have 
committed  one  or  more  deliberate  acts  of  bribery,  the  can- 
didate cannot  retain  his  seat  though  the  votes  shewn  to 
have  been  afiected  thereby  might  be  struck  off  without 
putting  the  candidate  in  a  minority.  In  the  present  case 
the  respondent  was  the  candidate  of  the  Reform  Associa- 
tion, he  in  one  sense  in  the  management  of  the  election, 
was  more  their  agent  than  their  principal,  and  Mr.  Harvie, 
the  secretary  of  the  association,  was,  according  to  the  evi- 
dence, one  of  the  most  active  members  of  the  organization, 
the  counsellor  and  referee,  so  to  speak,  of  the  President. 
To  permit,  therefore,  corrupt  practices  committecl  by  him, 
to  have  less  force  than  if  they  had  been  committed  by  the 
candidate  himself  upon  the  election,  would  be  establishing 
a  most  dangerous  precedent,  which,  if  it  must  be  estab- 
lished, its  creation  will  be  a  duty  devolving  upon  those 
who  have  a  right  to  review  and  overrule  my  judgment." 
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I  may  presently  have  to  refer  to  this  language  as  not 
being  fully  warranted  by  the  evidence,  so  far  as  it  professes 
to  deal  with  Mr.  Harvie  as  a  recognized  agent,  or  as  having 
in  this  respect  acted  as  an  official  of  the  association.  In  dis- 
bursing their  moneys  he  was  an  agent  undoubtedly,  but 
not  an  agent  of  the  respondent's  selection ;  but  I  can  draw 
no  other  meaning  from  the  Judge's  language  than  that  as 
one  single  corrupt  practice  committed  b}^  the  candidate 
necessarily  avoids  the  election,  the  same  result  must  follow 
in  all  cases  where  the  agent  is  the  secretary  of  an  associa- 
tion which  brings  out  the  candidate. 

I  do  not  think  that  that  view  of  the  law  is  generally 
acquiesced  in  ;  and  should  the  Legislature  ever  adopt  sucLl 
a  law  it  would  be  reasonable  that  the  matter  should  be 
carried  a  step  further  and  the  agent  made  the  respondent 
and  responsible  for  the  costs,  the  candidate  being  only  a 
formal  party  with  the  view  to  the  seat  being  vacated. 

That  the  learned  Judge  takes  a  very  extreme  view  of 
this,  and  does  not  interpret  and  expound  it,  as  in  my 
humble  judgment,  enactments  ought  to  be  expounded,  is 
manifest  from  the  views  he  expressed  in  another  case  now 
before  us. 

The  learned  Judges  in  that  case  agreed  only  upon  one 
act  of  bribery.  The  learned  Chief  Justice,  it  is  true,  found  one 
other  act  proved,  but  the  Chancellor  held  that  there  was 
no  evidence  of  agency.  All  the  other  charges  were 
attempted  to  be  established  by  evidence  of  so  unsatisfac- 
tory a  character  that  the  Chief  Justice  felt  bound  to  give 
the  respondent  the  benefit  of  the  doubt ;  and  the  Chancel- 
lor held  them  not  proved. 

But,  though  the  respondent  had  made  the  return  of  his 
election  expenses,  as  required  by  the  election  law,  the 
learned  Judge  was  of  opinion  that  the  form  of  the  return 
was  not  in  conformity  with  it :  that  the  personal  expenses 
should  have  been  returned  more  in  detail ;  and  "  from  the 
want  of  observance  by  him  of  this  requirement  of  the 
statute." — I  quote  from  the  learned  Judge's  judgment — 
and  his  failure  to  procure  the  attendance  of  a  witness, 
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whose  attendance  it  was  not  obligatory  upon  him  to  pro- 
duce, the  learned  Judge  refused,  as  he  expressed  it,  to 
extend  to  him  the  benefit  of  section  169.  In  other  words 
he  unseated  the  candidate  because  he  had  not  made  the 
return  of  his  election  expenses  in  the  form  in  which  the 
learned  Judge  thought  it  should  be  made. 

Bub  with  great  deference  I  think  this  is  an  entire  mis- 
conception of  the  section  which  vests  no  such  discretion  in 
the  Judge. 

Under  the  161st  section,  if  a  candidate  himself  is  found 
guilty  of  a  corrupt  practice,  his  election  becomes  ipso  facto 
void,  and  he  him.self  disqualified. 

Section  162  enables  the  Court  to  relieve  him  from  the 
disqualification,  if  he  satisfies  the  Court  of  three  things. 

In  the  Muskoka  and  Parry  Sound  Case,  ante  p.  197, 
the  corrupt  practice  brought  home  to  the  candidate  was  of 
a  very  trivial  nature  ;  but  he  was  unable  to  satisfy  the 
Judges  that  tried  the  case  that  he  had  established  one  or 
more  of  these  three  matters  which  were  necessary  in  order 
to  obtain  relief. 

This  enactment  is  very  different.  Section  158  provides 
that  any  corrupt  practice  committed  by  an  agent  shall 
avoid  an  election  except  incases  coming  within  section  159, 
which  I  have  already  quoted.  We  are  bound  to  place  a 
fair  and  reasonable  construction  upon  that  section,  if  it  is 
intelligible  ;  and  I  confess  I  do  not  in  the  present  case  see 
the  difficulty  of  construing  it  that  has  been  suggested. 

I  can  perfectly  well  understand  that  when  it  is  shewn 
that  large  sums  of  money  have  been  expended  by  an  agent 
or  by  an  association  acting  in  the  interest  of  the  candidate, 
of  which  no  satisfactory  account  is  given,  and  one  or  two 
acts  of  bribery  are  shewn  to  have  been  committed  by  that 
agent  or  association,  and  especially  in  cases  where  the 
majority  is  not  large,  there  may  be  very  great  difficulty  in 
the  Judge  finding  that  the  result  may  not  have  been  affected. 
It  is  sufficient  to  say  that  that  is  not  this  case.  There  is 
no  evidence  of  any  large  sums  in  the  hands  or  under  the 
control  of  this  association.   Of  the  sum  subscribed  by  some 
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individuals,  which  was  insignificant  in  amount  and  which 
is  not  shewn  to  have  been  received,  a  very  large  proportion 
was  shewn  to  have  been  paid  away  in  legitimate  expense?. 
Mr.  Harvie  was  examined  and  denies  any  other  expendi- 
ture, and  was  believed  by  the  Chancellor ;  and,  in  this  as  in 
every  other  case,  every  presumption  must  he  made  in  favor 
of  innocence.  Of  the  numerous  charges  preferred,  nearly 
100  in  number,  these  three  only  were  proved,  and  these  are 
acts  of  a  volunteer^  not  an  agent  selected  or  chosen  by  the 
candidate,  but  of  a  man  who  appears  to  have  shewn  more 
zeal  than  discretion  in  his  management  of  the  duties  he 
undertook. 

We  are  now  called  upon  to  draw  two  very  forced 
inferences  without  any  evidence  that  would  properly  lead 
to  such  inferences  :  the  first,  that  the  association  were 
parties  to  the  two  silly  acts  of  the  person  who  filled  the 
position  of  their  secretaiy;  the  other,  that  the  bribery 
was  not  confined  to  these  two  acts  and  that  the  association 
were  parties  to  other  acts,  of  which  no  proof  has  been 
given,  or  offered  or  suggested.  Upon  no  other  theory  can  it 
be  inferred  that  the  acts  were  not  of  trifling  extent,  except 
that  they  were  acts  of  an  association  which  by  reason  of 
its  extensive  ramifications,  had  the  means  of  bribery.  In 
other  words  we  are  called  upon  to  fix  the  gentlemen  con- 
stituting this  association  with  fraudulent  and  corrupt 
conduct  without  evidence  of  it.  For  myself,  I  must  decline 
to  draw  such  inferences,  more  especially  in  a  case  where 
we  are  called  upon  to  give  effect  to  an  enactment  having 
for  its  object  the  saving  of  certain  elections  and  preventing 
them  being  avoided  upon  light  and  trifling  grounds. 

I  have  taken  the  trouble  to  read  over  not  only  the 
passages  to  which  our  attention  was  called,  but  the  whole 
evidence,  which  satisfies  me  not  only  that  the  candidate 
did  his  best  to  conduct  the  election  fairly  and  honestly,  but 
that  the  election,  so  far  as  we  can  gather  from  the  evidence, 
was,  with  the  exception  I  have  referred  to,  remarkably 
free  from  corrupt  acts  and  illegal  practices  of  all  kinds. 
Under  these  circumstances  it  would  not  be  surprising  if 
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the  good  sense  of  the  constitutency  revolted  against  this 
interference  with  their  rights,  and  that  the  result  of  a  new 
election  would  be  to  show  that  the  avoiding  of  the  present 
one  was  in  the  words  of  the  Act  of  Parliament  useless  and 
unnecessary^ 

I  concur  in  the  able,  practical,  and,  if  I  may  be  allowed 
to  say  so,  well  reasoned  judgment  of  the  Chancellor,  and 
Sim  of  opinion  that  it  should  be  affirmed. 


G.  F.  H. 
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Before  the  Court  of  Appeal. 

Present:  Mr.  Chief  Justice  Hagarty,  Mr.  Justice 
Patterson,  Mr.  Justice  Osler,  and  Mr. 
Justice  Morrison. 

John  Harvey,  Petitioner,  and  John  Francis  Dowling, 
Respondent 

Toronto,  November  24,  1884. 

December  18,  1884. 

Election  Act  R.  S.  0.  ch.  10,  sees.  154,  ^61,  162 — Controverted  Election  Act 
R.  S.  0.  ch.  11,  sec.  2  sub-sec.  6,  sec.  38 — Corrupt  Act — Illegal  Act— 
Pajiments  of  voter's  trammelling  expenses — Concurrent  fielding — Disqtialijl- 
cation,  removal  of — Retrospective  Act — 4'?  Vic.  ch.  4,  sec.  4^  (O.) — 
Refusal  to  avjard  seat  to  minority  candidate. 

A  provincial  election,  trial  was  held  in  1883,  before  Cameron,  J.,  and  Boyd  , 
C. ,  who  made  separate  reports  agreeing  in  voiding  the  election  under 
Ei.  S.  0.  ch.  10,  sec.  161,  by  reason  of  respondent  paying  or  consenting 
to  the  payment  of  the  travelling  expenses  of  certain  voters  to  convey 
them  to  the  poll';  but  diflfering  in  their  judgments  as  to  whether  the 
respondent  was  guilty  thereby  of  a  corrupt  practice  under  said  sec.  161, 
Camerox,  J.,  reported  that  respondent  was  proved  p^uilty  of  said 
corrupt  practice,  and  Boyd,  C,  reported  that  the  said  respondent 
committed  an  illegal  act  under  sec.  154  in  sanctioning  such  payment, 
but  without  any  corrupt  intent,  and  in  ignorance,  which  was  involuntary 
and  excusable,  under  a  belief  that  as  long  as  he  did  not  personally  bear 
or  pay  the  said  expenses  it  was  not  illegal,  and  under  the  fullest  belief 
that  the  said  voters  were  bound  or  were  willing  to  repay  the  said 
expenses  or  allow  them  to  be  deducted  from  their  wages.  A  subsequent 
election  took  place  on  18bh  January,  1834,  when  respondeat  was 
elected.  A  petition  was  filed  attacking  his  election  on  the  ground  of 
the  prior  disqualification  of  the  respondent. 

Held,  [Patterson,  J. A.,  dissantitig]  affirming  the  judgment  of  the  trial 
Judges,  Burton",  J. A.,  and  Galt,  J.,  that  the  finding  that  the  respon- 
dent was  guilty  of  a  corrupt  practice  wj,s  correct;  and  thithe  was 
therefore  personally  disqualified  ;  and  as  there  was  not  a  concurrent 
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finding  that  he  came  within  the  relieving  clause  of  sec.  162  the  dis- 
qualification was  not  removed  ;  and  that  the  amending  Act  47  Vic.  ch. 
4,  sec.  48  (0.),  which  was  passed  on  25  March.  1884,  did  not  apply  to 
this  case. 

Per  OsLEB,,  J.  A.  One  joint  report  of  the  trial  Judges  under  the  bands 
of  both  is  not  essential  ;  but  there  may  be  two  separate  reports  each, 
under  the  hand  of  one  of  the  Judges  ;  but 

Qucere  whether  the  certificate  under  sec.  65  of  the  result  of  the  trial 
should  be  joint ;  this,  however,  was  not  now  open  to  the  respondent,  for 
by  his  becoming  a  candidate  at  the  subsequent  election  he  must  be 
taken  to  have  admitted  that  the  former  election  was  on  some  ground  or 
other  regularly  set  aside. 

At  the  nomination  a  protest  was  handed  to  the  returning  officer,  signed  by 
the  defeated  candidate  and  three  electors,  claiming  that  respondent 
was  disqualified,  and  that  the  opposing  candidate  was  entitled  to  the 
seat.  Notice  thereof  was  posted  at  some  of  the  polls,  and  some  electors 
were  told  of  it. 

Held,  on  the  evidence,  the  trial  Judges  having  refused  to  award  the  seat  to 
the  defeated  candidate,  that  the  Court  in  appeal  would  not  interfere. 

This  was  an  appeal  by  the  respondent  from  the  judg- 
ment of  the  trial  Judges  delivered  herein  on  September 
12th,  1884,  reported  a7i^6  p.  70,  where  the  facts  are  fully 
set  out. 

McCarthy,  Q.  C,  and  A.  R.  Creelman,  for  the  petitioner. 
Bethune,  Q.  C,  and  William  Johnston,  for  the  respon- 
dent. 

December  18,  1884.  Hagarty,  C.  J.  O. — Three  points 
seem  presented  for  our  consideration  on  this  appeal : 

1.  As  to  whether  the  respondent  was  by  the  trial  Judges 
at  the  previous  election  declared  guilty  of  a  corrupt  or 
illegal  practice  involving  as  a  legal  consequence  a  personal 
disqualification  ? 

2.  If  so,  has  the  Act  of  last  session  saved  him  from  such 
consequence  ? 

S.  If  disqualified,  is  the  minority  candidate  entitled  to 
the  seat  ? 

As  to  the  first,  the  trial  Judges  were  the  Chancellor  and 
Chief  Justice  Cameron.  They  made  separate  reports.  They 
agreed  in  avoiding  the  election,  with  costs  to  be  paid  by 
the  respondent. 

The  Chief  Justice  held  that  he  was  guilty  of  the  corrupt 
practice  under  section  161  of  K.  S.  0.  ch.  10,  in  paying  or 
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consenting  to  the  payment  of  the  travelling  expenses  of 
certain  voters  to  convey  them  to  the  poll. 

The  learned  Chancellor  reported  (after  agreeing  to  avoid 
the  election,  &c.)  as  follows :  "  And  in  further  pursuance 
of  the  said  Act,  I  certify  that  we,  the  said  Judges,  differed 
in  our  judgments  as  to  whether  the  said  candidate,  the 
respondent,  was  guilty  of  a  corrupt  practice  under  section 
161  of  the  Election  Act.  And  I,  the  said  John  Alexander 
Boyd,  for  myself,  certify  that  the  said  respondent  com- 
mitted an  illegal  act  under  sec,  154  in  sanctioning  the 
payment  of  voters'  travelling  expenses  at  such  election,  bub 
without  any  corrupt  intent  and  in  ignorance,  which  was 
involuntary  and  excusable,  under  a  belief  that  so  long  as 
he  did  not  personally  bear  or  pay  the  said  expenses  it  was 
not  illegal ;  and  under  the  further  belief  that  the  said 
voters  were  bound  or  were  willing  to  repay  the  said 
expenses,  or  to  a,llow  them  to  be  deducted  from  their 
wages." 

It  is  here  certified  in  effect  that  respondent,  "  committed 
an  illegal  act  under  sec.  154  ;  and  then  it  is  certified  in 
efiect  that  he  was  entitled  to  the  benefit  of  the  162nd  section 
as  having  no  corrupt  intent,  and  in  excusable  ignorance,  and 
to  have  honestly  desired  and  endeavoured  to  have  a  pure 
election. 

Had  both  Judges  joined  in  thus  according  to  him  the 
benefit  of  this  excusing  section,  it  would  of  course  have 
relieved  him  from  any  personal  consequences. 

Had  there  been  no  such  section  as  162,  the  disqualifica- 
tion would  arise  as  soon  as  the  Judges  found  the  respondent 
guilty  of  an  illegal  act  under  sec.  154,  in  sanctioning  the 
payment  of  voters'  travelling  expenses. 

This  section  declares  its  violation  to  be  an  illegal  act> 
and  the  interpretation  sec.  2,  sub-sec  11,  declares  a  corrupt 
practice  to  mean  "  bribery,  treating  and  undue  influence 
*  *  and  any  violation  of  sees.  151, 154  and  156,"  thus  bring- 
ing the  section  into  the  same  construction  as  if  it  contained 
the  words  corrupt  as  well  as  illegal  act. 
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It  would  seem,  therefore,  that  if  both  Judges  had  (without 
reference  to  the  exculpatory  clause  162)  simply  united  in 
certifying  that  respondent  committed  an  illegal  act  under 
«ec.  154?  in  sanctioning  the  payment  of  voters'  travelling 
expenses  at  such  election,  the  disqualification  would  attach. 

By  the  Controverted  Elections  Act,  R.  S.  0.  ch.  11,  sec. 
68,  where  a  corrupt  practice  is  charged,  the  Judges  «,re  to 
report  (in  addition  to  the  certificate  as  to  the  due  or  undue 
return)  "  whether  any  corrupt  practice  has  or  has  not  been 
proved  by  or  with  the  knowledge  and  consent  of  any  can- 
didate, and  the  nature  of  such  corrupt  practice."  It  may  be 
that  a  return  merely  stating  that  the  respondent  committed 
an  illegal  act  under  sec.  154  would  suffice,  as  that  section 
is  confined  to  one  species  of  act,  as  to  the  conveyance  of 
voters.  It  is  not,  however,  necessary  so  to  decide  as  the 
act  is  described  in  both  certificates. 

It  was  urged  by  Mr.  Bethuue  that  what  the  learned 
Chancellor  adds  to  his  certificate  as  to  the  charge  shews 
that  the  illegal  or  corrupt  practice  was  not  in  fact  com- 
mitted, especially  that  it  w^as  done,  "under  the  belief  that 
the  voters  were  bound  or  were  willing  to  repay  the  said 
expenses  or  allow  them  to  be  deducted  from  their  wages.'' 

It  is  not  found  that  such  was  the  case.  The  belief  that 
it  was  the  case,  when  in  fact  it  was'not,  might  be  an  excel- 
lent reason  for  reporting  in  his  favour  on  the  relieving 
clause  *  but  when  the  fact  was  otherwise  the  unfounded 
belief  could  not  prevent  the  act  being  illegal. 

If  the  learned  Judgfe  found  or  believed  that  the  voters 
were  conveyed  under  such  an  arrangement  then  they  would 
be  travelling  at  their  own  expense  to  be  paid  out  of  their 
w^ages,  he  would  then  not  have  found  that  the  respondent 
bad  committed  this  illegal  act. 

If  a  statute  declared  the  employment  of  any  voter  or 
voters  to  do  for  hire  any  work  connected  with  the  elec- 
tion, and  declared  such  to  be  a  corrupt  practice,  then,  if 
the  candidate  did  so  employ  and  pay  them.  I  cannot  think 
that  he  could  escape  the  consequences  merely  because  he 
believed  that  they  were  not  voters. 
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I  agree  with  tlie  view  expressed  by  my  brother  Burton, 
as  to  the  marked  distinction  between  the  case  of  Grant  v. 
Overseers  of  Pagham, C.  R  D.  80,  and  that  before  ns. 
I  fully  adopt  his  reasoning  on  this. 

The  Imperial  Act  required  it  to  be  found  by  the  report 
that  bribery  had  been  committed  with  the  knowledge  and 
consent  of  the  candidate. 

The  report  merely  stated  that  he  was  guilty  of  a  corrupt 
practice  within  the  meaning  of  the  Act.  It  then  proceeds 
to  state  what  it  consisted  of,  viz.,  the  promise  to  certain 
voters  of  an  entertainment  of  meat  and  drink  in  the  eveni 
of  his  election,  with  a  view  to  induce  them  to  vote  for  such 
candidate. 

My  learned  brother  has  quoted  from  the  judgment 
where  it  was  held  that  the  report  did  not  find  in  the 
words  of  the  statute  that  a  corrupt  practice  had  been 
committed  with  the  knowledge  and  consent  of  the  can- 
didate, nor  were  words  used  "  which  unambiguously  and 
necessarily  involved  a  finding  according  to  the  Act  of 
Parliament." 

Again,  at  p.  86,  and  that  the  words  "  did  not  necessarily 
alone  imply  personal  bribery  or  bribery  by  agents  with 
his  knowledge  and  consent." 

I  feel  constrained  to  hold  that  the  reports  of  the  two 
learned  Judges  clearly  hold  that  the  respondent  committed 
an  act  which  the  legislature  designates  as  a  corrupt  act ; 
and  that  the  result  must  be  that  he  was  thereby  personally 
disqualified. 

The  learned  Judges  did  not  concur  in  finding  that  he 
came  within  the  relieving  clause  162 ;  and  therefore  the 
disqualification  is  not  removed. 

We  have,  secondly,  to  consider^the  eflfect  of  the  Act  of  last 
session  {a).  The  language  of  the  48th  section  is  singularly 
infelicitous,  as  has  been  very  clearly  pointed  out  in  the 
judgments  below.  They  are  so  very  full  on  this  point  that 
it  does  not  seem  cecessary  to  travel  over  the  same  ground. 
It  is  stated  to  be,  and  always  to  have  been  the  law,  "  thafc 
(a)  47  Vic.  ch.  4  (0.). 
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no  candidate  is  disqualified  or  subject  to  any  disability  or 
penalty  for  any  corrupt  practice  or  alleged  corrupt  prac- 
tice without  the  concurrent  judgment  to  that  effect." 

Up  to  the  passing  of  this  Act  no  J udge's  report  declared 
in  terms  the  disqualification  of  any  candidate. 

The  election  in  question  had  taken  place  long  before  the 
passing  of  this  Act,  and  the  reports  of  the  trial  Judges  of 
course  contained  no  adjudication  or  declaration  for  or 
against  such  disqualification,  but  merely  a  finding  of  a  fact 
from  which  such  a  legal  consequence  would  properly  fol- 
low. Can  we  be  asked  to  assume  that  the  legislature 
intended  to  declare  that  a  report  or  reports  of  trial 
Judges,  perfectly  legal  at  the  time  they  were  made  and 
clear  as  to  the  legal  consequence  to  follow,  should  be  held 
ineffectual  to  be  followed  by  such  consequence,  unless  some 
declaration  or  adjudication  of  disqualification  should  be 
contained  therein,  which  was  never  heard  of  as  necessary 
until  the  Act  so  declared  it  ? 

It  may,  as  Mr.  Justice  Burton  remarks,  be  held  neces- 
sary so  to  declare  in  any  report  or  reports  to  be  made  after 
the  passing  of  the  Act  even  if  the  elections  had  previously 
taken  place. 

We  are  in  effect  asked  to  hold  that  reports  legally  made 
before  the  passing  of  the  Act,  containing,  as  we  .hold,  mat- 
ter legally  disqualifying  a  candidate,  are  made  of  no  legal 
efficacy  for  that  purpose  without  their  containing  a  wholly 
new  statement. 

We  are  naturally  reminded  of  the  words  of  Brett,  L.  J. , 
in  Bradley  v.  Baylis,  8  Q.  B.  D.  195,  at  p.  230  :  "  The 
difficulty  arises  from  the  fact  of  Parliament  insisting  upon 
saying  that  things  are  what  they  are  not." 

I  think  due  effect  may  be  given  to  this  section  by  apply- 
ing its  very  particular  language  to  future  reports  of  trial 
Judges  as  is  suggested  in  the  judgments  appealed  from;  but 
I  hardly  like  to  be  held  as  declaring  judicially  that  future 
reports  must  necessarily  contain  the  new  declaration  as  it  is 
not  required  for  the  decision  of  this  case. 
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When  the  Act  was  passed  the  reports  in  the  first  election 
had  been  long  made,  and,  as  it  w^ere,  had  passed  into  judg- 
ment, as  a  new  writ  had  issued  on  the  vacancy  declared  by 
them,  and  a  new  election  had,  and  a  petition  pending 
ao-ainst  such  new  election. 

o 

Then  comes  this  legislation.  I  decline  imputing  to  the 
Legislature — unless  I  find  their  intention  expressed  in  lan- 
guage too  clear  for  dispute — an  intention  to  alter  the  legal 
effect  of  former  election  reports  of  Judges  by  requiring  the 
insertion  of  some  statement  not  formerly  known  or  re- 
quired by  law. 

The  last  clause  of  the  section  as  to  avoiding  a  new  elec- 
tion by  setting  up  corrupt  acts  at  a  former  election,  not  set 
up  and  proved,  and  so  adjudged  by  the  two  Judges  at  the 
former  election,  does  not,  I  consider,  afiect  this  question,  in 
the  view  I  take  in  common  with  the  learned  trial  Judges,  of 
the  legal  effect  of  such  former  reports. 

The  remaining  question  3,  is  as  to  seating  the  minority 
candidate.  It  is  ahvays  an  ungracious  task  thus  to 
stultify  the  choice  of  a  large  majority  of  electors. 
It  is  undoubted  law  that  if  the  Court  be  satisfied  that 
notice  of  disqualification  was  clearly  brought  home  to 
the  electors  so  that  they  might  reasonably  know  that  they 
were  throwing  away  their  votes,  they  must  take  the  con- 
sequences. Nor  can  it  be  considered  that  a  belief  in  the 
non-existence  of  the  alleged  ground  of  disqualification  can 
prevent  such  result. 

Ever}^  case  of  this  kind  must  depend  on  its  own  circum- 
stances and  the  nature  and  extent  of  the  alleged  notice.  It 
is  a  question  of  fact  to  be  found  by  the  trial  Judges  and 
their  well  considered  conclusion  on  the  facts  before  them 
in  evidence  ought  not  to  be  interfered  with  except  on  very 
sure  grounds. 

The  question  of  the  sufficiency  or  insufficiency  of  notice 
is  fully  discussed  in  such  cases  as  Regina  v.  Alayor  of 
Te'wheshury ,  L.  R  3  Q.  B.  629,  and  Drinkwater  v.  Deakin^ 
L.  R.  9  C.  P.  626. 

It  is  a  question  of  fact  to  be  found  by  a  jury  or  the 
Judges  acting  as  a  jury. 
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It  is  for  them  to  say  on  the  whole  evideace  whether  the 
notice  was  sufficient. 

The  safest  way  is,  of  course,  that  recommended,  of  noti- 
fying every  elector  as  he  comes  for  a  ballot. 

Here  the  evidence  was  of  posting  notices  at  some  of 
the  polls ;  of  agents  stating  that  that  they  told  the  per- 
sons they  met  in  certain  localities. 

All  this  was  open  to  the  objection,  that  no  such  notices 
were  given  in  some  localities  :  that  many  voters  were 
illiterate  ;  and  the  written  notices  w^ere  useless  to  them. 

The  learned  Judges  came  to  the  conclusion  that  they 
were  not  justified  in  finding  that  they  could  hold  a  suffi- 
cient number  of  votes  would  have  been  so  "  thrown  away," 
as  it  is  called,  as  to  seat  the  minority  candidate. 

It  is  impossible  for  me  to  ."^ay  that  they  have  arrived  at 
a  wrong  conclusion  on  this  question  of  fact ;  and  I  am  of 
opinion  that  we  ought  not  on  such  a  matter  to  be  astute 
to  find  reasons  for  interfering  with  their  decision. 

I  think  the  respondent's  appeal  should  be  dismissed, 
with  costs. 

That  of  the  petitioner  should,  with  like  result,  be  dis- 
missed. 

OsLEE,  J.  A. — An  election  was  held  in  February,  1883, 
for  the  Electoral  Division  of  the  South  Riding  of  Renfrew, 
at  which  the  respondent  was  returned  as  duly  elected. 
He  w^as  afterwards  unseated  on  petition  on  the  ground  of 
corrupt  practices  committed  by  him  in  paying  or  consent- 
ing to  the  payment  of  the  travelling  expenses  of  certain 
voters.  The  trial  of  that  petition  took  place  before  the 
Chancellor  and  Mr.  Justice  Cameron. 

Judgment  was  delivered  on  the  19th  November,  1883, 
and  the  certificates  or  reports  of  the  trial  Judges  were 
transmitted  to  the  clerk  of  the  Legislative  Assembly  on 
the  29th  December,  1883.  A  new  election  was  immedi- 
ately held  on  the  11th  and  and  18th  January,  1884,  at 
which  the  respondent  was  again  elected.  A  petition  against 
that  return  was  filed  on  the  14th  February,  1884,  which 
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was  tried  before  my  brothers  Gait  and  Burton  on  the  20th 
August,  1884.  The  respondent  was  again  unseated  on  the 
ground  that  the  result  of  the  former  trial  was  to  disqualify 
him  from  being  a  candidate,  the  Judges  not  having  con- 
curred in  relieving  him  from  disqualification  under  section 
162  of  the  Election  Act. 

What  we  have  to  determine  on  this  appeal  is  : 

(1)  Whether  on  the  reports  of  the  trial  Judges  upon  the 
former  election  petition  it  was  sufiiciently  found  that  a 
corrupt  practice  had  been  committed  by  or  with  the  actual 
knowledge  or  consent  of  the  respondent  so  as  to  impose 
upon  him  the  disabilities  mentioned  in  section  161,  the 
Judges  not  having  concurred  in  relieving  him  from  them 
under  section  162. 

(2)  Assuming  that  such  disqualification  existed  at  the 
time  of  the  last  election,  and  the  filing  of  the  petition  in 
the  present  suit,  whether  it  was  removed  by  anything  in 
"  The  Election  Law  Amendment  Act,  1884,"  47  Vic.  ch.  4, 
(O.)  passed  on  the  25th  March,  1884. 

Mr.  Bethune  contended  that  there  should  have  been  one 
joint  report  of  the  trial  Judges  upon  the  former  election 
petition,  under  the  hands  of  both  Judges,  and  that  they 
had  no  authority  to  make  a  report  and  certify  separately, 
even  though  they  concurred  in  avoiding  the  election  or  in 
finding  that  a  corrupt  practice  had  been  committed. 

I  do  not  think  this  argument  is  entitled  to  prevail.  The 
Act  of  1884,  sec.  10,  no  doubt  now  expressly  requires 
(following  the  English  Act  of  1883,)  that  "  in  case  of  a 
tiial  before  two  Judges,  every  certificate  and  every  report 
sent  to  the  Speaker  shall  be  under  the  hands  of  both 
Judges;"  but  as  the  law  stood  when  the  first  petition  was 
determined,  I  think  it  is  impossible,  looking  at  the  loose 
and  inaccurate  way  in  which  the  expressions  "  report  of  a 
Judge,"  sec.  ]  58,  ch.  10  :  "  report  of  the  J  udge  section 
161,  ch.  10:  "his  or  their  report,"  sec.  59,  ch.  11: 
"  Report  or  reports,  (if  any)  of  the  Court,  Judge  or  Judges  :" 
section  60  :  are  used,  to  say  that  their  joint  decision  under 
section  38,  or  their  finding  under  section  161,  might  not  be 
47 — VOL  I  E.G. 
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evidenced  by  two  reports,  each  under  the  hand  of  one  of 
the  Judges. 

There  is  more  room  to  argue  that  the  certificate  under 
isection  55  of  the  result  of  the  trial  should  have  been  a  joint 
one  under  the  hands  of  both  Judges.  I  consider,  however,  that 
this  objection  is  not  open  to  the  respondent,  who  by  becom- 
inga  candidate  at  the  election  now  in  question  must  betaken 
to  admit  that  the  former  election  was  on  some  ground  or 
other  regularly  set  aside.  But  whatever  view  may  be  taken 
as  to  the  certificate,  I  think  the  Judges  were  at  libertv  to 
make  separate  reports.  These  reports  ought  to  be  read 
and  taken  together.  We  should  not  criticise  and  dissect 
them  as  if  they  were  special  pleadings,  but  should  endea- 
vour to  ascertain  what  meaning  is  fairly  attributable  to 
the  language  employed. 

So  reading  them  what  do  we  find. 

The  IGist  section  of  the  Election  Act  provides  that  "when 
it  is  found  by  the  report  of  the  Judges  *  *  that  any 
corrupt  practice  has  been  committed,  by  or  with  the  actual 
knowledge  or  consent  of  any  candidate  or  at  an  election," 
certain  results  shall  follow. 

The  trial  Judges  at  the  former  election  concurred  in 
avoiding  it,  and,  as  appears  from  their  reports,  for  the  same 
act,  namely,  the  payment  by  the  respondent  of  the  travelling 
expenses  of  certain  voters. 

Mr.  Justice  Cameron  certified  that  he  and  his  colleagfue 
differed  as  to  whether  the  respondent  was  guilty  of  a  cor- 
rupt practice  under  section  161 ;  and  I  may  say  here  that 
I  cannot  quite  agree  with  an  observation  in  the  judgment 
of  Mr.  Justice  Burton  that  the  reference  to  that  section  is 
inaccurate.  It  is  plain  that  what  is  meant  is,  that  they 
differed  as  to  whether  the  respondent  was  guilty  of  a  cor- 
rupt practice  committed  with  his  actual  knowledge  and 
consent,  that  is,  committed  in  such  a  way,  or  in  such 
circumstances  as  section  161  speaks  of.  The  next  clause 
of  the  report  shews  the  nature  of  the  corrupt  practice,  viz., 
the  paying,  or  the  consenting  to  the  payment  of  the  travel- 
ling expenses  of  voters.    The  learned  Judge  then  certifies 
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that  the  respondent  was  proved  guilty  of  such  corrupt 
practice,  which  is  to  my  mind  clearly  described  as  one  of 
those  prohibited  by  section  154^  of  the  Election  Act. 

I  now  turn  to  the  Chancellor's  certificate,  which  I  think 
describes  quite  as  distinctly  as  the  former,  the  offence  and 
its  personal  character.  He  finds  that  the  respondent  com- 
mitted an  illegal  act  under  section  154,  in  sanctioning,  which 
is  equivalent  to  authorizing,  ratifying  or  confirming,  the 
payment  of  voters'  travelling  expenses  at  the  election,  lan^ 
guage  which  is  quite  inconsistent  with  the  idea  that  the 
off*ence  wa^  committed  by  an  agent  or  otherwise  than  with 
actual  knowledge  and  consent.  The  other  or  excusatory 
part  of  his  report  also  shews  that  he  was  dealing  with  a 
personal  act. 

It  was  useless  to  try  to  escape  from  the  consequence  of 
that  finding  by  calling  it  an  illegal  act,  when  the  law  calls 
it  a  corrupt  practice ;  and  so  the  learned  Chancellor  £el  t 
when  he  gave  effect  to  it  as  such  by  avoiding  the  election. 
He  savs,  however,  that  he  differed  from  his  colleao^ue  as  to 
whether  the  respondent  was  guilty  of  a  corrupt  practice 
under,  that  is — as  I  have  pointed  out — within  the  meaning 
of  section  161.  But  the  other  part  of  his  report  shews 
that  he  meant  to  say  that,  though  compelled  to  find  the 
respondent  personally  guilty  of  what  the  law  calls  a  cor- 
rupt practice,  and  therefore  to  avoid  the  election,  he  did 
not  think  the  disabilities  attaching  to  such  act  under  sec- 
tion 161,  should  be  affixed  to  it,  because  it  was  committed 
under  the  circumstances  mentioned  in  section  166. 

I  cannot  agree  that  the  respondent  is  now  at  liberty  to 
Contend  that  the  expressions  made  use  of  by  the  learned 
Chancellor,  in  what  I  have  called  the  excusatory  part  of 
his  report,  are  to  be  looked  at  as  shewing  that  he  was  not 
in  fact  guilty  of  a  corrupt  act.  The  judgment  or  decision 
that  he  iv.ts  guilty  of  it,  is  still  "in  full  force  and  unre- 
versed ; "  and  has  been  accepted  and  acted  upon  by  the 
legislature  and  by  the  respondent. 

If  the  reasons  given  by  the  Chancellor  for  thinking  that 
he  ought  to  be  relieved  from  the  consequences  of  the  act 
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are  to  be  accepted  for  the  purpose  of  shewing  that  he  had 
not  really  committed  it,  the  judgment  avoiding  the  election 
■was  wrong.  If  the  respondent  had  appealed,  it  might  have 
been  reversed ;  but  on  the  other  hand  it  might  have  appeared 
from  the  evidence  that  the  judgment  was  right  though  the 
reasons  assigned  for  it  were  wrong  or  non-existent.  So  I 
think  we  cannot  look  at  anything  which  the  learned 
Chancellor  has  unnecessarily  said  about  the  corrupt  prac- 
tice in  his  reasons  for  giving  the  respondent  the  benefit 
of  section  166. 

I  am  thereforeof  opinion, adopting  the  language  of  Grove, 
J.  in  Grant  Y.  Overseers  of  Pogham  3  C.  P.  D.  80,  at  p.  85, 
that  the  reports  of  the  trial  Judges  at  the  former  election 
"  unambiguously  and  necessarily  involve  a  finding,  accord- 
ing to  the  statute,"  that  a  corrupt  practice  had  been 
committed  by  or  with  the  actual  knowledge  or  consent  of 
the  respondent ;  and  as  they  did  not  concur  in  relieving  him 
from  the  consequences  which  attach  to  such  finding,  he 
was  in  point  of  law  disqualified  to  be  a  candidate  and  in- 
capable of  being  elected  at  the  last  election. 

I  think  the  case  of  Grant  v.  Overseers  of  Pagham,  supra, 
is  entirely  distinguishable  from  the  present  case  for  the  rea- 
sons mentioned  in  the  judgment  of  the  learned  trial  Judges, 
and  by  my  lord. 

The  next  question  is,  whether  the  respondent  has  been 
enfranchised  by  the  recent  Act. 

I  agree  with  Mr.  Bethune  that  unless  the  disqualifica- 
tion is  removed  as  regards  the  last  election,  it  stiir exists. 

The  48th  section  is  relied  on,  but  it  cannot  be  said  to 
have  fulfilled  the  professed  object  of  its  existence,  which 
is,  to  remove  doubts. 

It  declares  that  it  has  been  and  is  the  policy  of  the 
election  law,  and  the  intent  and  meaning  of  the  several 
statutes  in  that  behalf,  that  no  candidate  is  disqualified 
for  any  corrupt  practice  without  the  concurrent  judgment 
to  that  efiect  of  the  two  Judges  by  whom  the  election  pe- 
tition is  tried. 
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It  is  argued  that  this  shews  that  the  Judges  must  pro  - 
nounce,  and  should  always  Jiave  done  so,  a  concurrent 
judgment  of  disqualification,  and  not  merely  find  the 
existence, &c., of  corrupt  practice.  Bat  the  declared  intention 
and  meaning  are  quite  repugnant  to  the  language  of  the 
Legislature,  for  by  no  statute  are  the  Judges,  or  sither  of 
them,  authorized  or  required  to  pronounce  a  judgment  dis- 
qualifying the  candidate.  They  can  only  find  and  report 
as  to  the  commission  of  corrupt  practices,  and  it  was  always 
necessary  that  they  should  concur  in  doing  that.  This  part 
of  the  section  seems,  as  Mr.  Justice  Burton  observes,  to 
have  been  penned  by  some  one  unfamiliar  with  the  existing 
state  of  the  election  law.  The  last  clause  of  the  section, 
which  deals  with  another  subject,  is  more  accurately 
phrased,  and  speaks  of  corrupt  acts  set  up  and  proved,  and 
so  adjudged  by  the  two  Judges  as  hy  law  to  involve  dis- 
qualification, &c.  Section  30,  amending  section  166,  also 
shews  that  what  is  meant  is  a  finding  as  to  the  acts 
charged,  not  a  judgment  of  disqualification.  Taken  as  a 
whole,  it  is  impossible  to  say,  particularly  as  the  doubts 
intended  to  be  removed  are  not  indicated, that  in  this  respect 
the  section  attributes  any  other  intention  and  meaning  to  the 
existing  statutes  than  that  which  their  language  has  hitherto 
always  been  taken  to  imply — namely,  that  there  must  be 
a  concurrent  finding  or  report  that  a  corrupt  practice  ha  s 
been  committed. 

The  respondent  is,  therefore,  not  rehabilitated  by  the 
earlier  part  of  the  section. 

The  next  clause  provides  that  this,  that  is,  the  con- 
current judgment  of  the  two  Judges,  applies  to  section 
162  of  the  Election  Act,  and  the  conditions  and  cir- 
cumstances therein  mentioned,  as  well  as  to  other  mat- 
ters on  which  corrupt  practices  or  their  consequences 
in  any  way  depend.  I  do  not  see  how  this  clause  aids  the 
respondent.  The  concurrent  judgment  of  both  Judges 
was  always  necessary,  as  well  to  find  corrupt  practices 
proved,  as  to  reb'eve  from  their  consequences,  and  here 
the  J  udges  did  not  agree  to  do  the  latter.    The  clause  is 
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declaratory  of  the  existing  law,  but  is  inconsistent 
with  section  29  of  the  same  Act,  which  amends  section  162 
by  providing  that  one  Judge  may  relieve  from  disqualifi- 
cation. 

The  last  clause  of  the  section  has  been  incidentally  alluded 
to  for  another  purpose  ;  but  I  refer  to  it  again  as  it  is  relied 
upon  as  being  specially  applicable  to  the  respondent. 
Reading  it  with  the  first  part,  it  declares  the  law  to  be  that 
in  case  of  an  election  being  set  aside,  and  a  new  election 
had  to  the  same  Legislative  Assembly — (which  is  the  case 
before  us,  though  it  occurred  before  the  Act  waspassed) — the 
new  election  cannot  be  avoided  by  setting  up  corrupt  acts 
&;c.  of  the  candidate  in  or  during  the  former  election,  or 
affecting  the  same,  which  were  not  set  up  and  proved  at 
the  foimer  trial  and  so  adjudged  by  the  two  Judges  or 
by  the  Court  of  Appeal  before  the  subsequent  election,  as 
by  law  to  involve  such  disqualification,  &c. 

It  follows  from  what  has  been  already  said  that  this 
clause  cannot  apply  to  the  respondent  as  the  corrupt  prac- 
tices for  which  the  new  election  has  been  avoided  were  set 
up,  and  were  so  adjudged  at  the  trial,  as  by  law  to 
involve  such  disqualification. 

It  is  worth  noticing  that  while  this  clause  is  prospective^ 
in  its  terms,  and  speaks  of  disqualification  resulting  from 
the  decision  of  the  Court  of  Appeal,  section  10,  sub-sec. 
6  of  the  same  Act  enacts  that  there  shall  be  no  appeal 
from  a  decision  of  the  Judges  finding  that  a  candidate  has 
not  been  guilty  of  corrupt  practices. 

I  am  therefore  of  opinion  that  the  respondent  has  not 
been  eni'ranchised  by  the  recent  Act,  and  that  his  appeal 
should  be  dismissed. 

As  regards  the  petitioner's  appeal,  I  am  very  much  dis- 
posed to  think  that  we  are  in  effect  saying  that  notice  of 
disqualification  can  only  be  effectually  given  by  giving  it 
to  each  voter  as  he  comes  up  to  the  poll,  yet  looking  at 
the  large  majority  obtained  by  the  respondent,  one  ought 
to  be  morally  convinced  that  the  notice  was  brought  home 
to  the  knowledge  of  the  voters  before  venturing  to  seat, 
the  minority  candidate. 
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I  cannot  say  there  is  not  some  doubt  on  that  point ;  and 
therefore  do  not  see  my  way  to  differ  from  the  view  taken 
by  the  trial  Judges  and  by  the  other  members  of  this  Court 

Morrison,  J.  A.,  concurred  with  Osler,  J.A. 

Patterson,  J.  A. —  The  election  which  is  immediately 
in  question  was  in  January,  1884,  the  nomination  day 
being  the  eleventh,  and  the  polling  day  the  eighteenth  of 
that  month.  The  respondent,  John  Francis  Dowling, 
received  a  majority  of  the  votes  cast,  and  his  return  is 
attacked  upon  the  ground  that  at  a  previous  election,  held 
in  Febiuary,  1883,  for  the  same  Electoral  District  for  the 
same  Legislative  Assembly,  at  which  he  was  a  candidate^ 
he  had  been  guilty  of  a  corrupt  practice. 

Section  166  of  the  Election  Act  enacts  that  "To  remove 
doubts  as  to  the  effect,  upon  subsequent  election,  of  the 
avoidance  of  a  prior  election  held  for  the  same  Electoral 
District  for  the  same  Legislative  Assembly,  *  *  such  subse- 
quent election  shall  be  deemed  and  taken,  as  respects  both 
candidates  and  voters,  to  be  a  new  election,  in  law  and  in 
fact,  to  all  intents  and  purposes,  except  as  to  the  personal 
acts  of  the  candidates,  and  the  acts  of  agents  of  candidates 
done  with  the  knowledge  and  consent  of  such  candidates." 

Section  158  makes  an  election  void  (unless  saved  by 
section  159),  where  it  is  found  upon  the  report  of  the 
Judges  before  whom  the  trial  of  an  election  petition  has 
been  conducted,  that  any  corrupt  practice  has  been  com- 
mitted by  any  candidate  at  an  election,  or  by  his  agent, 
whether  with  or  without  the  actual  knowledge  and  consent 
of  such  candidate  ;"  and  section  161  adds,  "that  when  it  is 
found  by  the  report  of  the  Judges  upon  an  election 
petition  that  any  corrupt  practice  has  been  committed  by 
or  with  the  actual  knowledge  or  consent  of  any  candidate 
at  an  election,  in  addition  to  his  election,  if  he  has  been 
elected,  being  void,  he  shall,  during  eight  years  next  after 
the  date  of  his  being  so  found  guilty,  be  incapable  of  being 
elected  to  and  sitting  in  the  Legislative  Assembly,  and  of 
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being  entered  in  any  voters'  list  as  a  voter,  and  of  voting  at 
any  election,  and  of  holding  any  office  at  the  the  nomina- 
tion of  the  Crown  or  of  the  Lieutenant  Governor  in  On- 
tario, or  any  municipal  office." 

The  ver}^  severe  penalties  thus  attached  to  convictiop  of 
any  corrvbpt  'practice!' — a  term  which  under  the  Election 
Act  of  Ontario  includes  acts  which  are  free  from  any 
intentional  corruption,  and  which  may  be  incapable  of 
influencing  a  single  vote — may  be  in  some  circumstances 
averted  from  the  candidate  by  the  provisions  of  section 
162.  These  penalties  are,  however,  something  added  to  the 
avoidance  of  the  election  which  is  worked  by  section  158. 

For  the  purpose  of  the  present  contest,  inasmuch  as  sec- 
tion 166  does  not  enable  this  respondent  to  treat  the 
election  of  January,  1884,  as  a  new  election,  the  petitioner 
was  not  driven  to  rely  upon  section  161  ;  but,  if  he  was  able 
by  any  proper  evidence  to  bring  home  to  the  respondent 
a  corrupt  practice  committed  at  the  election  in  February 
1883,  he  would  have  done  enough  to  avoid  the  present 
election;  and  the  curative  eflect  of  section  162,  which  is 
addressed  only  to  the  ulterior  disabilities  imposed  by 
section  161,  would  not  come  in  question. 

The  petitioner  has  not  offered  substantive  evidence  of 
the  commission  of  the  alleged  corrupt  practice,  but  has 
relied  upon  the  certificates  and  reports  of  the  rota  Judge  s 
before  whom  the  petition  against  the  February  election  was 
tried. 

The  present  petitioner  was  petitioner,  and  the  present 
respondent  was  respondent  upon  that  occasion.  Whatever 
the  rota  Judges  certified  or  reported  under  sections  55 
and  58  of  the  Controverted  Elections  Act,  R.  S.  O.  eh. 
1],  may  perhaps  be  res  judicata  between  these  parties,  so 
as  to  enable  the  certificates  or  reports  to  be  used  on  this 
trial  as  evidence  of  facts  which,  under  section  158,  avoid 
an  election.  That  use  of  ^them,  if  admissible,  must  depend 
upon  the  accident  of  the  parties  being  the  same  to  both  pro- 
ceedings, and  upon  the  propriety  of  regarding  the  reports 
as  adjudications  between  these  parties. 
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The  effect  given  by  the  statute  to  the  report  of  the 
Judges  by  which  a  corrupt  practice  is  found  against  a 
candidate  is,  under  section  158,  to  avoid  the  election  to 
which  the  report  relates,  and  under  section  161,  to  dis- 
qualify. 

The  statute  does  not  profess  to  make  the  report  evidence 
for  any  other  purpose,  and,  except  in  a  case  where,  in  a 
contest  respecting  a  second  election  for  the  same  Legis- 
lative Assembly,  it  is  desired  to  avoid  the  second  election 
by  a  corruj)t  practice  committed  at  the  first,  section  162 
non  obstante,  a  petitioner  will  'seldom,  if  ever,  have  any 
object  in  claiming  for  the  report  any  other  effect  than  that 
Avhich  section  161  expressly  declares  it  to  have. 

I  do  not  apprehend  that  in  the  present  case  any  sucli 
necessity  arises ;  but,  if  it  should  arise,  I  should  desire  to 
give  the  matter  more  consideration  before  deciding  that, 
even  as  between  the  parties  to  the  petition,  the  report  can 
properly  be  used  for  any  purpose  beyond  that  dealt  with 
in  sections  161  and  162. 

The  certificates  relied  upon  as  evidence  were  proved  by 
copies  certified  by  the  clerk  of  the  Legislative  Assembly 
to  whom  the  originals  were  addressed.  One  certificate 
was  signed  by  the  Chancellor  and  the  other  by  the  present 
Chief  Justice  of  the  Common  Pleas,  who  as  rota  Judges, 
had  tried  the  petition. 

One  paragraph,  which  was  the  same  in  each  certificate, 
was  the  following :  "  And  in  further  pursuance  of  the  said 
Act,  I  certify  that  we,  the  said  Judges,  differed  in  our 
judgments  as  hereinafter  set  forth,  although  we  both 
agreed  that  the  said  election  should  be  avoided  with  costs 
to  be  paid  by  the  said  John  Francis  Dowling." 

This  statement  appears  to  have  been  accepted  as  certify- 
ing, under  section  53  of  the  Controverted  Elections  Act 
the  determination  of  the  Judges  that  "  the  election  was 
void,"  and  to  have  led  to  the  issue  of  the  writ  for  the 
second  election ;  and  no  question  respecting  it  arises  at 
present  in  any  direct  way. 
48 — VOL  I  E.G. 
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Section  58  requires  that "  where  any  charge  is  made  in  an 
election  petition  of  any  corrupt  practice  having  been  com- 
mitted at  the  election  to  which  the  petition  refers,  the 
J udges  shall,  in  addition"  to  the  certificate  under  section 
55,  "  and  at  the  same  time,  rejport  in  writing  to  the  Speaker 
as  follows :  (a)  Whether  any  corrupt  practice  has  or 
has  not  been  proved  to  have  been  committed  by  or  with 
the  knowledge  and  consent  of  any  and  which  candidate 
at  such  election ;  and  the  nature  of  such  corrupt  prac- 
tice." 

This  is  the  report  spoken  of  in  sections  158  and  161 
of  the  Election  Act  ;  and  the  petitioner  has  to  maintain 
that,  in  the  documents  produced  from  the  office  of  the 
clerk  of  the  Legislative  Assembly,  the  two  rota  Judges 
reported  that  a  corrupt  practice  had  been  proved  to  have 
been  committed  by  or  with  the  knowledge  and  consent 
of  the  respondent,  and  the  nature  of  such  corrupt  prac- 
tice. 

There  is  no  report  from  either  of  the  learned  Judges  in 
the  words  of  the  statute  ;  but  it  is  contended  on  the  part  of 
the  petitioner,  that  each  of  them  has  certified  something 
which  amounts  to  a  report  that  a  corrupt  practice  had 
been  proved  to  have  been  committed  by  or  with  the  knowl- 
edged  and  consent  of  the  respondent. 

I  do  not  suppose  it  to  be  essential,  in  order  to  comply 
with  the  direction  to  report  in  writing  to  the  Speaker,  that 
the  word  "  report"  shall  be  employed.  Any  statement  in 
writing  of  the  necessary  facts,  will,  of  course,  suffice,  and 
will  be  a  report.  Nor  am  I  prepared,  at  present,  to  assent 
to  the  suggestion  made  by  counsel  that,  under  the  law  as 
it  stood  when  these  certificates  were  given,  the  require- 
ment that  the  Judges  should  report,  or  should  certify, 
could  only  be  satisfied  by  their  making  a  joint  report  and 
not  two  separate  reports.  But  while  the  joint  finding,  to 
which  alone  the  statute  gives  any  effect  may,  as  I  assume, 
be  evidenced  by  two  separate  reports,  it  ought  to  clearly 
appear,  from  the  reports  themselves,  before  they  are  taken 
to  shew  a  joint  finding,  that  they  both  relate  to  the  same 
charge  or  the  same  state  of  facts. 
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I  shall  now  notice  the  reports  separately,  first  remarking 
that  in  neither  of  them  is  it  stated  that  the  act  or  acts 
for  which  the  election  was  declared  void  are  those  about 
which  the  present  contest  has  arisen ;  and  we  are  o£  course 
aware  that  the  avoidance  of  an  election  does  not  of  neces- 
sity imply  the  commission  of  any  corrupt  act  by  a  candi- 
date or  by  any  one  else  with  his  knowledge  or  consent. 

The  statement  of  the  learned  Chancellor  is  as  follows  : 
And,  in  further  pursuance  of  the  said  Act,  I  certify 
that  we,  the  said  Judges,  differed  in  our  judgment  as  to 
whether  the  said  candidate,  the  respondent,  was  guilty 
of  a  corrupt  practice  under  section  161  of  the  Elec-" 
tion  Act.  And  I,  the  said  John  Alexander  Boyd,  for 
myself,  certify  that  the  said  respondent  committed  an 
illegal  act  under  section  154,  in  sanctioning  the  payment 
of  voters'  travelling  expenses  at  such  election,  but  without 
any  corrupt  intent,  and  in  ignorance,  which  was  involun- 
tary and  excusable,  under  a  belief  that,  so  long  as  he  did 
not  personally  bear  or  pay  the  said  expenses,  it  was  not 
illegal ;  and  under  the  further  belief  that  the  said  voters 
were  bound  or  were  willing  to  repay  the  said  expenses,  or 
allow  them  to  be  deducted  from  their  wages. 

"  And  I  further  certif}^  that  the  evidence  showed  the 
candidate  to  have  honestly  desired,  and  in  good  faith 
endeavoured,  as  far  as  he  could,  to  have  the  said  election 
conducted  according  to  law." 

Is  this  an  adjudication  of  the  offence  in  respect  of  which 
the  very  severe  penalties  of  section  161  are  incurred  ? 

It  is  not  a  question  of  what  it  is  possible  to  infer,  and 
even  reasonably  to  infer,  from  the  language  as  we  read 
it,  may  have  been  the  opinion  of  the  learned  Chancellor. 
Different  minds  may  draw  different  inferences  ;  but,  apart 
from  that,  the  disqualification  results  not  from  the  Judge's 
opinion  but  from  his  report. 

The  operative  words  here  are  "that  the  said  respondent 
committed  an  illegal  act  under  section  154,  in  sanctioning 
the  payment  of  voters'  travelling  expenses  at  such  elec- 
tion." 
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Section  154  declares  that  "  the  hiring  or  promising  to  pay 
or  paying  for  any  horse,  team,  carriage,  cab,  or  other  vehicle 
by  any  candidate,  or  by  any  person  on  his  behalf,  to  con- 
vey voters  to  or  near  or  from  the  poll,  or  from  the  neigh- 
borhood thereof,  at  any  election,  or  the  payment  by  any 
candidate,  or  by  any  person  on  his  behalf,  of  the  travelling 
and  other  expenses  of  any  voter  in  going  to  or  returning 
from  any  election,  shall  be  illegal  acts  ;  and  the  person  so 
offending  shall  thereby  incur  a  penalty  of  $100."  And  it 
further  forbids  under  the  same  penalty,  in  addition  to  dis- 
qualification from  voting  at  the  election,  the  hiring  of  any 
horse,  &;c.,  by  any  elector  for  any  candidate  or  any  agent 
of  a  candidate,  tor  the  purpose  of  conveying  voters  to  or 
from  the  polling  places.  All  these  acts,  under  both 
branches  of  the  section,  come  under  the  definition  of  "  cor- 
rupt psactices"  in  the  interpretation  clause. 

This  certificate  does  not,  in  terms,  find  a  corrupt  practice 
proved,  nor  does  it  find  the  acts  which  are  described  in 
either  branch  of  the  section.  The  second  branch  of  the 
s'ection  cannot  be  surmised  to  have  been  in  the  contempla- 
tion of  the  learned  Chancellor;  because  what  he  says  relates 
only  to  the  payment  of  voters'  expenses.  He  does  not  say 
that  these  expenses  were  paid  by  the  candidate  or  by  any  per- 
son on  his  behalf.  If  he  considered  that  the  evidence  proved 
a  payment  of  that  character,  he  has  left  his  opinion  to  be 
inferred.  But,  even  if  we  should  be  justified  in  drawing 
that  inference,  it  would  not  follow  that  the  payment  was 
made  by  him  or  with  his  knowledge  and  consent.  His 
sayiction  may  have  been  merely  ratification,  after  the 
election,  of  what  he  may  have  known  nothing  of  till  then. 

I  remember  a  case  which  I  tried,  where  it  was  proved 
that  a  number  of  Canadians,  who  were  lumbering  in 
Michigan  for  an  elector  of  this  Province,  came  to  their 
homes  to  vote,  their  travelling  expenses  being  advanced  to 
them  by  the  foreman  of  their  employers  and  charged  to 
their  accounts.  I  do  not  think  an  employer  would  offend 
against  section  154  by  ratifying  or  sanctioning  the  act  of 
his  foreman  when  it  came  to  his  knowledge  for  the  first 
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time  after  the  act  had  been  committed,  and  after  the  elec- 
tion. 

Such  a  state  of  facts  as  this  would  satisfy  all  that  is 
necessarily  imported  by  the  Chancellor's  certificate  ;  and 
we  know  nothing  of  the  facts  beyond  what  we  gather  from 
that  document. 

It  is,  in  my  opinion,  impossible  to  treat  this  certificate 
as  the  report  which  is  prescribed  by  section  58  of  the 
Controverted  Elections  Act,  and  as  amounting  to  a  convic- 
tion of  the  respondent  of  a  corrupt  practice  committed  by 
a  violation  of  section  154  of  the  Election  Act  by  him  or 
with  his  knowledge  and  consent. 

If  I  am  right  in  this  opinion,  it  is  not  necessary  to  ex- 
amine the  certificate  of  the  learned  Chief  Justice ;  but  I 
ought  not  to  pass  without  notice  the  objections  taken  to  it 
as  evidence  for  the  purpose  for  which  it  was  used. 

It  is  in  these  words : — 

"And,  in  further  pursuance  of  the  said  Act,  I  certify, 
that  we,  the  said  Judges,  differed  in  our  judgments  as  to 
whether  the  said  John  Frances  Dowling  was  guilty  of  a 
corrupt  practice,  under  section  161  of  the  Election  Act,  in 
paying,  or  consenting,  to  the  payment  of  the  travelling 
expenses  of  certain  voters  to  convey  them  to  the  poll ;  and 
I,  the  said  Matthew  Crooks  Cameron,  for  myself,  certify 
that  the  said  John  Francis  Dowling  was  proved  guilty  of 
the  said  corrupt  practice." 

This  comes  more  nearly  to  the  language  of  section  154. 
It  can  be  understood  to  find,  without  ambiguity,  that  the 
respondent  either  paid  or  consented  to  the  payment  of  the 
travelling  expenses  of  certain  voters  to  conve}^  them  to  the 
polls.  The  payment  of  such  expenses  is,  however,  no 
offence,  unless  made  by  the  candidate  or  by  some  person  on 
his  behalf.  A  payment,  for  example,  at  the  request  of  the 
voter  himself  by  one  who  neither  knew  nor  cared  for 
whom  the  voter  intended  to  vote,  or  whether  he  meant  to 
to  vote  at  all,  would,  I  apprehend,  be  no  off^ence,  and  a  can- 
didate would  incur  no  penalty  for  consenting  to  such  a 
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payment  if  he  happened  to  know  of  it.  It  would  not  be 
made  on  his  behalf. 

But  if  we  assume  the  offence  to  be  sufficiently  described 
to  bring  it  within  section  154,  we  have  after  all  only  an 
alternative  description — a  payment  by  the  candidate  or  a 
payment  by  some  one  else  consented  to  by  the  candidate. 
It  is  truly  urged  that  in  either  form  the  offence  come  s 
within  the  section  ;  but  it  is  equally  true  that,  if  it  were 
possible  to  identify  either  with  the  act  alluded  to  by  th  e 
Chancellor,  it  is  impossible  to  indentify  both  ;  and  there- 
fore, as  it  is  impossible  to  say  which  offence  the  learne  d 
Chief  Justice  considered  proved,  it  does  not  appear  that 
there  is  a  joint  finding  upon  any  one  charge. 

The  petitioner  is  not  helped  towards  the  conclusion 
which  he  has  to  establish  by  the  circumstance  that  the 
two  learned  Judg^es  concurred  in  avoiding:  the  election, 
because,  as  I  have  already  pointed  out,  they  do  not  state 
for  what  cause  they  avoid  it,  or  give  room  for  more  than  a 
surmise  that  their  judgment  in  that  particular  may  have 
rested  on  any  violation  of  section  154. 

I  have  not  thought  it  necessary  to  cite  authority  for  the 
principle  on  which  I  have  dealt  with  the  evidence.  But 
as  one  of  the  learned  Judges  who  tried  the  petition  has 
referred  to  the  case  of  Grant  v.  Overseers  of  Pagh'jtm^ 
3  C.  P.  D.  80,  and,  as  that  case  has  been  cited  to  us  on  the 
argument,  I  may  say  that  I  think  that  decision  is  a  direct 
authority  for  assuming  nothing  in  aid  or  in  extension  of 
the  report  actually  made  by  the  Judges.  The  report  in 
question  there  was  made  under  the  provision  of  the  Eng- 
lish statute  which  is  followed  in  our  section  58.  It  stated 
"  that  the  said  Albert  Grant  was  guilty  of  a  corrupt  prac- 
tice at  the  said  election  within  the  true  intent  and  mean- 
ing of  the  Corrupt  Practices  Prevention  Act,  1854  ;  and  I 
further  report  that  the  nature  of  such  corrupt  practice  was 
the  promising  before  and  at  the  time  of  the  election  to  cer- 
tain voters  for  the  said  borough  of  Kidderminster,  and  other 
inhabitants  thereof,  that  the  said  Albert  Grant  would  in 
the  event  of  his  being  elected  at  the  said  election,  and  after 
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snch  return,  give  to  such  voters  and  other  voters  and 
inhabitants  of  Kidderminster  an  entertainment,  consisting, 
amongst  other  things,  of  meat  and  drink,  with  a  view  and 
intent  to  induce  such  voters  to  vote  for  him  the  said  Albert 
Grant  at  such  election." 

It  was  held  that  this  was  not  a  report  that  a  corrupt 
practice  had  been  committed  by  the  candidate,  or  with  his 
knowledge  and  consent. 

Under  the  English  Act  where  the  expression  is  used, 
which  does  not  occur  in  ours  except  perhaps  in  section 
152,  "  guilty  by  himself  or  his  agents,"  a  candidate  may, 
within  the  terms  of  the  statute  be  guilty  of  a  corrupt 
practice  committed  by  an  agent  without  the  candidate's 
knowledge  or  consent.  The  decision  in  Grant  v.  Over- 
seers of  Pagham,  3  C.  P.  D.  80,  turned  upon  this  consider- 
ation, inasmuch,  as  consistently  with  all  that  was  stated  in 
the  report,  the  corrupt  practice  might  not  have  been  com- 
mitted by  the  candidate  personally  or  with  his  knowledge 
and  consent.  Even  the  corrupt  promise  reported  was  not 
said  to  have  been  made  by  the  candidate. 

It  seems  to  me  that  the  reports  before  us  do  not  require 
to  be  read  with  nearly  so  great  strictness  to  make  it  plain, 
as  I  have  endeavoured  to  point  out,  that  they  fall  short  of 
what  the  statute  requires  before  a  disqualification  is^worked. 
But  it  is  noticeable  also  that  if  it  were  permissible  to 
aid  the  language  of  the  report  by  speculations  or  conjec- 
tures however  plausible,  of  what  the  Judge  who  made  it 
must  have  intended,  there  were  as  fully  as  strong  grounds 
for  that  process  in  the  English  case  as  in  the  present  one. 
The  report,  it  will  be  remembered,  was  made  in  obedi- 
ence to  the  provision  the  object  of  which  is  to  bring  to 
the  notice  of  the  Speaker  the  names  of  the  individuals  to 
whom  corrupt  practices  have  been  brought  home.  It 
might  well  have  been  argued  that  as  the  report  of  a 
practice  which  was  only  constructively  and  not  personally 
committed  by  a  candidate  and  not  known  or  consented  to 
by  him  would  be  foreign  to  the  object  of  the  section,  the 
rota  Judge  must  have  meant  that  the  corrupt  practice 
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wliicli  he  rt^ported  was  one  of  the  nature  of  those  he  was 
directed  to  report — namely,  personal  bribery.  Whether 
such  an  argument  would  have  been  used  or  not  if  counsel 
had  been  heard  in  support  of  the  disqualification,  which 
happened  not  to  be  the  case,  we  cannot  say.  If  it  had 
it  would  probably  have  been  met  by  the  same  observa- 
tion which  Grove,  J.  made  when  discussing  the  report: 
"It  may  he,"  he  said  at  p.  85,  "that  the  learned  Judge  had  in 
his  mind  when  he  found,  as  he  does,  that  the  said  Albert 
Grant  was  guilty  of  a  corrupt  practice  at  the  said  election 
within  the  true  intent  and  meaning  of  the  Corrupt  Practices 
Pre  V  ention  A  ct,  1854,that  he  had  been  personally  guilty ;  but 
he  does  not  find  so;  he  does  r.ot  use  the  words  of  the  Act 
of  Parliament ;  nor  does  he  use  words  which  unambiguously 
an  d  necessarily  involve  a  finding  according  to  the  Act  of 
Parliament." 

I  am  unable  to  distinguish  that  case  in  principle  from 
that  before  us.  Unless  I  misunderstand  it  and  the  statute 
un  der  which  it  was  decided,  the  report  was  simply  futile, 
as  it  could  have  no  efi^ect  at  all  unless  it  affected  some  one 
pe  rsonally.  That  consideration,  however,  was  not  sufficient 
to  cause  it  to  be  treated  as  stating,  for  the  purpose  of  dis- 
qualifying the  candidate,  anything  more  than  what  plainly 
appeared  on  its  face. 

In  my  opinion  the  petitioner  failed  to  prove  any  corrupt 
practice  committed  by  or  with  the  knowledge  and  consent 
of  the  respondent  at  the  election  of  February,  1883,  which 
would  avail  him  at  the  election  of  January,  1884,  under 
sections  158  and  166  ;  and  also  failed  to  prove  such  a 
report  as  would  disqualify  the  respondent  under  section  161; 
and  this  appeal  of  the  respondent  should  therefore  be 
allowed  with  costs ;  the  petitioner's  appeal  dismissed  with 
costs ;  and  the  petition  dismissed,  with  costs. 

Both  appeals  dismissed. 


G.  F.  H. 
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Before  Patterson,  J. A.,  and  Ferguson,  J. 

Welland,  July  3,  4,  5,  6,  and  7,  1883. 
Toronto,  September  8  and  S9,  and  December  15,  1883. 
Welland,  December  26,  27,  and  28,  1883. 
Toronto,  December  29,  1883,  and  January  16,  I884. 

George  Lamblow  Hobson,  Petitioner,  v.  James  E.  Morin, 
Res'pondent. 

Meetings  of  party  association  for  constituency — Other  meetings — Membership 
— Corrupt  practices — Agency — Treating — Payment  of  voters'  travelling 
exj^enses — Bribery — Corrupjt  act  in  connection  ivith  illegal  practices  — 
Trifling  extent  of—Pesidt  of  election  not  affected  thereby — Election  Act, 
sec.  150,  R.  S.  O.  ch.  10— Costs— Sec.  160. 

A  Eeform  association  existed  in  the  constituency  as  an  organized  body 
for  bringing  forward  candidates  and  doing  everything  in  their  power  to 
elect  their  nominees.  B.  was  present  at  meetings  of  the  association, 
and  one  witness  swore,  "  he  took  as  much  part  as  any  of  us."  It  was 
not  shewn  that  the  organization  was  well  defined,  or  what  was  necessary 
to  constitute  membership.  A  committee  and  sub-committees  were 
appointed  for  the  township  in  which  B.  resided,  but  he  was  not  on  them, 
or  any  committee  for  election  purposes.  Committee  meetings  were  held 
at  his  hotel  at  which  he  was  present,  but  it  was  not  shewn  that  he  did 
any  more  at  the  meetings  than  any  owner  of  a  hotel  would  do  at  a 
meeting  held  in  his  house.  B.  swore  that,  with  the  exception  of  one 
man,  he  did  no  canvassing  outside  his  own  house ;  he  did  not  report  to 
the  committee  meetings  in  his  house,  because  he  had  been  doing  nothing, 
but  that  he  gave  the  respondent  the  name  of  one  person  who  wished  to 
see  him.  It  was  not  shewn  that  he  had  any  authority  from  the  res- 
pondent, or  any  committee,  or  that  the  respondent  expected  his  assist- 
ance, or  gave  him  any  instructions,  or  recognized  any  act  done  by  him. 
At  the  trial,  it  was  proved  that  B.  had  been  guilty  of  a  corrupt  practice, 
without  the  knowledge  or  consent  of  the  respondent. 

Held,  following  the  North  Ontario  Case,  H.  E.  C.  at  p.  323,  that  B.  was 
not  an  agent  of  the  respondent. 

D.  heard  of  a  meeting,  went  there,  and  found  about  half  a  dozen  people 
present  going  over  a  voters'  list,  in  which  he  did  not  take  part.  It  was 
not  shewn  that  he  had  any  authority  from  the  respondent,  or  any  com- 
mittee or  association,  or  any  one  on  his  behalf,  or  that  any  act  he  did 
was  recognized.  D.  was  found  to  have  been  guilty  of  corrupt  practices 
without  the  knowledge  or  consent  of  the  respondent. 
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Held,  following  the  North  Ontario  Case,  H.  E.  C.  at  p.  317,  that  he  was 
not  an  agent. 

At  the  trial  of  the  petition  one  corrupt  act,  namely,  the  payment  of  the 
travelling  expenses  of  a  voter  M.  by  F, ,  an  agent  of  the  respondent, 
was  proved  ;  it  was  also  found  that  C.  D.  was  guilty  of  bribery,  in 
giving  a  dollar  to  each  of  two  voters  and  offering  money  to  another,  but 
no  agency  was  proved,  and  that  L.  B.  gave  liquor  at  his  tavern  during 
polling  hours,  but  he  was  not  proved  to  be  an  agent.  It  was  contended 
that  these  latter  acts,  and  the  evidence  as  to  the  acts  and  conduct  of 
three  other  parties  in  connection  with  other  charges  which  were  not 
proved,  should  all  be  taken  into  consideration  with  the  proved  corrupt 
act,  in  order  to  take  the  case  out  of  sec.  159  of  the  Election  Act,  R.  S.  0. 
ch.  10,  and  prevent  the  respondent  from  saving  his  seat  under  the 
provisions  of  that  section. 

Held,  that  the  election  was  not  avoided. 

Per  Patterson,  J.  A.  The  "result"  referred  to  in  sec.  159  is  the  result 
which  touches  the  right  to  the  seat  which  is  being  contested,  i.  e.,  the 
majority  of  legal  and  honest  votes.  The  petitioner  could  not  insist  on 
giving  evidence  of  any  corrupt  practice  which  he  has  not  charged — and 
for  this  purpose  illegal  acts  are  corrupt  practices — -but  whether  the 
evidence  given  upon  any  charge  is  sufficient  to  establish  it,  or  falls  short 
of  doing  so,  any  facts  or  any  course  of  conduct  sheMai  by  that  evidence 
may  be  properly  considered  in  connection  with  any  other  corrupt  or 
illegal  practice  which  has  been  proved,  and  the  nature  or  probable 
extent  of  which  it  may  serve  to  elucidate ;  but  on  consideration  of  all  the 
facts  in  this  case,  this  election  should  be  held  good  and  the  respondent 
duly  elected. 

Per  Fergusok,  J.  The  words  "other  illegal  practices  at  the  election," 
at  the  end  of  sec.  159,  must  be  illegal  practices  the  existence  of 
which  is  ascertained  and  known,  and  the  way  their  existence  becomes 
known  is  by  the  evidence.  This  cannot  rest  in  conjecture,  it  must  be 
proved.  Whenever,  in  giving  evidence  to  prove  a  corrupt  practice 
charged  as  having  been  committed  by  an  agent,  it  appears  that  illegal 
practices  took  place,  tliough  the  evidence  fail  to  prove  the  agency,  these 
illegal  practices  are  comprehended  in  the  meaning  of  the  words  "other 
illegal  jDractices  at  the  election,"  and  must  be  taken  in  connection  with 
the  corrupt  act  of  the  agent.  On  the  whole  case,  the  corrupt  act  proved 
was  so  trifling  that  the  result  cannot  have  been  affected  by  it,  either 
alone  or  in  connection  with  the  other  illegal  practices  at  the  election ; 
the  election  should  not  be  avoided. 

Held,  also,  although  the  respondent  was  duly  elected,  the  costs  did  not 
follow  this  event,  but,  under  sec.  160,  as  if  the  event  had  been  the 
setting  aside  of  the  election  :  the  respondent  paying  the  general  costs, 
including  full  costs  which  would  have  been  taxable,  if  the  only  charges 
had  been  those  on  which  the  petitioner  had  succeeded,  the  latter  being 
deprived  of  costs  in  respect  to  the  charges  on  which  he  failed,  the 
respondent  bearing  his  own  costs  of  those  charges. 

The  petition  contained  the  usual  charges  of  corrupt 
practices.  Particulars  of  sevent^^-seven  charges  were  given 
previous  to  the  trial,  and  on  the  first  day  of  the  trial  leave 
wsis  given  to  furnish  further  particulars. 

Some  of  the  charges  were  abandoned,  and  most  of 
those  on  which  evidence  was  taken  were  dismissed  at  the 
trial. 
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On  charge  No.  26,  the  evidence  of  one  Robert  ChafFey 
shewed  that  on  the  day  of  the  election,  and  after  he  had 
voted,  he  went  to  the  hotel  or  tavern  of  Luther  Boardman 
and  wanted  something  to  drink.  Boardman  told  him  he 
could  neither  give  nor  sell  drink,  but  that  if  he  would  go 
back  to  the  kitchen  perhaps  he  could  get  a  cup  of  tea  or 
something.  He  went  into  the  pantry.  He  saw  a  bottle 
thei-e,  and  that  was  what  took  him  in  there  (he  got  a  drink 
of  whiskey  out  of  the  bottle)  ;  but  did  not  see  any  tea 
there. 

Boardman  swore  that  he  did  not  know,  until  lately, 
that  there  was  any  whiskey  in  the  pantry  and  did  not  know 
why  it  was  put  there.  ChatFey  came  in  on  election  day 
and  asked  for  liquor,  and  he  was  told  he  could  only  get 
tea  or  coffee. 

McCarthy,  Q.C.,  for  the  petitioner. 

S.  H.  Blake,  Q.C.,  R.  Har court,  and  T.  D.  Cowper,  for 
the  respondent. 

September  29,  1883.  Ferguson,  J.— Charge  No.  26  is, 
selling  and  giving  liquor  by  L.  Boardman  to  ChafFey  and 
others  on  27th  February  (the  polling  day).  An  amend- 
ment necessary  to  bring  this  within  the  meaning  of  sub- 
sec.  6  of  sec.  2  of  the  Controverted  Elections  Act,  B.  S.  O. 
ch.  11,  and  sec.  157  of  the  Elections  Act,  B.  S.  0.  ch.  10, 
was  made :  and  we  find  upon  the  evidence  that  L.  Boardman 
did,  at  his  tavern,  within  the  limits  of  a  polling  sub-division, 
on  the  polUng  day  therein,  and  during  the  hours  appointed 
for  polling,  give  spirituous  liquor  to  said  ChafFey.  The 
giving  of  judgment  as  to  the  agency  or  not  of  L.  Boardman 
is  postponed  pending  the  judgment  of  the  Court  of  Appeal 
in  another  case.  There  is  no  evidence  to  shew  that  the 
act  was  done  with  the  knowlekge  or  consent  of  the  respon- 
dent. 

On  charges  Nos.  45  and  46,  the  following  judgment  in 
which  the  facts  are  stated  was  also  delivered  on  the  same 
day  : 
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Ferguson,  J. — Charge  No.  45  is,  the  payment  of  money 
by  Caleb  Doane  to  John  Wagner  to  vote  for  the  respondent ;. 
and  charge  No.  46  is,  the  payment  of  money  by  Caleb 
Doane  to  Jacob  Wagner  to  vote  for  respondent.  We  find 
upon  the  evidence  that  Caleb  Doane  did  pa3^  to  each  of 
these  persons,  John  Wagner  and  Jacob  Wagnei,  a  small 
sum  of  money  to  induce  them  to  vote  for  the  respondent. 
The  giving  of  judgment  as  to  whether  or  not  Caleb  Doane 
was  an  agent  of  the  respondent  is  postponed  pending  the 
judgment  of  the  Court  of  Appeal  in  another  case.  There 
is  no  evidence  to  shew  that  these  acts  were  done  with  the 
knowledge  and  consent  of  the  respondent. 

Subsequently  judgment  was  delivered  on  the  question 
of  agency. 

December  15th,  1883.  Ferguson,  J. — By  a  former 
judgment  in  this  case,  it  was  found  as  a  fact,  that  Luther 
Boardman  did,  at  his  tavern,  within  the  limits  of  a  polling 
sub-division,  on  the  polling  day  therein,  and  during  the 
hours  appointed  for  polling,  give  spirituous  liquor  to  one, 
Chaffey,  and  that  Caleb  Doane  did  pay  to  each  of  the  per- 
sons, John  Wagner  and  Jacob  Wagner  (they  being  voters),, 
a  small  sum  of  money  to  induce  them  to  vote  for  the  respon- 
dent; and  it  has  become  necessary  to' determine  whether  or 
not  the  said  Luther  Boardman  and  Caleb  Doane  were 
agents,  or  either  of  them  was  an  agent,  of  the  respondent. 

It  was  shown  that  there  existed  what  was  called  a  Reform 
Association  for  the  county  of  Welland.  The  witness,  James 
Henderson,  said  that  he  had  been  connected  with  this 
association  from  1852  or  1853.  He  said  it  was  an  organized 
body  for  bringing  forward  candidates,  and  when  a  candi- 
date was  brought  forward,  to  do  all  in  their  power  to  have 
him  elected.  He  said  Boardman  was  present  at  meetings 
of  this  association,  and  took,  as  he  put  it,  as  much  part  as 
any  of  us."  He  said  that  at  these  meetings,  or  some  of 
them,  resolutions  were  passed  to  the  effect  that  all  reformers 
present  might  vote.    From  the  evidence  given,  it  was  (to 
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me)  somewhat  difficult  to  understand  what  constituted 
membership  in  the  Association,  or  whether  or  not  member- 
sliip  extended  to  all  reformers  in  the  county  who  saw  fit 
to  attend  the  meetings. 

The  organization  spoken  of  by  the  witness  did  not 
appear  to  be  a  well  defined  thing,  and  I  am  strongly 
inclined  to  think  that  it  was  very  imperfect,  and  not 
such  an  organisation  as  that  mentioned  by  Mr.  Justice 
G Wynne  in  the  East  Northumberland  Case,  H.  E.  C.  387, 
or  one  doing  its  work  at  all  in  the  same  wa}^ 

A  committee  and  sub-committee  were  appointed  for  the 
township  in  which  Boardman  resided,  but  he  was  not  upon 
any  of  these  committees,  nor  so  far  as  appears,  upon  any 
other  committee  for  election  purposes. 

Several  committee  meetings  were  held  at  Boardman's 
house,  w^hich  was  an  hotel  or  tavern,  and  he  was 
present  at  some,  if  not  all  of  them.  There  w^ere 
as  many  as  three  or  four  of  them.  Henderson  says 
that  Boardman  was  not  one  of  the  committee,  and  might 
liave  been  expelled  from  the  meetings.  He  also  says  that 
he  (Henderson)  cannot  say  that  Boardman  did  more  at 
these  meetings,  or  any  of  them,  than  any  owner  of  a  hotel 
would  do  at  a  meeting  held  in  his  house.  He  says  that  no 
duty  was  assigned  to  Boardman,  and  he  could  not  say  that 
he  did  anything  in  particular,  but  that  he  seemed  to  take 
as  much  interest  as  any  one.  The  same  witness,  in  another 
part  of  his  evidence,  says  that  Sibbitt  and  Collins  were 
named  as  persons  that  Boardman  might  influence,  but  he 
could  not  say  that  Boardman  was  to  go,  or  promised  to  go, 
and  see  these  persons  or  either  of  them. 

Boardman  says  that,  excepting  going  to  see  one,  Raap 
(who,  if  I  recollect  rightly,  was  an  alien,  and  had  no  vote), 
and  in  his  own  house,  he  did  no  canvassing.  He  says  that 
three  or  four  meetings  were  held  in  his  house,  that  he  did 
not  report  to  these  meetings  or  any  of  them  what  he  had 
been  doing  because  he  had  been  doing  nothing.  He  says 
he  thinks  there  were  some  persons  who  had  not  seen 
the  respondent,  and  who  desired  to  see  him,  and  that  he 
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told  the  respondent  this,  and  gave  him  the  name  of  one 
person. 

There  was  evidence  tending  to  show  that  Boardman 
had  much  influence  on  municipal  matters,  and  that  in  such 
matters  a  party  called  the  "  Boardman  party,"  was  a  strong 
party.  There  was  a  good  deal  of  evidence  given  with 
respect  to  the  position  of  Boardman  in  reference  to  the 
election.  Much  of  this  was  in  relation  to  the  resignation 
of  a  license  commissioner  and  the  supposed  reason  for  it,, 
which  did  not  seem  to  me  very  pertinent  or  material.  I 
think,  however,  that  the  whole  of  the  evidence  on  the  sub- 
ject did  not  show  the  position  of  Boardman  to  be  materi- 
ally different  from  what  it  appears  to  be  from  the  parts  to 
which  I  have  referred.  In  the  contention  that  Boardman 
was  shown  to  have  been  an  agent  of  the  respondent,  the 
East  Northumberland  Case,  to  w^hich  I  have  already  re- 
ferred, was,  amongst  others,  relied  on. 

Boardman  was  not  upon  any  committee.  He  was  not  a 
canvasser.  It  is  not  shown  that  he  had  any  authority 
from  the  respondent,  or  from  any  one  on  his  behalf,  or  from 
any  committee,  or  from  the  Association,  to  constitute  an 
agency.  It  is  not  shown  that  the  respondent  expected  or 
claimed  to  be  entitled  to  his  assistance,  or  that  he  recoo-- 
nised  any  act  done  by  him,  or  gave  him  any  instructions 
or  even  any  caution  such  as  was  given  in  the  North  Onta^rio 
Case  H.  E.  C.  324,  or  such  as  in  this  case  was  shown 
to  have  been  given  to  Tookey  and  Flynn. 

The  respondent  did  not  accept  the  nomination  tendered 
him  by  the  convention  for  some  time  afterward,  and  he  did 
not,  and  could  not  then,  have  given  the  members  of  it  any 
authority  or  instructions  to  solicit  votes  for  him,  and  it 
does  not  appear  that  he  did  so  or  had  any  opportunity  of 
doing  so  afterwards. 

In  the  JS^orth  Ontario  Case,  H.  E.  C,  at  p.  323,  Chief 
Justice  Wilson  is  reported  to  have  said,  "  I  cannot  do  better, 
after  reading  most  of  the  law  on  the  subject,  than  accept  as 
my  principal  guide,  as  to  what  will  constitute  agency,  the 
rules  of  Mr.  Justice  Grove  in  the  Taunton  Case,  2  O.  M.  &  H. 
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66,  and  inquire  whether  the  candidate  or  his  agent  did  em- 
ploy the  person  whose  conduct  is  impugned  to  act  on  his 
behalf  or  did,  to  some  extent,  put  himself  in  such  person's 
hands,  or,  did  make  common  cause  with  him  for  the  purpose 
of  promoting  the  election;  and  in  theWakefield  Case  (2  O'M. 
&  H.  200)  when  the  same  learned  Judge  uses  the  like  lan- 
guage, of  the  candidate  placing  himself  or  allowing  himself 
to  be  in  the  hands  of  certain  persons,  or  making  common 
cause  with  them. 

Adopting  these  rules  here,  and  they  seem  to  be  very  sen- 
sible and  comprehensive,  I  do  not  perceive  how  I  can 
fairly,  on  the  evidence,  arrive  at  the  conclusion  that  it  has 
been  shown  that  Boardman  was  the  agent  of  the  respon- 
dent, and  I  am  of  the  opinion  that  such  agency  has  not 
been  established. 

As  to  Caleb  Doane,  it  was  argued  that  he  attended  a 
meeting,  and  thereby  became,  or  was  shown  to  have  been, 
an  agent  of  the  respondent. 

Caleb  Doane,  in  his  evidence  says  that  Francis  Augustine 
told  him  of  a  meeting  at  the  Humberstone  school-house, 
and  that  he  went  there,  that  there  were  there  about  a  half 
a  dozen  people ;  that  they  had,  he  thought,  a  voter's  list, 
or  more  than  one,  that  he  himself  had  not  any  list  in  his 
hand,  that  he  might  have  seen  the  others  "  at  the  lists  "  but 
he  did  not  hear  them  go  through  any  of  it.  It  is  not  shown 
that  Caleb  Doane  was  active  or  did  much  work  of  any  kind 
at  the  election,  but  in  doing  the  little  that  he  did  do  he 
went  wrong.  It  is  not  shown  that  he  had  any  authority 
from  the  respondent,  or  from  any  one  on  his  behalf,  or 
from  any  committee,  or  from  the  Association,  or  that  there 
was  any  recognition  in  any  way  of  any  act  that  he  did. 
There  is  simply  the  fact  that,  in  the  way  he  tells  it,  he 
attended  this  meeting. 

In  the  Forth  Ontario  Case,  H.  E.  C,  at  p.  317,  it 
is  said,  "A  person  upon  a  committee,  but  not  shown 
how  he  got  there  or  what  he  was  to  do,  who  wrote  a  letter 
offering  to  pay  a  voter's  travelling  expenses  was  held  not 
to  be  an  agent."    And  the  passage  from  the  judgment  of 
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Bramwell,  B.,  in  the  Windsor  Case,  (2  O'M.  &  H.  88)  is 
referred  to,  which  is  in  these  words,  "  If  we  were  to  hold 
this  man  to  be  an  agent  it  would  make  the  law  of  agency, 
as  applicable  to  candidates, positively  hateful  and  ludicrous." 

If  I  adopt  this  in  conjunction  with  tho  rules  before 
alluded  to  which  were  adopted  by  Chief  Justice  Wilson 
^s  his  principal  guide  in  the  North  Ontario  Case,  supra, 
and  so  far  as  I  have  been  able  to  see  from  a  perusal 
of  many  authorities  upon  this  somewhat  puzzling  question 
of  agency  in  election  cases  there  are  no  better  rules  to 
adopt,  I  do  not  see  how  I  can  arrive  at  the  conclusion  tliat 
Caleb  Doane  has  been  shown  to  have  been  an  agent  of  the 
respondent,  and  I  am  of  the  opinion  that  it  has  not  been 
shewn  that  he  was  such  agent. 

I  am  therefore  of  the  opinion  that  it  has  not  been  proved 
that  either  Luther  Boardman  or  Caleb  Doane  was  an  agent 
of  the  respondent. 

Charges  Nos.  48  and  49,  the  payment  of  money  for 
travelling  expenses  by  agents  of  the  respondent  to  one 
John  Mahagan,  a  voter,  were  found  proved  on  the  evidence  ; 
but  it  was  also  found  that  the  act  done  was  without  the 
knowledge  or  consent  of  the  candidate. 

The  question  then  to  be  decided  was,  w^hether,  under 
sec.  15^  of  the  Elections  Act,  the  corrupt  act  proved  to 
have  been  committed  by  an  agent,  without  the  knowledge 
or  consent  of  the  candidate,  was  of  such  a  trifling  nature 
that  the  result  could  not  have  been  affected  thereby,  either 
alone  or  in  connection  with  other  illegal  practices. 

On  this  point,  both  the  learned  Judges  gave  the  follow- 
ing judgments  : 

January  16,  1884.  Patterson,  J.  A. — We  have,  during 
progress  of  this  trial,  disposed  of  a  number  of  the  charges 
of  which  particulars  have  been  given,  by  holding  that  tL<^ 
petitioner  failed  in  his  attempt  to  establish  them  by  proof, 
a,nd  we  have  held  that  as  to  some  other  charges  he  had 


WELLAND. 


391 


loeen  more  successful.  One  of  these  was,  a  charge  of  the 
violation  of  sec.  154  of  the  Election  Act  by  the  payment, 
on  behalf  of  the  respondent,  of  the  travelling  expenses  of 
one  Mahagan,  a  voter  at  Stonebridge,  in  returning  from 
the  poll  at  that  place  to  a  place  in  the  United  States,  where 
he  worked.  The  agent  by  whom  this  corrupt  act  was 
committed  was  one  Flynn,  of  whom  we  do  not  hear  in 
connection  with  any  other  charge,  or  one  Twohey,  from 
whom  the  money  actually  came,  and  whose  name  does  not 
again  occur  in  the  evidence  as  doing  anything  about  the 
election. 

We  also  found  that  one  Caleb  Doane  was  guilty  of 
bribery  by  giving  a  dollar  to  each  of  two  men  named 
Wagner  to  induce  them  to  vote  for  the  respondent,  and  of 
offering  money,  though  not  any  definite  sum  of  money,  to 
one  Martin  Morningstar  for  the  same  purpose  ;  but  we  did 
not  find  that  Doane  was  an  agent  of  the  respondent 

And  we  held  that  Luther  Boardman  was  guilty  of 
violating  sec.  157  by  giving  liquor,  at  his  tavern,  on  polling 
day,  and  during  the  hours  of  polling,  to  one  ChafFey. 

Mahagan  lived  in  Port  Colborne.  He  was  working  at 
some  place  in  Pennsylvania,  and  happened  to  be  home,  on 
account  of  some  illness  in  his  family,  some  days  before  the 
election;  and  at  Flynn's  request,  he  put  off  his  return  to 
Pennsylvania  till  after  he  had  voted.  His  vote  was  secured 
by  keeping  him  in  the  Province  ;  but  there  is  no  evidence 
to  suggest  that  it  was  otherwise  influenced,  or  intended  to 
be  influenced,  by  the  payment  of  his  return  fare  to 
Pennsjdvania. 

The  nature  and  extent  of  the  acts  done  by  Doane  are 
shewn  by  what  I  have  said  of  them. 

In  Boardman's  case,  the  liquor  was  given  to  a  person 
who  had  already  voted,  and  who  asked  for  it  because  he 
was  cold,  and  who,  moreover,  was  a  supporter  of  the 
opponent  of  the  respondent.  It,  therefore,  neither  had 
nor  was  intended  to  have  any  influence  on  the  election,  or 
any  reference  to  the  election. 

We  did  not  consider  that  the  evidence  which  was  brought 
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under  our  notice  in  connection  with  this  charo^e  was  suffi- 
cient  to  fix  Boardman  with  the  status  of  accent ;  and  the 
character  of  the  'act  proved  against  him,  which,  though 
made  by  the  statute  a  corrupt  practice,  in  no  moral  sense 
savored  of  corruption,  was  not  such  as  to  tempt  the  Court 
to  strain  the  evidence  in  that  direction. 

Another  charge  with  w^hich  Boardman  is  associated  has 
now  been  argued  before  us.  It  has  been  urged  that  it 
may  still  be  proper  to  hold  him  to  have  been  an  agent  of 
the  respondent,  and  I  am  inclined  to  think  that  if  we 
should  adopt  the  view  contended  for,  on  the  part  of  the 
petitioner,  of  the  charge  I  allude  to,  the  conclusion  that 
Boardman  was  an  agent  would  follow  very  much  as  a 
matter  of  course.  I  shall  refer  to  this  again.  In  the 
meantime,  I  may  remark  that  his  agency  does  not  seem 
very  important,  since  one  corrupt  act  by  an  agent  having 
been  found,  the  question  of  the  avoidance  of  the  election 
depends  on  the  view  taken  of  the  character  and  extent  of 
such  other  illegal  practices  as  have  to  be  looked  at  in  con- 
nection with  the  corrupt  act  so  found,  and  not  necessarily 
on  the  agency  of  the  persons  who  may  have  been  guilty  of 
them. 

The  acts  of  Doane,  and  the  giving  of  the  liquor  to 
ChafFey  by  Boardman  have  no  connection  wdth  each  other, 
and  are  equally  dissociated  from  the  payment  of  Mahagan's 
expenses. 

Taking  all  these  together,  and  assuming  the  utmost 
effect  that,  either  by  disregarding  or  overstraining  the 
evidence,  could  be  attributed  to  them,  nothing  more  could 
be  claimed  than  that  in  each  case  a  vote  may  have  been 
diverted  from  one  candidate  and  cast  for  the  other,  making 
a  difference  of  ten,  or  double  the  number  of  the  votes,  in  the 
majority.  The  result  would  still  be  a  decided  majority^ 
and  so  the  result  could  not  be  reasonably  supposed  to  have 
been  affected,  even  on  that  very  extreme  treatment  of  the 
evidence. 

If  we  could  properly  read  the  phrase  "  affect  the  result' 
as  meaning  "  reduce  the  majority,"  or  regard  the  word 
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"  result "  as  embracing  all  the  collateral  consequences,  such 
as  gain  or  loss  of  prestige  which  might  follow  from  the 
apparent  popularity  of  a  candidate  as  measured  by  the 
majority  of  votes  over  his  opponent,  we  might  say  the 
result  was  affected  wherever  a  vote  was  struck  off.  Mr. 
McCarthy  cited  a  dictum  of  Mr.  Justice  Grove  in  the 
Hackney  Case,  2  O'M.  &  H.  at  p.  84,  where  in.  discussing  a 
provision  (35  &  36  Vict.  cap.  33,  sec.  13)  equivalent  to  sec. 
107  of  the  Election  Act  of  Ontario  he  suggested  that  the 
expression,  "  the  result  of  the  election,"  might  not  neces- 
sarily mean  the  result  as  to  another  candidate  being 
elected  at  the  polls,  and  that,  within  the  meaning  of  the 
section,  the  result  might  be  affected  by  the  reduction  of  a 
majority  of  500  to  100.  That  case  turned  upon  the  ques- 
tion whether  the  election  had  been  conducted  in  accordance 
with  the  principles  laid  down  in  the  Ballot  Act,  rather 
than  upon  the  inquiry  whether  the  irregularities  had 
affected  the  result,  and  it  does  not  amount  to  a  decision 
upon  the  interpretation  of  those  words. 

The  observations  of  the  learned  Judge  by  no  means  con- 
vince me  that  the  view  he  suggests  is  capable  of  being 
maintained.  In  my  opinion  the  result  referred  to  in 
sec.  159,  which  is  that  with  which  we  are  concerned,  and 
I  should  say  also  in  sec.  197,  is  the  result  which  touches 
the  rio^ht  to  the  seat  which  is  bein^  contested — in  other 
words,  the  majority  of  legal  and  honest  votes. 

It  was  scarcely,  if  at  all,  contended  that  the  result  could 
be  reasonably  supposed  to  have  been  affected  by  the 
practices  to  which  I  have  been  alluding ;  but  it  has  been 
very  strongly  urged  that  there  are  four  other  charges,  all 
or  some  of  which  we  ought  to  hold  established  by  the 
evidence ;  and  that  these  charges  or  such  of  them  as  may 
be  held  to  be  established,  either  alone,  or  in  connection 
with  the  illegal  practices  already  found,  must  deprive  the 
respondent  of  the  saving  effect  of  sec.  159 ;  and  it  is 
further  submitted  that  whether  these  charges  are  techni- 
cally  established  or  not.  there  has  been,  at  all  events^ 
much  illegality  and  corruption  shewn,  which  ought  to  be 
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looked  at  in  connection  with  the  specific  acts  that  have 
been  proved,  and  which  so  regarded,  makes  it  improper  to 
say  that  the  result  cannot  have  been  affected  or  cannot  be 
reasonably  supposed  to  have  been  affected. 

One  of  these  four  charges, is  that  the  respondent  prom- 
ised to  procure  or  to  endeavor  to  procure  the  office  of 
license  commissioner  for  the  county  of  Welland,  for  a 
I  person  unknown  to  the  petitioner,  to  induce  Luther  Board- 
man  to  procure  or  endeavor  to  procure  the  return  of  the 
respondent  to  serve  in  the  Legislative  Assembly. 

This  is  a  charge  of  bribery  in  the  terms  of  section  149  of 
the  Election  Act. 

There  is  no  evidence  whatever  to  support  the  charge  in 
this  shape. 

The  facts  sought  to  be  established  are  that  Board- 
man,  who  keeps  a  hotel,  was  dissatisfied  with  a  Mr. 
Henderson  who  had  been  for  some  years  one  of  the  license 
commissioners  for  the  county  of  Welland,  and  desired  his 
removal  from  that  office,  and  that  the  respondent,  in  order 
to  conciliate  Boardman,  who  is  said  to  have  some  influence 
at  elections,  promised  to  endeavor  to  procure  the  removal 
of  Henderson.  No  one  has  suggested  that  Boardman's 
object  was  to  secure  the  position  for  any  particular  per- 
son—  what  is  said  to  have  been  aimed  at  was  the  getting 
rid  of  Henderson. 

But  while  the  charge,  in  the  shape  in  which  it  appears 
in  the  particulars,  is  not  at  all  pointed  at  by  the  evidence ^ 
I  do  not  say  that  a  charge  of  bribery  under  some  of  the 
definitions  contained  in  sec.  149,  might  not  be  made  out  by 
proof  of  a  corrupt  agreement  to  procure  the  dismissal  of 
an  obnoxious  person — and  I  have  carefully  considered  the 
evidence  with  a  view  to  satisfy  myself  whether  it  can  be 
fairly  treated  as  proving  such  an  agreement  or  understand- 
ing. 

The  fact  that  Boardman  wished  to  have  Henderson 
removed  is  clear  enough.  The  removal,  hoAvever,  not 
meaning  dismissal,  but  merely  that  he  should  not  be  reap- 
pointed after  the  end  of  1882,  when  the  current  appoint 
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ment  expired.    The  appointment  is  annual,  and  is  usually 
made   in  January.    It   appears  that   Henderson,  either 
because  of  Boardman's  hostility,  or  because  he  could  not 
work  pleasantly  with  one  of  his  colleagues,  had  sent  in  his 
resignation  of  the  office  in  1882,  but  had  been  persuaded  ta 
recall  it.  The  respondent  does  not  appear  to  have  had  an}^- 
thing  to  do  with  this,  the  communications  being  between 
Henderson  and  Mr.Harcourt,who  represented  the  County  of 
Monck  but  lived  in  Welland.    It  also  appears  that  Mr.  Hen- 
derson had  no  idea  that  he  would  be  re-appointed  for  1883, 
and  that  Mr.  Harcourt  had  stated  that  Henderson  would  not 
again  accept  the  appointment.  Mr.  Henderson  was  gazetted 
in  March,  1883,  which  was  after  the  election,  as  a  commis- 
sioner for  1883,  but  he  tells  us  he  received  no  other  inti- 
mation of  his  appointment,  and  as  a  matter  of  fact  he 
never  acted.    Representations  were  made  to  him  by  some 
members  of  the  Reform  party,  of  which  Henderson  was 
himself  an  active  member,  that  it  would  be  for  the  good  of 
the  party  that  he  should  not  accept  the  appointment,  but- 
this  was  after  the  Gazette  had  announced  the  appointment 
in  March.    And  although  the  action  was  dictated  by  a 
desire  to  allay  the  displeasure  which  Boardman  felt  and 
expressed  when  he  heard  of  the  appointment,  it  is  not  in 
any  way  traced  to  the  respondent  or  brought  into  connec- 
tion with  any  antecedent  promise.    The  utmost  which  we 
could  say  upon  the  evidence  the  respondent  did  or  said 
about  the  matter  was  to  repeat  to  Boardman  what  Harcourt 
had  said,  namely,  that  Henderson  would  not  again  accept 
the  appointment. 

If  we  could  properly  find  on  the  evidence  that  the  res- 
pondent, either  in  connection  with  this  matter  or  apart 
from  it,  had  sought  to  procure  the  active  services  of  Board- 
man  in  promoting  his  election,  there  would,  of  course,  have 
no  longer  been  any  question  of  the  agency  of  Boardman^ 
even  though  the  conduct  of  the  respondent  stopped  short 
of  holding  out  to  him  any  corrupt  inducement ;  but  I  do 
not  think  the  evidence  respecting  this  subject  of  the  license 
commissioners  can  fairly  be  treated  either  as  proving  an 
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attempt  to  bribe  Boardman,  or  as  adding  to  the  other  evi- 
dence relied  on  to  shew  him  to  have  been  an  agent  of  the 
respondent. 

Another  particuhir  charges  the  respondent  with  bribing 
persons  named  Roach  and  Chambers  by  a  promise  to  pro- 
cure a  license  for  a  hotel  which  Roach  was  buying  from 
some  members  of  the  Chambers  famil}^  The  house  had 
been  licensed  for  years;  but,  being  out  of  repair,  the 
inspector  had  not  reported  it  for  license  in  1882.  It  was 
bought  in  March,  1883,  by  Roach,  who  succeeded  in  getting 
a  license.  How  he  managed  to  succeed  does  not  appear ; 
but  we  should  be  finding,  not  upon  evidence,  but  contrary 
to  the  evidence,  if  we  decided  that  the  renewal  of  the 
license  to  this  house  was  the  result  of  any  such  corrupt 
act  as  that  charged,  or  that  the  respondent  had  any  con- 
nection with  the  granting  or  procuring  of  the  license.  The 
only  circumstance  on  which  even  a  suspicion  can  be  founded 
is  that  Hiram  Chambers,  who,  by-the-bye,  is  sworn  to  have 
had  no  interest  in  the  license,  wrote  to  one  Hendershott 
asking  him  to  vote  for  the  respondent,  and  saying  that  by 
so  doing  "  you  will  oblige  us,"  which  he  explains  to  mean 
the  respondent  and  him.  But  that,  while  it  w^ould  be  con- 
sistent with  or  confirmatory  of  evidence,  if  there  were  any, 
of  a  corrupt  bargain,  cannot  by  itself  prove  it. 

Then  it  is  charged  that  Luther  Boardman  bribed  George 
Haun  by  a  payment  of  money,  the  fact  attempted  to  be 
proved  being  under  cover  of  a  loan  of  either  $3  or  $5, 
money  was  given  by  way  of  a  bribe.  The  money  is  proved 
to  have  been  given,  and  a  promissory  note  for  $5,  with  the 
addition  of  fifty  cents,  said  to  be  for  interest,  was  taken. 
The  parties  to  the  transaction,  who  are  the  only  witnesses 
upon  the  charge,  tell  us  that  the  note  was  for  money  really 
lent,  $2  a  short  time  before  the  election,  and  $3  on  the 
election  day,  and  that  it  had  no  reference  to  the  election. 
One  may  not  feel  entirely  inclined  to  adopt  the  belief  that 
the  whole  essence  of  the  matter  has  been  candidly  disclosed^ 
but  that  suspicion  cannot  be  taken  to  satisfy  the  burden 
of  proof  which  is  upon  the  petitioner,  and  it  is  therefore 
impossible  to  say  that  this  charge  has  been  sustained. 
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The  fourth  charge  involves  more  serious  considerations. 
It  embi-aces  three  items  of  the  particulars,Nos.4,5,and  6,  and 
is  to  the  effect  that  Benjamin  Upper,  who  is  alleged  to 
have  been  an  agent  of  the  respondent,  was  guilty  of  bribery 
by  offering  money  to  one  William  M.  Thomas  to  induce 
him  to  vote  for  the  respondent  or  to  refrain  from  voting ; 
and  by  offering  or  paying  money  to  one  Samuel  Mclnnes 
for  a  similar  purpose.  That  money  was  offered  to  Thomas 
to  induce  him  to  refrain  from  voting,  and  was  refused  by 
liim,  is  proved  by  his  own  testimony,  the  truth  of  which 
there  is  no  reason  to  doubt ;  and  that  the  offer  was  made 
in  the  interest  of  the  respondent  is,  I  think,  a  reasonable 
inference  from  all  the  facts.  It  is  not  proved  in  terms  by 
Mclnnes  that  either  a  payment  or  an  offer  was  made  to 
him ;  but  it  is  urged  that,  while  he,  in  terms,  denies  that 
he  was  approached  in  either  of  those  forms,  we  ought  to 
infer  from  his  evidence  that  he  was  really  paid  ten  dollars 
or  more  to  stay  at  home  and  not  vote.  He  was  certainly 
spoken  to  about  his  vote  by  the  same  man  who  tempted 
Thomas,  which  is  sufficient  to  show  the  activity  of  that  man. 
and  which,  having  regaid  to  the  act  of  bribery  in  the  case 
of  Thomas,  makes  it  of  little  moment  whether  Mclnnes 
was  actually  paid  or  even  actually  offered  money. 

But  the  man  who  approached  these  voters  was  not  Ben- 
jamin Upper  in  his  own  person,  and  nobody  has  been  able 
to  tell  us  who  he  was.  He  was  a  stranger  in  the  neigh- 
bourhood. Upper  had  begun  the  day  at  Allanburgh  tow^n- 
hall  where  the  poll  was  being  held,  and  started,  as  he  tells 
us,  about  eleven  o'clock,  to  drive  to  Port  Kobinson.  He 
overtook  the  mysterious  stranger  who  asked  him  for  a  ride, 
with  which  request  Upper  of  course  complied.  Jt  is  not 
likely  that  any  one  in  his  place  would  have  done  other- 
wise. The  stranger  was  not  communicative,  and  Upper's 
curiosity  was  so  far  restrained  by  his  good  breeding  that 
he  did  not  ask  his  companion  who  he  was,  or  whence  he 
came,  or  why,  on  that  cold  February  day,  he  was  travelling 
on  foot  on  that  unfamiliar  road.  The  stranger,  however, 
infjuired  whei'e  Mclnnes  lived,  and  Upper  was  able  to 
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inform  him,  although  he  did  not  know  Mclnnes  personally; 
and  he  also  kindly  acceded  to  the  stranger's  request  to  drive^ 
to  the  house,  although  going  there  and  returning  to  the 
Stone  Road,  which  led  to  Port  Robinson,  involved  the 
addition  of  a  mile  to  the  length  of  their  drive. 

Before  turning  off  the  Stone  road  they  met  a  man  driving 
his  sleigh  with  a  load,  and  the  stranger,  asking  who  he  was, 
and  being  told  he  was  William  Thomas,  desired  to  speak 
to  him.  Mr.  Upper  obliged  him  by  waiting  while  he  got 
out  of  the  buggy,  followed  Thomas,  conversed  with  him, 
and  returned.  It  was  at  this  time  the  offer  was  made  to 
Thomas,  but  Mr.  Upper  who  sat  in  his  buggy  did  not  hear 
it.  Then  they  drove  on  to  the  Mclnnes  farm,  the  stranger 
maintaining  his  reticence  as  to  his  business  with  the  man 
he  was  in  search  of,  and  as  to  the  object  of  his  incursion 
into  the  neighbourhood,  as  well  as  to  his  personal  identity. 

I  was,  until  after  the  last  argument  before  us,  under  what 
I  now  believe  to  be  a  misapprehension  respecting  the  effect 
of  the  evidence  concerning  the  visit  to  Mclnnes.  I  thought 
there  was  a  discrepancy  between  Upper's  statement  that 
Mclnnes  was  not  at  home  when  the  stranger  called,  or 
rather  between  the  stranger  s  statement  to  Upper  that  he 
had  not  found  Mclnnes  at  home,  and  Samuel  Mclnnes's 
statement  that  he  was  in  the  porch  cutting  wood  when 
tlie  two  drove  up,  and  was  there  interviewed  b}^  his  visitor. 
But  a  reference  to  the  reporter's  notes  has  convinced  me  I 
was  mistaken,  and  has  at  the  same  time  removed  part  of 
the  impression  I  had  formed  against  the  honesty  of  the' 
evidence  given  by  Mclnnes.  I  now  understand  the  facts 
to  be  that  Mclnnes,  the  father,  was  the  person  sought  for. 
He  was  not  at  home,  having  gone  to  vote,  when  the  stranger 
encountered  Mclnnes,  the  son,  in  the  porch,  and  had  with 
him  the  conversation,  which,  if  to  see  him  had  been  the 
object  of  the  visit,  seemed  something  very  different  from 
what  one  would  have  expected  to  hear.  Samuel  tells  us 
that  the  stranger  asked  him  if  he  had  a  vote  and  if  he 
intended  to  vote,  and  being  told  by  the  young  man  that  he 
believed  he  had  a  vote,  as  the  people  told  him  he  had,  and 


WEI.LAND. 


399^ 


that  he  intended  to  vote  after  his  father  came  in,  left  him 
without  any  further  allusion  to  the  voting.  The  reason 
given  for  not  voting  by  Samuel  Mclnnes,  may  not  be  very 
satisfactory.  It  is  that  the  neighbours  said  he  had  received 
ten  dollars  not  to  vote,  and  he  v^ould  not  undeceive  them  ; 
but  it  is  at  least  consistent  with  his  telling  us  that  when 
his  father  returned  home,  not  long  after  the  men  had  been 
there,  he  told  Samuel  that  the  neighbours  were  saying  this. 
Samuel  may  be  speaking  truth  or  not  in  telling  us  this, 
but  if  such  a  story  were  at  that  time  in  circulation,  it  could 
scarcely  have  ascribed  the  bribe  to  this  visit  of  Upper  and 
the  other. 

After  these  two  interviews,  Upper  and  his  passenger 
returned  to  the  Stone  road  ;  but,  instead  of  the  former 
pursuing  his  journey  to  Port  Kobinson,  he  drove  back  to 
Allanburgh,  to  which  place  the  stranger  wished  to  return, 
and  left  him  at  the  town-hall  where  the  poll  was  being 
held. 

The  contention  for  the  petitioner  is,  that  these  acts  done 
by  the  unknown  stranger  must,  under  the  circumstances, 
be  attributed  to  Benjamin  Upper,  and  that  all  the  mystery 
made  about  the  affair  is  only  a  cloak  to  conceal  the  hand 
of  Upper  who  was  the  real  actor. 

I  think  the  evidence  goes  a  long  way  towards  that  con- 
clusion, if  it  does  not  render  it  the  necessary  one.  We  have 
the  fact  that  Upper,  who  was,  to  say  the  least,  a  sympa- 
thiser with  the  respondent,  drove  the  stranger  under  circum- 
stances which  require  explanation  ;  and  we  really  have  no 
explanation  which  commends  itself  to  me,  as  proving  honest 
ignorance  of  the  purpose  of  the  stranger's  visit,  or  which 
satisfactorily  negatives  knowledge  or  walful  blindness.  I 
do  not  think  that  even  the  proverbial  presumption  in 
favor  of  innocence  requires  us  to  receive  the  account  given 
to  us  as  shewing  that  the  two  men  got  together  on  this 
election  day  when  the  mind  of  each  of  them  was  full  of 
the  contest  that  was  going  on,  and  in  which  they  had  been 
each  taking  some  part,  in  the  casual  way  described,  just 
as  one  wayfarer  may  overtake  and  pick  up  another,  and 
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that  nothing  was  said  upon  the  topic  of  the  day,  and  that 
one  of  them  answered  the  other's  inquiry  as  to  one  man 
after  another — Mclnnes  and  Thomas — without  referring 
those  inquiries  to  the  subject  of  the  vote  ;  and  that  one 
first  went  out  of  his  way  to  put  the  other  into  communica- 
tion Avith  a  voter,  and  then  further  postponed  his  visit  to 
Port  Robinson  until  he  had  returned  his  new  and  nameless 
friend  to  the  scene  of  the  polling  at  Allanburgh,  without 
connecting  the  expedition  of  the  stranger  with  the  election, 
and  without  a  thought  as  to  which  side  was  to  benefit  by 
what  he  so  kindly  aided  the  stranger  in  doing. 

I  am  prepared  to  accede  to  this  part  of  the  argument  for 
the  petitioner,  and  to  deduce  from  the  conduct  of  Upper, 
which  to  my  mind  has  not  been  explained  away,  the  con- 
clusion that  the  offer  to  Thomas  was  in  effect  an  offer  made 
by  Upper,  and  that  whatever  took  place  with  Mclnnes 
should  also  be  attributed  to  him.  I  do  not  see  my  way  to 
hold,  as  proved,  any  offer  or  payment  to  Mclnnes.  His 
explanation  of  the  possession  by  him,  soon  after  the  polling 
day,  of  ten  dollars  or  moie,  may  not  have  been  very  con- 
vincing. The  father  to  whom  he  gave  that  money,  and 
who  is  said  to  have  brought  him  the  report  of  the  talk  of 
his  being  bribed,  was  not  called.  Under  all  the  circum- 
stances it  would  be  going  too  far  to  hold  the  fact  to  be  the 
opposite  of  what  the  witness  swears  it  was. 

It  does  not  seem  to  me  of  much  importance  whether  the 
corrupt  offer  to  Tnomas  was  the  act  of  Upper  or  that  of 
the  stranger  alone.    It  was  simply  one  corrupt  act. 

We  are  asked  to  find  that  Upper  was  an  agent.  I  think 
for  the  reasons  I  have  given  with  re2;'ard  to  Boardman,  that 
little  or  nothing  turns  on  the  agency  of  Upper.  But  I 
cannot  hold  upon  the  evidence  before  us  that  he  was  an 
agent,  without  extending  the  same  status  to  every  one  who 
exerted  himself  to  any  extent  in  forwarding  the  election  of 
the  respondent.  There  is  nothing  proved  which  strikes 
me  as  capable  of  being  acted  upon  as  evidence  either  of 
his  appointment  by  the  respondent  or  his  authorized  agents, 
or  recognition  of  him  as  acting  on  the  respondent's  behalf. 
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There  remains  the  important  question  of  the  appli,cation 
of  section  15^. 

I  never  approach  this  subject  without  feeling  that  a  task 
has  to  be  undertaken,  for  the  performance  of  which  we 
have  a  rather  indefinite  rule  laid  down,  although  perhaps 
as  definite  a  one  as  could  be  framed  in  view  of  the  endless 
variety  of  the  facts  to  which  it  has  to  be  applied. 

We  have  to  say  whether,  a  corrupt  act  having  been 
proved  to  have  been  committed  by  an  agent,  the  direct  effect 
of  which  is  to  avoid  the  election,  the  case  is  one  in  which 
the  trouble  and  expense  of  a  new  election  would  be  un- 
necessary and  useless ;  and  the  criterion  is,  if  the  corrupt 
act  committed  by  the  agent  was  of  such  trifling  nature  ox 
was  of  such  trifling  extent,  that  the  result  cannot  have 
been  affected,  or  be  reasonably  supposed  to  have  been 
affected,  by  such  act,  either  alone  or  in  connection  with 
other  illegal  practices  at  the  election. 

Now,  as  we  pointed  out  in  a  judgment  delivered  last 
summer  in  the  West  SimcoeCase,  (ante  128),  we  have  not 
to  enter  upon  a  quasi  scrutin}^  in  order  to  satisfy  ourselves 
of  the  number  of  votes  which  this  or  that  corrupt  act  or 
illegal  practice  may  possibly  have  diverted  from  one  can- 
didate and  given  to  another,  or  may  have  caused  to  be 
unpolled.  That  course  would  be  necessary  only  in  case  our 
duty  was  to  say  if  the  result  had  or  had  not  been  affected. 
And,  if  that  were  our  duty,  the  precise  character  and  extent 
of  every  illegal  practice  would  have  to  be  investigated  and 
gauged.  That  illegal  practices  may,  although  they  are  not 
coiTupt  acts,  affect  the  result,  and  of  course  affect  it  by 
addino^  to  or  taking^  from  the  votes  which  a  candidate 
receives  or  ought  to  receive,  is  assumed  by  the  section,  and 
that  that  effect  may  vary  with  the  character  and  extent  of 
the  illegal  act  may  be  taken  as  a  truism. 

I  therefore  understand  the  words  "  triflinej  nature  "  and 
"  trifling  extent  "  to  apply  to  the  illegal  practices  mentioned 
in  the  section  as  well  as  to  the  corrupt  acts.  Thus  I  take 
the  me^ining  to  be  that  a  corrupt  act  of  an  agent,  though 
considered  in  connection  with  other  illegal  practices  com- 
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mitted  at  an  election,  shall  not  (if  done  without  the  actual 
knowledge  and  consent  of  the  candidate)  avoid  the  election,, 
if  by  reason  of  its  trifling  nature  and  extent,  and  of  tlie 
trifling  nature  and  extent  of  the  other  illegal  acts,  the 
result  cannot  be  reasonably  supposed  to  have  been  affected. 
The  difficulty  I  feel  is  in  forming  a  satisfactory  judgment 
as  to  the  limits  intended  for  the  inquir}^  respecting  illegal 
practices.  Are  we  confined  to  such  illegal  practices  as 
have  been  specifically  proved  ;  or  are  we  intended  to  take 
into  account  practices  which  there  may  be  reasons  more  or 
less  strong  for  suspecting,  but  which  are  not  proved  ?  And 
if  our  attention  is  to  be  restricted  to  those  which  are 
proved,  must  they  not  also  be  charged  in  the  petition  and 
specified  in  particulars,  if  particulars  are  ordered  to  be 
oiven  ? 

In  the  West  Sioncoe  Case,  supra,  in  which  we  held  that 
the  seat  was  not  saved  by  section  159,  the  circumstances 
did  not  call  for  an  answer  to  these  questions.  The  cor- 
rupt act  there  found  was  a  breach  of  sec.  157  by  selling  or 
giving  spirituous  liquor  within  the  hours  of  polling,  a 
practice  which  had  been  continued  the  whole  day,  without 
any  regard  to  the  prohibition,  and  of  which  therefore  it 
was  not  possible  to  state  the  extent  or  to  say  it  was  trifling. 

The  same  thing  may  be  said  of  the  Lincoln  Election 
Case,  in  the  decision  of  which  F  took  part  some  j^ears  ago, 
and  in  which  the  illegal  practice  was  bribery,  under  the 
provision  now  found  in  sec.  149  (e),  by  advancing  money 
to  be  spent  in  bribery,  H.  E.  C.  493,  494,  497,  498. 

Yet  in  each  of  these  cases,  if  the  result  was  affected,  it 
must  have  been  by  a  series  of  acts,  no  one  of  which  was 
specifically  proved.  In  the  one  case  by  giving  liquor  to  a 
number  of  persons,  and  in  the  other  by  distributing  the 
money  among  many  individuals. 

The  opinion  which  one  is  naturally  inclined  to  adopt 
is  that  while  the  onus  is  upon  the  respondent  to 
satisfy  the  Court  of  the  trifling  nature  and  the  trifling  ex- 
tent of  any  corrupt  act  or  illegal  practice,  he  should  only 
be   called  on   to  rebut   or   minimise  those  of  which,. 
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b}''  some  form  of  pleading,  he  has  had  notice.  Thus, 
if  we  suppose  a  charge  that  A.  an  agent,  bribed 
B.  a  voter,  by  the  payment  of  money ;  and  if  we 
further  suppose  the  evidence  to  shew  that  A.  had  with 
him  a  large  sum  of  money,  under  circumstances  which 
raise  a  strong  and  not  unreasonable  suspicion  that  his 
object  was  to  spend  it  in  purchasing  votes,  one  of  those 
circumstances  being  the  payment  to  B.  of  one  dollar  to  in- 
duce him  to  vote  for  the  particular  candidate  ;  but  the  rest 
of  the  money  not  being  traced  ;  it  might  be  urged  with 
mucli  force  that  the  measure  of  the  corrupt  act,  both  in 
its  nature  and  its  extent,  was  the  payment  of  one  dollar 
and  the  influencing  of  one  vote,  which  could  not  be  sup- 
posed to  have  been  capable  of  affecting  the  result  when 
theie  may  have  been  a  substantial  majority. 

I  am  sensible  of  the  difficulty  of  meeting  an  argument 
of  this  kind  with  an  answer  which  shall,  in  all  respects,  ! 
squai  e  with  our  ideas  of  what  the  principles  of  pleading 
may  require;  but  I  am  not  sure  that  the  case  is  one  for  a', 
rigid  application  of  those  principles.    It  may  perhaps  be  ' 
as  correct  to  say  that  it  is  only  giving  effect  to  the  purpose 
and  intention  of  the  enactment,  without  violating  any 
principle  of  pleading,  to  hold  that,  in  sue)  a  case  as  I  have 
put,  the  surrounding  circumstances  show  the  nature  of  the 
S])ecific  act ;  and  that  while  its  extent  may  be  trifling,  its 
na'itre  as  one  overt  act  of  what  appears  or  may  reasonably 
be  assumed  to  be  an  arranged  system  of  operations,  would 
be  misdescribed  by  the  word  "  trifling." 

If  all  the  matters  which  are  proper  to  be  considered 
under  sec.  159  were  required  to  be  formally  put  in  issue, 
a  much  more  complex  system  of  pleading  would  have  to 
be  adopted  than  that  which  the  statute  contemplates. 

I  think  that  in  estimating  the  nature  and  extent  of  a  j 
corrui)t  act,  our  vision  is  not,  of  necessity,  to  be  limited  to; 
the  effect  of  the  act  which  has  been  specifically  charged 
or  specificall}^  proved  ;  but  we  are  to  look  at  its  history 
and   the   circumstances   connected  with  it;   but  I  am 
satisfied  that  the  "other  illegal  practices  at  the  election"^ 
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of  which  the  section  speaks,  are  only  such  acts  as  are- 
declared  illegal  by  the  Election  Act. 

This  term  "  illegal  practices,"  like  so  many  other  thingf*- 
in  the  statute,  is  not  free  from  ambiguity.  There  are 
many  things  forbidden,  and  therefore  made  illegal,  by  the 
statute,  as  e.g,  by  sec.  138,  refusing  to  obey  an  order  of  the 
Returning  Officer,  or  Deputy  Returning  Office]*,  to  arrest 
a  person  who  is  disturbing  the  peace  ;  by  sec.  140  refusing 
to  deliver  up  offensive  weapons ;  by  sec.  141  committing  a 
battery  ;  by  sec.  142  approaching,  armed,  within  two  miles 
of  a  polling  ])lace  ;  by  sees.  143  and  144  furnishing  flags  to 
be  carried  on  election  day,  or  ribbons  to  be  worn.  These 
acts,  while  prohibited  in  the  interest  of  peace  and  good 
order  at  elections,  and  in  that  sense  illegal,  are  no  doubt 
capable  of  in  some  way  affecting  the  result ;  but  I  do  not 
take  them  to  be  of  the  class  which,  under  sec.  159  are  ta 
be  considered  in  connection  with  the  proved  corrupt  act. 
I  take  that  class  to  include  those  practices  only  which  are 
dealt  with  in  the  group  of  sections  headed  "  Prevention  and 
punishment  of  corrupt  practices  and  other  illegal  acts  at 
elections,"  and  which  would  come  under  the  jurisdiction 
of  the  Court  for  trial  of  illegal  acts  created  by  sec.  174. 
But  all  these  acts  are  also  corrupt  practices,  being  either 
so  declared  in  the  sections  which  forbid  them,  or  by  the 
effect  of  the  interpretation  clause  ;  and  we  could  not  be 
required,  where  the  question  was  not  one  of  scrutiny,  to 
investigate  at  the  trial  any  corrupt  practice,  not  charged 
in  the  petition,  against  the  candidate  or  his  agents.  We 
have  in  this  another  reason  against  receiving  evidence 
upon  any  allegation  of  illegal  practices  except  those 
pleaded  ;  but  it  may  of  course,  and  often  does  happen  that 
while  the  proof  falls  short  of  sustaining  the  full  charge,  it 
may  disclose  a  corrupt  act,  or  illegal  practice,  (if  both 
expressions  need  be  used)  very  proper  to  be  considered  in 
connection  with  others. 

I  was  at  one  time  inclined  to  think  that  the  term 
"  illegal  practices,"  used  in  sec.  159  might  be  intended  to 
denote  something  more  than  the  words  "  illegal  ctctSy" 
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which  are  those  used  every  where  else,  as  in  sees.  154  and 
174,  and  as  perhaps  designed  to  point  to  a  class  of  acts  or 
course  of  conduct  to  which  a  particular  act  might  belong. 
But  as  the  draftsman  of  the  section  has  adopted  the  term 
"corrupt  act"  to  express  what  is  elsewhere  always  called 
a  "corrupt  practice,''  I  conclude  that  the  words  "practice  " 
and  "  act "  are  considered  interchangeable.  It  may  be  a 
question  whether  even  this  liberality  gives  a  meaning  to 
the  words  "  corrupt  act  "  in  this  section,  because  that  is 
not  the  term  defined  in  the  interpretation  clause. 

Without  professing  to  lay  down  an  exhaustive  rule,  1 1 
may  sum  the  matter  up  by  saying  that  upon  the  trial  of  a 
petition  which  seeks  to  avoid  an  election  for  corrupt  prac- 
tices alleged  to  have  been  committed  by  a  candidate  or  his 
agents,  I  am  of  the  opinion  that  the  petitioner  cannot  insist 
on  giving  evidence  of  any  corrupt  practice  which  he  has 
not  charged,  and  for  this  purpose  illegal  acts  are  corrupt 
practices.  But  whether  the  evidence  given  upon  any 
charge  is  sufficient  to  establish  it  or  falls  short  of  doing  so,  ' 
I  think  any  facts  or  any  course  of  conduct  shewn  by  that 
evidence  may  be  properly  considered  in  connection  with 
any  other  corrupt  or  illegal  practice  which  has  been  proved  , 
and  the  nature  or  probable  extent  of  which  it  may  serve 
to  elucidate. 

We  have  been  urged,  with  much  earnestness,  to  hold 
that  the  transaction  with  Thomas  appears  to  have  been  an 
instance  of  a  systematic  scheme  of  corruption  by  persons 
coming  from  outside  the  county,  supplied  with  money, 
either  of  their  own  or  from  some  other  quarter,  for  use  in 
bribing  voters,  or  that  at  all  events  such  a  scheme  is  shewn 
to  have  existed,  and  ought  to  be  considered  as  against 
the  saving  operation  of  section  159. 

The  Thomas  and  Mclnnes  affair  does  not  by  itself  furnish 
materials  for  more  than  suspicion  of  an  organized  scheme. 
If  we  take  Upper  to  have  been  the  real  actor,  and  the 
sti-anger  onl}^  his  instrument,  we  are  absolutely  confined  to 
the  one  transaction,  because  it  is  the  onl}^  thing  in  which 
Upper  appears.    And  the  same  thing  must  be  said  of  our 
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stranger  unless  he  is,  by  the  indirect  effect  of  some  of  the 
evidence,  connected  with  other  people  who  have  been 
before  us.  One  person  with  whom  it  is  suggested  he  may 
have  been  connected  is  John  Nihan ;  another  is  Frank 
Maguire.  Both  of  these  men  live  in  St.  Catharines,  and 
both  of  them  are  shewn  by  their  own  evidence,  as  well  as 
by  that  of  other  witnesses,  to  have  been  in  the  county  on 
polling  day,  having  money  with  them,  having  come  there 
on  account  of  the  election,  and  being  of  the  same  political 
party  with  the  respondent.  Maguire  had  been  a  number 
of  times  in  the  county  during  the  week  before  the  election, 
usually  going  home  to  St.  Catharines  at  night  and  return- 
ing in  the  morning.  He  appears  to  have  spent  his  time 
chiefly  at  taverns,  where  he  invariably  treated  all  present ; 
being,  as  expressly  shown  with  reference  to  one  occasion, 
and  as  sufficiently  indicated  as  to  others,  very  lavish  in 
this  kind  of  hospitality,  though  he  says  he  was  not  more 
so  than  is  his  custom  at  taverns,  he  being  a  liquor  dealer 
and  looking  to  the  tavern  keepers  as  his  customers.  On 
all  these  occasions  he  talked  politics,  advocating"  the  cause 
of  the  respondent.  It  is  not  charged  that  his  conduct 
amounted  to  bribery  under  section  149.  The  charge  in- 
tended is  that  he  violated  section  152  by  corruptly  giving 
drink  to  the  people  who  drank  at  his  expense  on  these 
occasions. 

It  was  objected  on  the  part  of  the  respondent  that  that 
charge  is  not  covered  by  the  petition,  which  is  by  its  terms 
confined  to  corrupt  practices  as  defined  b}^  the  Contro- 
verted Elections  Act ;  because,  while  the  interpretation 
clause  which  gives  the  meaning  of  the  term  "  corrupt 
practices  "  as  used  in  the  Act,  includes  the  word  "  treat- 
ing," it  is  only  treating  "as  defined  by  this  Act  or  any 
Act  of  the  Legislature,  or  recognised  by  the  Common 
Law  of  the  Parliament  of  England;"  and  "  treating,"  it 
is  argued,  is  not  so  defined  or  recognised. 
•  Now,  as  I  pointed  out  in  the  West  Simcoe  Case,  supra, 
there  is  really  no  definition  of  corrupt  practices  contained 
in  the  Act,  in   the  sense  in  which  the  petition  uses  the 


WELLAND. 


407 


-expression.  What  the  interpretation  clause  does  is  not  to 
enumerate  or  declare  what  actions  shall  be  corrupt  prac- 
tices, but  merely  to  define  the  meaning  to  be  attached  to 
the  term  "  corrupt  practices  "  when  elsewhere  used  through 
the  Act. 

But  taking  the  petition  to  charge  all  those  things  men- 
tioned in  the  interpretation  clause,  the  question  is,  whether 
there  is  any  offence  known  by  the  name  of  treating  ;  and 
if  there  is,  whether  that  is  the  offence  mentioned  in  section 
152  of  the  Election  Act. 

We  held  when  this  objection  was  taken,  that  it  must 
prevail  for  the  reason  explained  in  our  judgment  in  the 
West  Simcoe  Case,  that  our  Acts  contain  no  definition  of 
treating  such  as  is  found  in  the  Imperial  Act  17  &  18  Vic. 
■eh.  102,  sec.  4,  and  in  the  Dominion  Act  37  Vic.  ch.  9,  sec- 
94,  which,  in  the  definition  of  the  offence,  were  not  fol- 
lowed by  the  Provincial  Act  39  Vic.  ch.  10,  sec.  1,  which  is 
our  present  section  152. 

It  has  been  urged  that  we  ought  to  find  a  meaning  for 
t] lis  word treating  "  in  order  that  no  word  in  the  inter- 
pretation clause  may  be  silenced.  If  we  should  attempt  to 
do  this,  it  does  not  follow  that  we  should  apply  it  or  confine, 
it  to  section  152.  There  are  other  sections  which  deal  with 
matters  that  fit  the  term  "treating"  in  its  popular  sense 
quite  as  well  as  anything  in  section  152,  and  in  some  cases 
even  better.  Section  157  for  instance,  the  subject  of 
which  is  selling  or  giving  spirituous  or  fermented  liquors 
-or  stiong  di'ink  at  a  hotel,  tavern,  shop,  or  other  place 
within  the  limits  of  a  polling  sub-division  at  any  time 
during  polling  day.  And  sections  151  and  153  deal  with 
.some  acts  to  which  the  popular  term  may  as  well  be  applied 
as  to  anything  in  section  152,  while  all  those  three  sections 
embrace  matters  that  in  common  parlance  would  not  be 
spoken  of  as  treating. 

We  are  not  likely  to  imipair  the  efficiency  of  the  laws 
against  corrupt  practices  by  holding  that  no  signification 
can  be  assigned  to  this  word  "  treating "  as  used  in  the 
interpretation  clause  :  because  everything  which  can  be  con- 
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jectured  as  intended  to  be  denoted  by  it  is  already  made  a- 
corrupt  practice,  except  only  the  violation  of  section  157 
on  polling  day  before  or  after  the  hours  of  polling  ;  and  if 
we  should  by  construction  hold  that  to  be  treating,  and 
therefore  a  corrupt  practice,  we  should  be  manifestly  doing 
what  the  legislature  never  meant  us  to  do. 

Then  as  the  corrupt  practice  forbidden  by  section  152 
is  not  charged,  and  as  we  could  not  consistently  with  our 
judgment  in  the  West  Simcoe  case,  allow  it  to  be  charged 
at  this  late  day,  no  evidence  concerning  it  was  properly 
receivable,  and  that  which  was  o^iven,  if  it  ought  to  be 
used  at  all,  can  only  be  taken  into  consideration  so  far  as 
it  may  connect  itself  with  some  other  charge  on  the  record,, 
either  as  aiding  to  prove  it  or  as  going  to  show  the  nature 
or  extent  of  the  offence. 

I  am  not  displeased  by  being  saved  the  necessity  at  pre- 
sent of  deciding  what  is  the  precise  eff'ect  of  section  152. 

I  have  entertained  and  have  once  or  twice  intimated  the 
impression,  that  the  acts  forbidden  by  that  section  are  only 
made  illegal  when  committed  b}^  a  candidate,  or  by  some  one 
acting  under  a  more  direct  deputation  from  him  than  what 
has  been  considered  sufficient  to  constitute  an  agent  for 
the  purposes  of  the  election  law.  Under  the  Imperial  Act 
17  &  18  Vic.  ch.  102,  sec.  4,  and  the  Dominion  Act  37 
Yic.  ch.  9  sec.  94  by  which  it  is  declared  that  the  candidate 
who  corruptly  by  himself  or  by  or  with  any  person,  or  by 
any  other  ways  or  means  on  his  behalf,  *  *  gives,  &c., 
shall  be  deemed  guilty  of  the  offence  of  treating,  and  shall 
forfeit,  &c.,  it  is  clear  that  the  candidate  alone  is  liable  to- 
the  penalty.  This  is  recognized  by  several  decisions,  one  of 
which  is  the  Bodmin  Case,  1  O'M.  &  H.  1 17,  where  Willes,  J. 
discusses  this  and  other  clauses  of  the  English  statute  ;  and 
it  is  recited  in  the  late  Act,  46  &  47  Vic.  ch.  51  sec.  1, 
which  extends  the  prohibition  and  the  penalty  to  all  persons. 
But  while  the  candidate  only,  and  not  his  agent,  could  be 
visited  by  the  punishment,  the  election  v/as  avoided  for  a 
breach  of  the  section  committed  through  an  agent  for 
whose  acts  in  that  particular  the  candidate  was  responsible. 
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This  was  laid  down  by  Mr.  Justice  Willes  in  the  Bodmin 
Case,  as  the  effect  of  section  36  of  the  Imperial  statute 
which  avoided  an  election  for  any  corrupt  practice  com- 
mitted b}"  a  candidate  by  liimself  or  liis  agents.  It  seems 
necessarily  to  follow  from  the  similarity  of  the  language 
in  the  two  sections  that  an  act  done  by  a  candidate  by  Jiis 
agent,  in  violation  of  this  provision,  which  avoided  the 
election,  would  also  make  the  candidate  personally  liable 
to  the  penalty  attached  to  the  same  act  done  by  the  canadi- 
date  by  any  iievson,  or  by  anj'  other  ways  and  means  on 
h  is  heJialf ;  a  result  one  can  scarcely  suppose  to  be  intended 
if  the  agency  is  only  of  the  constructive  kind,  which  we 
hold  sufhcient  in  other  cases. 

The  distinction  between  an  ao^ent  under  the  election 
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law^s  and  an  agent  in  ordinary  business  affairs  may  con- 
sist, as  has  often  been  pointed  out,  both  in  the  mode  of  his 
appointment  or  the  things  from  which  his  appointment 
may  be  inferred,  and  the  extent  to  which  his  principal  is 
liable  for  his  acts. 

In  an  election  contest  the  candidate  is  ordinarily  affected 
by  the  acts  of  the  agent  although  they  are  unlawful,  and 
even  although  they  are  contrary  to  the  express  instructions 
given  to  the  agent.  It  may  follow  from  this  doctrine  that 
the  candidate  becomes  liable  to  the  pecuniary  penalty  for 
treating  if  his  agent,  contrary  to  his  orders,  commits  the 
offence.  I  should  say  it  must  so  follow,  if  an  act  done  by 
every  one  whom  the  election  law"  calls  an  agent  is  an  act 
done  hy  tlte  candidate  by  some  other  person.  This  w^ould 
be  a  harsh  law,  and  I  do  not  know  any  case  in  which  it 
has  been  necessary  to  decide  whether  or  not  the  doctrine 
of  Mgency  must  lead  to  it.  But  if  it  is  the  logical  result 
of  the  Imperial  Statute,  sec.  36,  I  am  disposed  to  think  it 
does  not  necessarily  follow  from  our  laws  as  found  either 
in  sec.  101  of  the  Dominion  Act,  37  Vict.  c.  9.  or  sec.  158  o- 
the  Election  Act  of  Ontario,  K.  S.  O.  c.  10. 

The  language  of  those  sections  differs  from  that  of  the 
Impei-ial  Statute  17  &  18  Vict.  c.  102,  sec.  36,  in  this- 
respect :  instead  of  avoiding  the  election  for  acts  com- 
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mitted  by  the  candidate  by  himself  or  his  agents,  which  is 
the  language  of  sec.  36,  our  statutes  give  that  effect  to 
corrupt  acts  committed  by  a  candidate  or  by  his  agent, 
-apparently  treating  the  act  of  the  agent  as  not  necessarily 
the  act  of  the  candidate. 

Again  in  sec.  154  which  is  not  copied  from  any  English 
Act,  we  have  the  agent  separated  from  the  candidate  by 
the  disqualification  of  any  elector  who  hires  a  horse  etc., 
for  any  candidate,  or  for  any  agent  of  a  candidate. 

If  one  of  the  anomalies  of  election  agency  is  that  there 
can  be  an  act  of  the  agent  which  is  not  to  be  regarded  as 
the  act  of  his  principal,  we  have  a  case  in  which  an  agent 
may  commit  acts  such  as  a  candidate  is  forbidden  by 
section  152  to  commit,  and  yet  not  be  guilty  of  any  illegal 
-act,  inasmuch  as  the  section  does  not  reach  him. 

Our  sec.  152  differs  from  the  Fmperial  and  Dominion 
Acts  by  dropping  the  designation  of  the  offence  as  the 
offence  of  treating.  In  place  of  that  it  declares  that "  every 
person  so  acting  shall  be  deemed  guilty  of  a  corrupt  prac- 
tice." I  apprehend  that  we  cannot  read  these  words 
"every  person"  in  this  penal  clause  as  including  any  one 
except  those  forbidden  to  do  the  act,  namely,  the  candidates. 
In  this  respect,  therefore,  there  is  no  material  difference  be- 
tween our  statute  and  the  others.  They  all  make  the 
candidate  liable  to  the  penalty  in  case  the  offence,  whether 
called  *' treating  "  or  simply  declared  a  corrupt  practice,  is 
committed  by  him,  by  liimself  or  through  his  agent.  If  not 
committed  by  the  candidate  personally  or  by  one  who  can 
«o  bind  the  candidate  as  to  render  him  liable  on  an  infor- 
mation for  the  penalty,  then  I  do  not  understand  it  to  be 
committed  at  all.  If  every  one  who  is,  under  the  doctrines 
ap|)lie(l  to  the  election  law,  called  an  agent  must  be  held 
to  be  an  agent  whose  act  is  the  act  of  the  candidate  for  the 
purpose  of  sec.  152  as  well  as  for  all  other  purposes,  which 
may,  after  all,  be  the  true  conclusion  to  adopt,  a  good  reason 
anay  be  shewn  for  applying  a  less  liberal  rule  than  has 
been  usually  acted  on  to  the  inquiry  whether,  in  any  parti- 
cular instance,  agency  has  been  established.    At  present, 
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as  I  have  said,  I  am  not  displeased  that  the  necessity  for 
laying  down  a  precise  rule  does  not  arise. 

But  while  we  are  not  in  a  position  regularly  to  discuss 
Maguire's  agency  with  reference  to  the  charge  of  violatino- 
section  152,  by  reason  of  our  ruling  that  that  charge  does 
not  appear  on  tlie  record,  it  is  urged  that  what  appeared 
during  his  examination  at  an  earlier  stage  of  the  trial  is  a 
reason  for  holding  that  his  expenditure  of  money  in  ti-eat- 
ing  at  the  taverns  should  be  taken  to  be  part  of  the  sclieme 
of  corruption  which  is  alleged  to  have  existed. 

He  avoAvs  comingto  do  some  electioneering  for  the  respon- 
dent, though  he  says  he  did  not  know  the  respondent,  and 
that  gentleman  says  he  did  not  know  Maguire.  They  were 
co-reliofionists.  both  belono-ino-  to  the  Roman  Catholic 
church.  Maguire  obtained  from  several  persons  the  names 
of  voters,  and  he  tells  us  he  called  on  ten  or  fifteen  persons. 
Some  names  he  obtained  from  a  young  man  named 
Schuman,  in  Port  Robinson  ;  some  from  John  Guinter,  who 
appears  to  have  been  an  agent ;  and  from  Mr.  Bennett,  who 
would  perhaps  also  be  held  to  be  an  agent  if  his  agency 
became  material,  he  obtained  the  name  of  the  elder  Mr. 
Mclnnes,  who  was,  as  I  understand,  the  same  person  to  find 
whom  Benjamin  Upper  made  his  detour  with  the  mysterious 
stranger.  I  do  not  recollect  whether  Maguire  saw  Mc- 
lnnes or  not.  He  tells  us  he  used  no  persuasion  with  any 
one  but  talk.  I  imagine  the  people  on  whom  he  called 
were  Roman  Catholics,  but  I  am  not  sure  that  we  were  so 
told,  except  with  reference  to  Mclnnes. 

There  would  be  a  good  deal  of  difficulty  in  holding  that 
Maguire,  who  was  not  a  voter  or  resident  of  the  county, 
and  who  had  no  personal  relations  with  the  candidate,  and 
was  not  working  w^ith  his  knowledge,  ought,  by  reason  of 
anything  I  have  mentioned,  to  be  held  to  be  an  agent  for 
all  whose  acts  the  candidate  ought  to  be  responsible.  He 
may  have  been  constituted  an  agent  by  what  may  be 
regai'ded  as  his  deputation  by  Guinter  and  Bennett  to  can- 
vass particular  voters  or  a  particular  class  of  voters.  But 
that  would  be  only  a  limited  agency.    {Per  Lush,  J.,  in  the 
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Harwich  Case,  3  O'M.  &  H.  at  p.  70,  and  Willes,  J.,  in  the 
Bodmin  Case  1  O'M.  &  H.  at  p.  120.) 

Nothing  appeared  from  this  evidence  from  which  I 
could  say  that  his  treating  at  the  taverns,  which  is  the 
only  use  into  which  his  money  is  traced,  was  corruptly 
•done  by  the  candidate  by  Maguire  acting  on  his  behalf. 

That  question,  of  course,  is  not  now  for  decision,  and  if 
it  were,  we  do  not  know  that  more  evidence  might  not 
have  been  given  upon  it.  But  if  there  was  tenable  ground 
for  connecting  Maguire  with  the  stranger,  or  holding  that 
any  part  of  his  money,  or  money  from  a  common  fund  with 
his,  was  used  in  the  expedition  to  the  Mclnnes  farm,  I  do 
not  doubt  that  his  conduct  throughout  might  fairly  be 
taken  to  indicate  the  nature  or  to  suggest  the  possible 
extent  of  the  corrupt  act  which  was  then  committed.  The 
only  semblance  of  connection  is,  that  Bennett  gave  Maguire 
the  name  of  Mclnnes  as  a  person  whom  he  might  see,  and 
that  a  man  whom  no  one  knows  went  on  polling  day  to 
see  Mclnnes,  but  did  not  see  him. 

There  are  too  many  links  missing  to  enable  us  to  say 
that  such  a  connection  could  safely  be  inferred. 

I  reofard  the  case  of  John  Nihan  as  more  serious  than 
that  of  Maguire.  That  his  purpose  was  to  influence  the 
election  by  corrupt  means  I  do  not  doubt.  He  says  he 
came  to  bet  on  the  election,  and  I  infer  that  the  betting  he 
intended  was  betting  as  an  engine  of  bribery.  There  is 
nothing  in  the  character  of  his  pursuits,  as  described  by 
himself,  or  in  such  portions  of  his  biography  as  were 
elicited  from  him,  or  in  the  circumstance  of  his  turning  up 
on  the  polling  day  and  enquiring  for  doubtful  voters,  and 
spending  his  day  in  the  neighborhood  of  the  poll,  or  in  his 
evasion  of  service  of  the  subpoena,  to  repel  such  an  infer- 
ence. But,  if  he  took  any  active  steps  in  pursuance  of  his 
plans,  he  managed  to  conceal  them  so  well  that  no  one  has 
been  able  to  tell  us  of  anything  he  did  in  that  direction, 
and  his  own  account  is  that  he  gave  no  money  to  any  one, 
except  for  his  meals  at  the  hotel,  cigars,  &c. 

The  only  bet  '^e  hear  of  is  from  Nihan  himself,  who  says 
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he  bet  with  a  supporter  of  the  candidate  to  whom  he  was 
opposed  that  that  candidate  would  not  have  a  majority  of 
eighty,  which  was  not  the  form  of  a  bribe  in  the  interest 
of  the  respondent. 

Whatever  we  may  surmise,  therefore,  to  have  been 
JNihan's  object,  we  are  totally  without  evidence  of  his 
being  concerned  in  doing  anything  illegal. 

The  result  of  all  we  know  of  these  three  men  seems  then 
to  be,  that  one  of  them,  who  is  not  identified,  but  who  was 
not  Nihan  and  was  not  Maguire,  and  who  is  not  shewn  to 
have  had  any  money,  offered,  by  words  only,  to  pay  money 
to  Thomas  to  vote  or  refrain  from  voting;  that  Nihan,  who 
had  money,  and  who  came  with  the  intention  of  using  it 
corruptly,  is  not  shewn  to  have  so  used  it,  or  any  of  it  ; 
^ind  that  Maguire,  who  did  spend  money  in  a  somewhat 
lavish  manner  in  treating,  doubtless  with  the  object  of 
ingratiating  himself  with  those  whom  he  met,  and  making 
them  more  accessible  to  his  arguments  in  favour  of  the 
respondent,  is  not  shewn  to  have  violated  any  prohibition 
of  the  Election  Act  ;  that  there  is  no  connection,  beyond 
their  common  purpose  of  aiding  the  respondent,  shewn 
between  the  men ;  and,  therefore,  there  is  no  conduct 
shewn  on  their  part  which  we  can  deal  with  as  an  illegal 
practice  for  the  purpose  of  considering  it  in  connection 
with  the  corrupt  practices  that  have  been  established. 

I  believe  the  only  other  matter  requiring  notice  is,  an 
irregularity  in  the  respondent's  account  of  his  personal 
expenses,  which  are  not  given  in  detail  as  required  by  sec. 
186.  We  are  asked  to  infer  from  this  default  that  some 
part  of  the  sum  of  $123  was  spent  in  corrupt  practices. 
Ko  such  penalty  is  imposed  by  the  statute.  The  law  does 
not  compel  us  to  draw  any  such  inference  ;  and,  as  a  mat- 
ter of  fact,  T  believe  it  would  be  wrong  to  draw  it. 

The  result  is,  that  we  determine  that  the  respondent  was 
duly  elected.  The  costs  do  not  follow  tliis  event;  but, 
under  section  IGO,  they  have  to  be  disposed  of  as  if 
the  event  had  been  the  setting  aside  of  the  election.  The 
respondent  must  pay  the  general  costs,  which  of  course 
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will  include  the  full  costs  which  woul  I  have  been  taxable 
if  the  only  charges  had  been  those  on  which  the  petitioner 
has  succeeded,  viz.,  those  relating  to  Thomas,  to  Mahagan,. 
to  the  two  Wagners,  to  Morningstar  and  to  ChafFey.  With 
regard  to  the  other  charges  on  which  the  petitioner  failed, 
the  rule  we  have  hitherto  followed  has  been  to  give  the 
costs  touching  them  to  the  respondent  against  the  petitioner. 
We  did  so  in  the  West  Simcoe  Case,  supra,  and  in  the  Fres- 
cott  Case,  ante  88,  taking  as  our  guide  the  Worth  Renfrew 
Case,  H.  E.  C.  710,  724,  where  Wilson,  C.  J.,  distributed 
the  costs  on  tha.t  principle,  which  principle  seemed  also  ta 
have  been  recognized  as  correct  by  Sir  Wm.  B.  Richards, 
in  the  East  Toronto  Case,  H.  E.  C.  70,  97. 

It  is  now  urged  that  the  proper  way  to  deal  with  these 
costs  is  either  to  direct  each  party  to  pay  his  own  or  simply 
to  give  the  petitioner  the  general  costs  of  the  petition. 

In  cases  arising  under  the  Imperial  Controverted  Elections 
Act  w^hich  are  to  be  found  in  the  three  volumes  of 
O'Malley  HardcajStles  Reports,  and  most  of  which  are 
noted  at  p.  165  of  Mattinson  &  Macaskies  Treatise  on 
the  Law  relating  to  Corrupt  Practices,  the  general  rule  cer- 
taily  seems  to  have  been  to  leave  each  party  to  pay  his 
own  costs  of  the  class  of  charges  in  question ;  though  like 
other  general  rules,  it  is  not  always  applied  without  varia- 
tion or  exception.  Each  case  is,  of  course,  no  more  than 
an  instance  of  the  way  a  Judge  or  two  Judges  exer- 
cised the  discretion  given  them  by  the  law  ;  but  such  in- 
stances are  useful  as  showing  what  in  the  opinion  of 
thoughtful  and  experienced  men  was  a  sound  exercise  of 
discretion  in  the  circumstances  before  them.  The  practice 
w^hich  leaves  each  party  to  pay  his  own  costs  of  the  charges 
on  wliich  a  petitioner  fails,  while  he  succeeds  on  the  whole 
petition,  has  some  sanction  from  section  97  of  the  Contro- 
verted Elections  Act,  where  it  speaks  of  regard  being  had 
to  the  disalloivance  of  costs  caused  by  unfounded  allega- 
tions or  objections ;  and  upon  the  whole,  a  strong  case  is 
made  out  for  that  course  being  adopted. 

The  charges  on  which,  in  this  case,  the  petitioner  failed 
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cannot  be  called  frivolous,  and  there  was  quite  enough 
evidence  given  on  many  of  them  to  convince  us  that  there 
was  nothing  vcKatious  in  preferring  them.  The  question 
is  why  the  good  faith  of  the  petitioner  should  subject  the 
respondent  to  the  cost  of  defending  himself  or  his  seat 
against  an  attack  founded  on  mistaken  suspicions  or 
imperfect  information.  If  the  charges  which  failed  had 
been  the  only  ones,  the  respondent  would  have  got  his 
costs  as  of  course.  One  does  not  readily  see  why  he  should 
lose  them  because  these  charges  happened  to  be  associated 
with  some  others  which  he  could  not  successfully  resist. 

The  nature  of  our  local  election  law  which  treats  as  cor- 
rupt practices  some  acts  which  are  not  tainted  with 
corruption  and  which  may  have  no  influence,  either  in 
fact  or  in  intention,  upon  the  election,  affords  a  reason 
against  the  recognition  of  what  may  be  a  general  practice 
in  England,  as  applicable  to  the  same  extent  here.  To 
take  a  case  which  may  be  an  extreme  one,  but  which 
experience  shews  is  not  either  impossible  or  unlikely,  that 
of  a  tavern  keeper,  who  happened  to  be  an  agent  under  the 
election  law,  giving  a  glass  of  liquor  during  the  houi's  of 
polling  to  a  political  opponent  who  has  already  voted. 
Proof  of  such  an  act,  though  by  the  effect  of  sec.  159  it 
will  not  avoid  the  election,  entails  the  same  costs  as  if  it 
did  avoid  it.  If  it  happened  that  the  only  charge  estab- 
lished by  a  petitioner  were  one  of  this  character,  while  he 
he  had  made  and  failed  upon  numerous  charges  of  actual 
corruption,  there  could  be  no  justice  in  refusing  costs  of 
those  charges  to  the  respondent. 

The  general  rule  spoken  of  as  prevailing  in  England 
onght  not,  in  my  judgment,  to  be  regarded  as  sufficient  to 
meet  the  requirements  of  our  local  law.  The  reason  for 
this  w^hich  I  have  just  given  is  from  the  standpoint  of  a 
respondent.  But  there  are  also  considerations  that  may 
affect  the  application  of  the  rule  from  the  point  of  view  of  a 
petitioner  who,  after  having  established  a  corrupt  practice 
committed  by  an  agent,  may  find  the  necessity  imposed 
upon  him  by  section  159  of  carrying  the  inquiry  farther.. 
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In  ordinary  cases,  I  am  inclined  to  think  that  justice 
will  be  done  by  disposing  of  the  costs  as  we  dealt  with 
them  in  the  two  cases  to  which  I  have  referred. 

In  the  present  case,  however,  there  is  no  doubt  that  the 
zeal  of  some  supporters  of  the  respondent  led  them  to 
courses  of  conduct  which  ran  very  near  the  line  of  illegal 
acts,  and  the  instances  in  which  this  occurred  formed  a 
tolerably  large  proportion  of  the  charges  which  failed. 
Some  of  the  more  striking  cases  have  been  discussed  in 
the  judgment  now  delivered  ;  but  there  were  others,  such 
as  that  with  which  Dr.  Glasgow  was  associated,  and  several 
more  in  connection  with  which  we  became  familiar  with 
the  names  of  McAulifle,  Moyer,  Lewis,  Deterling,  David 
Crysler,  SchloefFel,  Washington,  Yoang,  &c. 

Under  all  the  circumstances^we  think  it  will  be  a  suffici- 
ent penalty  for  the  petitioner  to  be  deprived  of  costs  in 
respect  to  the  charges  on  which  he  gave  evidence  but 
failed,  leaving  the  respondent  to  bear  his  own  costs  of  those 
charges. 

There  were  a  good  many  charges  concerning  which  no 
evidence  was  given.  We  know  nothing  of  the  character 
of  those  charges,  and  we  do  not  know  whether  or  not  the 
respondent  was  at  any  expense,  which  could  be  recognised 
as  taxable,  in  preparing  to  meet  them.  He  will  have  his 
costs  (if  an}^)  incurred  in  relation  to  them. 

Fekguson,  J. — The  charges  that  the  petitioner  contends 
have  been  proved,  and  which  are  yet  undisposed  of,  are  : 
charges  Nos.  4,  5,  and  6,  in  particulars  No.  1,  which  are 
that  Benjamin  Upper  offered  money  to  William  M.  Thomas 
and  Samuel  Mclnnes  respectively,  to  induce  them  respect- 
ively to  vote  for  the  respondent,  and  that  the  said  Benjamin 
Upper  paid  money  to  Samuel  McTnnes  to  induce  him  to 
vote  for  the  respondent. 

Charges  Nos.  52,  53,  and  54,  in  the  same  particulars, 
which  are :  that  the  respondent  promised  to  procure  liquor 
licenses  for  Thomas  Roach,  Hiram  Chambers,  and  Bradley 
Chambers  respectively,  to  induce  them  respectively  to  vote 
for  the  respondent. 
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Charges  Nos.  5,  6,  and  7,  in  particulars  No.  2,  which  are  : 
that  Luther  Boardman  offered  money  to  George  Haun  to  in- 
duce him  to  vote  for  the  respondent :  that  the  said  Luther 
Boardman  paid  money  to  the  said  Haun  to  induce  him  to 
\'ote  for  the  respondent,  and  that  the  said  Luther  Board- 
man  furnished  refreshments  to  the  said  Haun  to  induce 
him  to  vote  for  the  respondent ;  and 

Charge  No.  1  of  particulars  No,  3,  which  is  that  the 
respondent  promised  Luther  Boardman  to  procure,  or 
endeavour  to  procure  the  office  of  license  commissioner  for 
the  county  of  Welland  for  a  person  unknown  to  the  peti- 
tioner to  induce  the  said  Boardman  to  procure,  or  endeavour 
to  procure  the  return  of  the  respondent  to  serve  in  the 
Legislative  Assembly. 

As  to  charges  Nos.  4,  5  and  6,  in  particulars  No.  1,  it 
was  shewn  that  Benjamin  Upper  on  the  polling  day  started 
alone  from  Allenburg,  a  polling  place,  and  having  gone 
about  one  hundred  yards,  overtook  a  stranger,  who  asked 
him  to  give  him  a  ride,  which  he  did  ;  that  they  were  going 
towards  Port  Robinson,  and  at  the  toll-gate  they  turned 
and  went  to  Melnnes'  place,  a  short  distance  from  the 
direct  road  ;  that  the  stranger  went  in  and  saw  the  young 
man  Samuel  McInnes,  and  asked  him  if  he  had  a  vote,  and 
being  answered  in  the  affirmative,  asked  him  if  he  intended 
to  vote,  and  being  again  answered  in  the  affirmative,  came 
away  ;  Benjamin  Upper  during  the  time  remaining  upon 
the  road  ;  that  they  then  proceeded  towards  Port  Robinson, 
and  met  Thomas  on  the  way,  when  the  stranger  asked 
Upper  who  Thomas  was,  and  Upper  told  him ;  that  the 
stranger  then  called  to  Thomas  to  stop,  and  that,  when  he 
did  so  the  stranger  went  to  him  and  offered  him  $5,  and 
afterwards  double  that  amount,  to  refrain  from  voting  (to 
stay  at  home).  Thomas  swears  that  Upper  did  not  offer 
him  anything.  It  is  not  shewn  that  Upper  heard  the 
stranger  make  the  offer.  Upper  swears  that  he  did  not  pay 
or  offer  either  Thomas  or  McInnes  anything  ;  that  he  did 
not  hear  the  offer  made  to  Thomas ;  that  he  did  not  know 
that  it  was  made,  and  that  he  did  not  make  any  inquiry 
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as  to  what  had  passed  between  the  stranger  and  Thomas,. 
Mclnnes  swears  that  the  stranger  did  not  offer  or  2^ive  him 
anything.  It  was  contended  by  counsel  for  the  petitioner,, 
that  the  inference  should  be  drawn  that  Upper  knew  what 
the  stranger  was  doing;  that  he  was  a  party  to  the  stranger's 
acts,  and  that  the  act  of  offering  the  money  to  Thomas- 
was  as  much  the  act  of  Upper  as  of  the  stranger,  and  that 
the  charge  of  the  offer  of  money  by  Upper  to  Thomas- 
was  proved.  (The  charge  is  the  offer  of  money  to  vote, 
but  a  very  slight  amendment  would  make  the  record  right 
if  the  evidence  were  sufficient.)  This  inference  I  do  not 
draw,  and  I  do  not  think  that  in  the  face  of  the  testimony 
to  the  contrary,  it  should  be  drawn  ;  and,  I  think  the  find- 
ing in  respect  of  these  charges  should  be,  that  no  offer  or 
payment  of  money  is  shown  to  have  been  made  by  Benja- 
min Upper. 

As  to  charges  Tsos.  52,  53  and  54,  in  the  same  par- 
ticulars, I  think  the  petitioner  must  fail.  Both  the 
Chambers  and  Roach  positively  deny  that  any  such 
promise  was  made.  Henderson  does  not  really  prove  any 
thing  in  respect  of  such  a  promise,  and  a  finding  in  favour 
of  the  existence  of  the  promise  charged,  would  be,  in  my 
opinion,  a  finding  against  the  evidence.  I  think  these 
charges  should  be  disposed  off  in  favor  of  the  respondent. 

I  am  also  of  the  opinion  that  the  charges  Nos.  5,  6  and  T 
in  particulars.  No.  2  must  fail  upon  the  evidence,  and  be 
disposed  of  in  favor  of  the  respondent. 

I  am  also  of  the  opinion  that  the  evidence  does  not  support 
charge  No.  1  in  particulars  No.  3,  and  that  this  should  be 
disposed  of  in  favour  of  the  respondent. 

The  case  upon  the  petition  has  now  to  be  considered. 
Charge  No.  49,  the  payment  of  the  travelling  expenses  of 
a  voter,  John  Mahagan,  by  Twohey  and  Flynn,  agents  of 
the  respondents,  has  been  proved  and  found  in  favor  of 
the  petitioner.  ^This  is  the  only  corrupt  practice  proved 
against  the  respondent  or  any  of  his  agents.  This  was- 
found  to  have  been  committed  b}^  the  agents  without  the 
knowledge  or  consent  of  the  candidate,  the  respondent 
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The  act  was  the  payment  of  the  travelling  expenses  of  a 
voter  who  was  temporarily  absent  from  the  country,  and 
who,  it  is  fair  to  assume,  would  not  otherwise  have  voted 
on  either  side.  This  act  seems  to  me  to  stand  alone.  It 
does  not  appear  to  have  been  a  part  or  parcel  of  any  sys- 
tem or  method  of  corrupt  practices ;  or,  as  having  any 
connexion  with  other  acts  of  the  same  character.  Its 
effects  seems  to  me  to  be  confined  to  this  single  voter,  and 
I  am  of  opinion  that  taken  alone,  this  act  w^as  of  such 
trifling  extent,  that  the  result  of  the  election  cannot  have 
been,  or  cannot  be  reasonably  supposed  to  have  been  affec- 
ted by  it. 

This  corrupt  act  cannot,  in  this  case,  however,  be  taken 
alone,  for  the  provisions  of  the  159th  section  of  the  Act  do 
not,  unless  the  act  was  of  such  trifling  nature,  or  of  such 
trifling  extent  that  the  result  cannot  have  been  affected,  or 
cannot  be  reasonably  supposed  to  have  been  affected  by  it, 
either  alone  or  in  connection  with  other  illegal  practices  at 
the  election,  save  the  election  from  being  avoided  by  reason 
of  the  corrupt  act  of  the  agent,  though  without  the  know- 
ledge or  consent  of  the  candidate,  and  a  question  arises  here 
as  to  what  illegal  practices  are  to  be  taken  in  connection 
with  the  one  corrupt  act  of  the  agent. 

I  am  quite  sensible  of  the  difficulty  in  saying  what  is 
the  proper  meaning  of  the  words  "  other  illegal  practices  at 
the  election,"  which  occur  near  the  end  of  the  section,  and 
that,  differences  of  opinion  may  well  exist  as  to  what  is 
their  true  meaning  and  application,  but  I  think  one  is  safe 
in  saying  that  they  must  be  illegal  practices,  the  existence 
of  which  is  ascertained  and  known,  and  that  the  way  in 
which  their  existence  becomes  known  is  by  the  evidence. 
This  cannot  I  think  rest  in  conjecture.    It  must  be  proved. 

During  the  trial  in  this  case  while  evidence  was  being 
given  in  respect  of  alleged  treating  by  a  man  named 
McGuire,  an  objection  was  taken  to  the  receiving  of  the 
evidence,  and,  following  a  ruling  in  the  West  Simcoe  Case, 
ante  128,  it  was  decided  that  the  evidence  could  not  be 
received  unless  taken  conditionally,  and  the  petitioner's 
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counsel  declined  so  to  give  it,  but,  offered  it  as  good  evi- 
dence. The  petitioner's  evidence  on  the  subject  had  not 
been  completed,  and  the  respondent  gave  no  evidence  on 
the  subject  at  all.  It  was,  however,  contended  that  be- 
cause in  this  evidence,  so  partially  taken,  certain  facts 
were  sworn  to  by  witnesses,  these  must  be  taken  as  illegal 
practices  (if  they  were  such)  in  connection  with  the  cor- 
rupt act  of  the  agent.  I  am  not  of  that  opinion,  and,  I 
think  the  case  stands  just  as  if  no  evidence  had  been  given 
on  that  subject. 

It  was  also  contended  that  the  fact  that  a  man  named 
John  Nihan  was  in  the  constituency  with  some  money  in 
his  possession  must  also  be  taken  in  connection  with  the 
corrupt  act  of  the  agent,  but  it  was  not  shewn  that  Nihan 
did  any  illegal  act  with  the  money.  On  the  evidence  of 
Mr.  Coppin,  this  appeared  a  proper  subject  for  further  in- 
vestigation. The  petitioner  called  Nihan  as  a  witness. 
His  evidence  shewed  the  charge  on  which  it  was  given  to 
be  without  foundation,  and  that  he  had  not  been  guilty  of 
any  illegal  act,  and  this  testimony  remains  uncontra- 
dicted. I  think,  however,  that  whenever  in  giving  evidence 
to  prove  a  corrupt  practice  charged  as  having  been  com- 
mitted by  an  agent,  it  appears  that  illegal  practices  took 
place,  though  the  evidence  failed  to  prove  the  agency,  these 
illegal  practices  are  comprehended  in  the  meaning  of  the 
words  "  other  illegal  practices  at  the  election,"  which  occur 
near  the  end  of  the  section,  and  must  be  taken  in  connec- 
tion with  the  corrupt  act  of  the  agent.  If  this  were  not 
so,  I  do  not  see  how  any  other  illegal  practices"  could, 
under  the  present  mode  of  pleading,  be  made  to  appear  to 
be  taken  in  connection  with  the  corrupt  act  proved  to  have 
been  committed  by  the  agent. 

Looking  at  this  case,  then,  in  this  way,  the  corrupt  act 
proved  to  have  been  committed  by  the  agent  without  the 
knowledge  or  consent  of  the  respondent,  must  be  taken  in 
connection  with  the  illegal  practices  (1)  The  giving  of 
spirituous  liquor  by  Boardman  to  ChafFey  at  his  tavern 
within  the  polling  sub-division  during  the  hours  appointed 
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for  polling.  (2)  Three  acts  of  Caleb  Doane,  the  payment  of 
a  small  sum  of  money  to  John  Wagner  and  Jacob  Wagner 
each,  and  the  offer  of  money  to  Michael  Morningstar  to  vote 
for  the  respondent,  and  (3)  The  fact  that  a  stranger  offered 
money  to  Thomas  to  refrain  from  voting  at  the  election. 

Each  of  these  illegal  practices  seems  to  me,  upon  the 
evidence,  to  be  of  very  trifling  extent.  That  committed  by 
Boardman  was  the  giving  of  a  single  glass  of  liquor  to  one 
who  was  opposed  to  him  in  politics,  who  had  already  voted, 
and  who  was  a  neighbour,  and  asked  it  because,  as  he  said, 
he  was  ill.  The  acts  committed  by  Caleb  Doane  were  of  a 
petty  character,  and  it  is  noticeable  that  he  seems  to  have 
acted  dishonestly,  even  in  regard  to  these  small  sums,  with 
those  to  whom  he  gave  the  money. 

The  act  of  the  stranger,  or  the  stranger  himself,  I  know 
nothing  of,  beyond  what  has  been  stated.  On  the  whole 
case,  I  am  of  the  opinion  that  the  corrupt  act  proved  to 
have  been  committed  by  agents  of  the  respondent  without 
the  knowledge  or  consent  of  the  respondent  was  so  trifling 
in  extent  that  the  result  cannot  have  been  affected  by  it, 
either  alone  or  in  connection  with  the  other  illegal  practices 
at  the  election  that  have  been  shewn  to  have  taken  place, 
and  I  think  the  election  should  not  be  avoided. 

I  do  not  see  that  anything  turns  upon  what  was  urged 
respecting  non-compliance  with  the  provisions  of  section 
186. 

I  agree  in  the  disposition  of  the  costs  made  by  Mr. 
Justice  Patterson,  under  the  provisions  of  section  160  of 
the  Act. 
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Re  Hamilton,  Petitioner,  v.  Thompson  et  al.,  Respondents. 
Before  the  Court  of  Appeal. 

Present. — Hagarty,  C.J.O.,  Burton,  Patterson,  and  Osler,  JJ.A. 

Toronto,  mh  May,  1885. 

2Srd  June,  1885. 

■Controverted  Elections  Act,  R.  S.  0.  ch.  11 — Corrupt  practices  Election  Act, 
R.  S.  0.  ch.  10,  sees.  174,  i'^^ — Appeal  from  special  Court  for  summary 
trial  of  corrupt  practices. 

The  right  of  appeal  given  under  section  63  and  following  sections  of  the 
Controverted  Elections  Act,  H.  S.  0.  ch.  11,  does  not  extend  to 
decisions  either  of  the  Judge  or  Judges  for  the  trial  of  the  petitions  or 
other  Judges  sitting  as  a  Court  for  the  trial  of  corrupt  practices  under 
sections  174  and  175  of  the  Election  Act  R.  S.  0.,  (1877,)  ch.  10  and 
amendment. 

Observations  npon  anomalies  and  difficulties  in  the  procedure. 

An  election  petition  was  presented,  pursuant  to  the 
Controverted  Elections  Act  of  Ontario,  by  A.  G.  Hamilton, 
as  petitioner,  against  George  D.  Hawley,  as  respondent,  in 
respect  of  an  election  held  for  the  electoral  district  of 
Lennox. 

In  the  course  of  the  trial  of  the  petition  before  the  two 
rota  judges  assigned  for  that  purpose,  it  appeared  from 
the  evidence  that  Kobert  Thompson,  Ezekiel  Miles,  and 
James  O'Brien,  had  been  guilty  of  corrupt  practices  in 
connection  with  the  election,  and  at  the  instance  of  the 
petitioner  a  summons  was  granted  by  the  judges,  pur- 
suant to  section  175  of  the  Election  Act,  or  47  Vict.  ch.  4, 
sec.  31,  "The  Election  Law  Amendment  Act,  1884,"  calling 
upon  these  persons  to  appear  before  the  Court  con- 
stituted for  the  trial  of  corrupt  practices  and  other  illegal 
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acts  committe:!  during  the  election,  to  answer  the  charges, 
and  to  shew  cause  why  they  should  not  be  adjudged  to  be 
guilty  of  the  corrupt  acts  or  practices  specified,  which  con- 
sisted of  nineteen  distinct  acts  of  bribery,  alleged  to  have 
been  jointly  committed  by  them.  And  further,  to  shew 
cause  why  they  should  not  be  ordered  to  pay  the  penalty 
imposed  b}^  the  Election  Act  for  the  committing  of  each 
of  such  corrupt  acts,  Szc,  and  why,  in  default  of  payment, 
the}'  should  not  be  imprisoned,  and  why  they  should  not 
also  pay  the  costs,  &c. 

After  several  adjournments  the  summons  was  finally 
heard  and  disposed  of  on  the  6th  of  March,  by  and  before 
the  judges  by  whom  it  was  granted. 

The  prosecutor  abandoned  four  of  the  charges,  and,  as 
stated  in  the  appeal  book,  the  judges  then  determined 
and  adjudged  that  Thompson,  Miles,  and  O'Brien  were 
guilty  of  the  remaining  fifteen  charges,  "  but  the  counsel 
for  the  said  prosecutor  electing  that  the  said  Thompson 
should  be  found  guilty  of  the  first  five  of  the  said  charges, 
and  the  said  Miles  of  the  second  five  thereof,  and  the  said 
O'Brien  of  the  third  five  thereof,  the  said  judges  adjudged 
and  determined  accordingly,  and  the  said  Thompson,  Miles 
and  O'Brien  were  each  ordered  to  pay  to  the  petitioner, 
who  was  also  the  prosecutor,  the  sum  of  $200  and  the  costs 
of  the  said  prosecution,  that  is  to  say,  the  sum  of  $600  in 
all  and  costs." 

The  prosecutor  thereupon  elected,  as  sub-sec.  11  of  sec. 
175,  permits  him  to  do,  to  recover  the  amount  imposed 
upon  Thompson  and  Miles  by  process  sued  out  of  the 
High  Court.  He  made  no  election  in  the  case  of  O'Brien, 
who  was  sentenced  to  undergo,  in  default  of  payment 
within  one  month  of  the  $200  and  costs,  [nine  months 
imprisonment  in  the  common  gaol. 

Against  this  order  or  decision  the  prosecutor  appealed 
under  section  63,  and  following  sections  of  "  The  Con- 
troverted Elections  Act,"  on  the  ground  that  the  learned 
judges,  instead  of  imposing  upon  each  of  the  persons 
Accused,  a  single  penalty  of  $200,  should  have  imposed  upon 
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«ach  o£  them  a  penalty  of  $200  for  each  of  the  corrupt 
practices  found  to  have  been  committed  by  them,  that  is  to 
say,  five  separate  penalties  of  $200  upon  each  of  the  accused. 

On  the  appeal  coming  on  for  argument  29th  May,  1885. 

Britton,  Q.C..  on  behalf  of  the  respondents,  moved  to 
quash  the  proceedings  on  the  ground  that  the  right  to 
appeal  under  section  63,  and  following  sections  of  the 
"  Controverted  Elections  Act,"  was  given  only  to  one  who 
was  a  party  to  an  election  petition,  and  in  that  character, 
and  was  confined  to  the  decision  or  determination  of  the 
judge  or  judges  on  the  trial  of  such  petition,  and  did  not 
extend  to  the  decision  of  such  judges  or  other  judges  sitting 
as  a  court  for  the  trial  of  corrupt  practices,  under  sections 
174  and  175  of  the  Election  Act. 

McCarthy,  Q.O.,  Poussette,  Q.C.,  and  Creelman,  contra. 

June  23rd,  1885.  Osler,  J.A. — The  objection  taken  by 
Mr.  Britton  appears  to  me  to  be  well  founded. 

By  the  sections  of  the  Act  referred  to  a  special  court  of 
summary  jurisdiction  is  constituted  before  which 
any  person,  who  is  not  a  party  to  the  petition,  may 
be  tried  in  a  summary  manner  for  any  corrupt  practice 
or  illegal  act  committed  by  him  in  connection  w^ith 
the  election,  instead  of  by  action  or  indictment  in  the 
ordinary  courts  of  law. 

That  court  is  not  the  court  for  the  trial  of  an  election 
petition,  constituted  under  sections  32  and  43  of  the  Con- 
troverted Elections  Act.  It  may  be  presided  over  by  the 
judge  or  judges  who  try  the  petition.  But  it  may  also 
be  presided  over  by  any  judge  upon  the  rota  for  the  trial 
of  petitions,  or  by  a  judge  of  the  High  Court  holding  a 
sittings  of  that  court  for  the  trial  of  civil  or  criminal 
causes. 

Sub-section  1  provides  that  the  proceedings  may  be 
taken,  before,  at,  or  after  the  trial  of  a  petition. 

Sub-section  4.  The  judge  or  judges  who  attend  to 
hear  the  matters  charged,  or  before  whom  the  summons  is 
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retarnable  shall  '"'investigate  and  dispose  of"  (in  plain 
English,  hear  and  determine)  the  case  in  a  summary 
manner,  and  shall  have  the  same  power  and  authority 
to  do  so  as  two  judges  sitting  at  the  trial  of  an 
election  petition  have  for  the  investigation  of  a  charge  of 
a  corrupt  practice  alleged  in  the  petition  to  have  been 
committed  by  the  candidate  against  whom  the  petition 
was  filed. 

Sub-section  6.  The  person  charged  shall  be  allowed  to 
make  fiiU  answer  and  defence,  &c. 

Sub-section  7.  If  the  judge  or  judges  are  satisfied  that 
the  person  charged  has  committed  the  corrupt  practices 
charged  in  the  summons  he  or  they  "shall  adjudge  that 
said  person  has  committed  them,"  and  shall  order  him  to 
pay  to  the  person  at  whose  instance  the  summons  was 
issued,  called  the  prosecutor,  the  money  penalty  by  law 
assio-ned  to  the  ofi'ence. 

It  thus  appears  that  the  proceeding  in  question,  as^ 
regards  its  institution,  the  parties  to  it,  the  time  and 
mode  of  trial,  and  the  constitution  of  the  court  before 
which  it  may  be  heard,  is  one  entirely  distinct  and  separate 
from  the  election  petition. 

The  petitioner  or  the  respondent  may  be  the  prosecutor, 
but  so  may  any  one  else,  and  there  is  no  reason  to  say 
that,  as  regards  that  proceeding,  he  is  or  becomes  a  party 
to  the  petition  any  more  than  the  person  charged  be- 
comes or  can  be  such.    It  is  a  matter  entirely  collateral. 

Then  where  do  we  find  any  provision  for  an  appeal  ? 
There  is  nothing  in  the  Election  Act  which  gives  it,  and 
it  is  clear  law  that  an  appeal  does  not  lie  unless  expressly 
given.  It  is  urged  that  it  lies,  and  the  present  proceeding 
has  been  taken,  under  section  63  and  following  sections 
of  the  Controverted  Elections  Act.  But  the  appeal  referred 
to  in  those  sections  obviously  relates  to  the  decision  of  the 
judges  upon  the  trial  of  the  petition.  It  can  only  be  brought 
by  "  any  party  to  an  election  petition."  It  is  the  matter  of 
the  petition  whichis  to  be  set  down  for  hearing  before  the 
Court  of  Appeal.    It  is  the  parties  afiected  by  the  appeal 
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or  the  agents  who  represented  them  on  the  trial  of  the  peti- 
tion to  whom  notice  of  setting  down  the  appeal  is  to  be 
given,  and  the  judgment  or  decision  of  the  Court  of  Appeal 
is  to  be  certified  to  the  Speaker  of  the  House,  &c. 

There  are  insuperable  difficulties  in  the  way  of  holding 
that  the  case  of  a  summary  conviction  for  corrupt  prac- 
tices comes  within  these  sections. 

I  therefore  think  that  the  appeal  should  be  quashed. 
Whether  an  appeal  can  be  taken  under  any  other  Act  it 
is  not  now  necessary  to  determine.  When  the  prosecutor 
elects  to  recover  "  the  amount  imposed,"  by  process  sued 
out  of  the  High  Court,  the  order  may  be  filed  in  one  of 
the  divisions,  and  execution  may  be  issued,  and  any  other 
proceedings  may  be  had  and  taken  thereon  as  upon  an 
ordinar}^  judgment  of  the  court.  Whether  this  would 
inchide  an  appeal  in  the  ordinary  way  is  more  than  doubtful, 
and  certainly  there  would  be  no  appeal  where  imprisonment 
is  ordered  in  default  of  payment,  as  in  that  case  the  order 
is  not  filed  in  the  High  Court.  It  may  be  that  the  pro- 
ceeding being  of  a  summary  character  can  be  brought  up 
and  reviewed  on  certiorari  according  to  the  dictum  of 
Abbott,  C.  J.,  in  Rex  v.  Hanson,  4  B.  &  Aid.  519,  521. 
"  The  rule  of  law  is,  that  a  certiorari  lies  unless  expressly 
taken  away,  yet  an  appeal  does  not  lie  unless  expressly 
given  by  statute." 

This  case  affords  another  illustration  of  the  necessity  for 
a  well  considered  revision  and  consolidation  of  the  election 
law. 

It  is  not  reasonable  that  proceedings  which  so  seriously 
atiect  a  man's  liberty  or  estate  should  not  be  subject  to 
.appeal  as  in  ordinary  cases,  nor  on  the  other  hand  is  it 
right  that  persons  guilty  of  such  gross  and  abundant 
bribery  as  the  respondents,  should  escape  as  it  is  said  they 
have  escaped  here,  the  full  and  efi^ectual  punishment  due  to 
the  offence. 

There  is  a  strange  anomaly  in  excluding  the  parties  to 
the  petition  from  liability  to  the  proceeding  by  which  the 
penalty  imposed  for  corrupt  practices  or  illegal  acts  may 
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be  enforced  by  imprisonment ;  and  it  is  ^also  remarkable 
that  while  it  is  anxiously  provided  that  allegations  in  a 
petition  of  corrupt  practices  against  a  candidate  or  his 
agents  shall  be  tried  by  two  judges,  who  must  now  con- 
cur in  finding  guilty  and  disqualifying,  (Controverted 
Elections  Act,  R.  S.  O.  ch.  10,  s.  38,  as  amended),  any  one 
not  a  party  to  the  petition  may  be  proceeded  against  for 
similar  charges  before  one  judge  only,  who  b}^  sub-section 
7  of  section  175  as  amended  by  47  Vict.  ch.  4,  sec.  81,  may 
adjudge  that  such  person  has  committed  corrupt  prac- 
tices, &c. 

Section  38,  too,  of  the  Controverted  Elections  Act,  as 
amended  by  section  33  of  the  Act  last  referred  to,  expressly 
enacts  that  no  person  shall  be  found  guilty  of  a  corrupt 
practice,  or  disqualified,  except  upon  the  decision  of  two 
judges  jointly, or  of  the  Court  of  Appeal;  an  enactment 
not  inconsistent  with  summary  proceedings  under  sec.  175 
as  it  formerly  stood,  which  must  have  been  taken  before 
the  two  judges  mentioned  in  section  174,  but  which  is  not 
so  eas}^  to  reconcile  with  the  new  section. 

The  question  will  also  no  doubt  arise  whether  a  summary 
conviction  for  corrupt  practices  by  one  judge  is  such  a 
proceeding — having  regard  to  section  38  of  the  Contro- 
verted Elections  Act — as  under  section  164  of  the  Election 
Act,  disfranchises  any  person  other  than  a  candidate  found 
guilty  of  corrupt  practices. 

Hagarty,  C.  J.  0.,  Burton  and  Patterson,  JJ.A.  con- 
curred. 

Appeal  quashed.- 
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Before  Osler,  J.A.,  in  Chambers. 

Toronto,  June  28  and  July  4,  1887. 

William  King  Pattison,  Petitioner,  v.  John  Charles 
Rykert,  Respondent. 

Election  petition — Unauthorized  alteration  —  Ratification — Amendment 

After  an  election  petition  had  been  filed,  two  clerks  of  the  Toronto  agents 
of  the  solicitor  for  the  petitioner  were  allowed  to  compare  it  with  an 
engrossed  copy,  and  finding  that  the  two  were  different,  they  altered 
the  filed  petition  so  as  to  correspond  with  the  copy,  adding  in  one  place 
the  word  "  treating,"  which  had  the  effect  of  introducing  a  charge  of  a 
'corrupt  practice  not  in  the  original.  The  copy  served  upon  the  respon- 
dent after  this  alteration  corresponded  with  the  petition  as  altered.  It 
was  not  shewn  and  it  was  denied  that  the  petitioner  knew  of  the  alter- 
ation. 

ijTe^cZ,  that  the  addition  of  the  word  "treating"  was  an  alteration  in  a 
material  part ;  but  that  the  clerks  in  doing  what  they  did  were  not  the 
agents  of  the  respondent  or  his  solicitor.  As  the  document  was  in  the 
possession  of  the  Court,  such  an  alteration,  made  by  persons  who  were 
mere  strangers  or  spoliators,  had  not  the  effect  of  destroying  it.  The 
service  of  the  petition  in  its  altered  condition  could  not,  in  the  absence 
of  knowledge  of  the  alteration,  be  treated  as  a  ratification  by  the 
respondent. 

It  was  ordered  that  the  petition  should  be  restored  to  its  original  state, 
and  that  the  copy  served  should  be  amended  to  conform  with  the  peti- 
tionas  it  was  when  filed.  * 

This  was  a  motion  on  behalf  of  the  petitioner  made  be- 
fore Osier,  J.  A.,  in  Chambers,  to  strike  out  the  preliminary 
objections  to  this  petition.  The  motion  was  turned  into  a 
hearing  of  the  preliminary  objections. 

The  material  facts  which  led  to  the  filing  of  the  prelimi- 
nary objections  were  not  in  dispute  between  the  parties, 
and  were  as  follows  : 


See  note  at  end  of  case. 
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The  petitioner,  who  was  the  defeated  candidate  at  the 
'election,  was  himself  a  barrister  and  solicitor,  but  did  not 
present  the  petition  in  person. 

Under  his  instructions  the  petition  in  question,  after 
having  been  signed  by  him,  as  required  by  the  statute,  was 
■on  Saturday  the  ninth  day  of  April,  1887,  presented  for 
him  by  being  delivered  to  the  Registrar  of  the  Court  of 
Appeal,  in  Toronto,  by  Messrs.  Blake,  Lash,  Cassels,  and 
Holm  an,  the  solicitors  for  the  petitioner,  appointed  by  him 
to  be  his  agents  in  the  matter  of  this  petition. 

On  the  following  Monday,  the  eleventh  day  of  April, 
1887,  two  students-at-law,  clerks  in  the  office  of  the  solici- 
tors for  the  petitioner,  were  sent  by  the  solicitors  to 
examine  the  petition  filed  and  compare  a  copy  of  it  with 
the  original. 

While  engaged  in  this  examination  and  comparison  these 
gentlemen  noticed  the  omission  from  the  petition  of  any 
charge  of  treating  against  the  sitting  member,  and  there- 
upon inserted  the  word  "  treating,"  thus  making  the  peti- 
tion filed  correspond  with  the  copy  in  their  possession. 

The  original  petition,  as  presented,  was  not  afterwards 
signed  by  the  petitioner,  but  on  the  next  day,  Tuesday, 
the  twelfth  day  of  April,  1887,  there  was  served  upon  the 
appellant  a  copy  of  the  petition,  containing  the  added 
charge  of  treating,  signed  by  the  hand  of  the  petitioner 
himself,  and  accompanied  by  a  notice  over  the  name  of  the 
petitioner,  "  by  Blake,  Lash,  Cassels,  and  Holman,  his  solici- 
tors/' appointing  that  firm  of  solicitors  to  be  agents  for 
the  petitioner  in  the  matter  of  the  petition. 

The  respondent  submitted  by  his  preliminary  objections 
that  by  reason  of  the  facts  above  stated  the  petition  had 
lost  all  force  and  virtue,  and  become  wholly  null  and  void, 
and  should  be  taken  off  the  files. 

McCarthy,  Q.  C,  and  Aylesworth,  for  the  respondent. 
There  was  a  material  and  wholly  unauthorized  alteration 
in  a  written  instrument,  requiring  to  be  authenticated  by 
the  signature  of  parties,  which  avoids  the  instrument : 
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Pigofs  Case,  11  Rep.  2G  b;  Master  v.  Miller,  4  T.  K  320  : 
1  Sm.  L.  C.  857  (8th  ed,)  ;  2  H.  Bla.  140;  Davidson  v. 
Cooper, 11  M.  &  W.  778  ;  13  M.  &  W.  343;  Suffellv.  Bank 
of  England,  9  Q.  B.  D.  555  ;  Lowe  v.  Fox,  12  App.  Ca^L 
206 ;  Bank  of  Hindostan  v.  Smith,  36  L.  J.  C.  P.  241.  It 
was  essential  to  the  validity  of  the  petition  that  it  should 
be  signed  by  the  petitioner:  The  Controverted  Elections 
Act,  37  Vic.  ch.  10,  sec.  8 ;  R.  S.  C.  ch.  9,  sec.  9.  The  same 
effect  must  be  given  to  the  act  of  the  clerk  as  if  it  had 
been  the  act  of  the  solicitors.  The  solicitors  have  general 
authority  to  bind  their  client  by  their  acts  :  Pulling' s 
Law  of  Attorneys,  3rd  ed.,  p.  102,  et  seq.  The  petitioner 
is  responsible  for  the  consequences  of  an  unlawful  altera- 
tion by  his  authorized  agent :  Pattinson  v.  Buckley,  L.  R. 
10  Ex.  330.  The  service  upon  the  respondent  of  a  copy  of 
the  petition  in  its  altered  state  signified  the  intention  of 
the  petitioner  to  take  advantage  of  the  alteration. 

Lash,  Q.  C,  for  the  petitioner,  contra.  The  alteration  is 
not  a  proper  vsubject  of  preliminary  objection.  It  was  not 
made  by  any  person  having  authority  to  make  it  on  behalf 
of  the  petitioner.  The  petition  was  not  in  the  possession 
of  the  petitioner,  or  of  any  one  for  him,  but  was  on  the 
files  of  the  Court:  Siiffell  v.  Bank  of  England,  9  Q.  B.  D. 
555  ;  Lowe  v.  Fox,  12  App.  Gas.  206  ;  Henfree  v.  Bromly, 
6  East  309.  There  was  no  ratification  of  the  alteration 
by  the  petitioner :  Falcke  v.  Scottish  Imperial  Ins.  Co.,  34 
Ch.  D.  234,  249.  The  alteration  was  not  a  material  one  ;  the 
general  charge  in  the  petition  of  corrupt  practices  includes 
treating,  so  that  the  insertion  of  the  word  was  mere  sur- 
plusage :  see  North  Ontario  Election  Case,  ante  p.  1. 
There  is  power  to  amend  the  petition :  R.  S.  C.  ch.  9,  sec. 
2,  sub-sec.  8  ;  Rule  474,  O.  J.  A.  ;  Rogers  on  Elections,  ed. 
of  1866,  part  II.,  p.  717  ;  Aldridge  v.  Hurst,  1  C.  P.  D.  410. 

OsLER,  J.  A. — The  circumstances  under  which  the  altera- 
tions complained  of  were  made  in  the  petition  have  been 
fully  exyjlained,  and  it  appears  that  they  were  not  made 
by  the  petitioner,  nor  by  his  agent  or  solicitor,  nor  in  any 


LINCOLN  AND  NIAGARA. 


431 


way  by  his  authority.  The  petition  had  been  regularly 
filed,  and  two  clerks  of  the  agents  of  the  petitioner's  solici- 
tor, a  day  or  two  afterwards,  went  to  the  office  of  the 
Registrar  of  the  Court  for  the  purpose  of  compai  ing  an 
engrossed  copy  of  the  petition  with  the  petition.  What 
occurred  there  is  thus  stated  by  the  clerks  in  their  affidavits. 

"  In  comparing  the  said  copy  it  appeared  that  in  the 
third  paragraph  the  word  treating"  was  in  the  engrossed 
copy,  but  not  in  the  petition  filed.  The  matter  w^as 
mentioned,  wdien  Mr.  Grant  (the  registrar)  said,  "  make 
them  correspond,"  or  w^ords  to  that  effect.  I  assumed  that 
the  petition  should  be  made  like  the  copy,  and  the  petition 
was  accordingly  in  this  respect  made  like  the  engrossed 

This  was  a  very  extraordinary  misunderstanding  of  what 
the  reo'istrar  said,  who  could  of  course  have  meant  nothin^j 
else  than  that  the  necessary  alteration  should  be  made  in 
the  engrossment,  but  I  have  no  reason  to  doubt  the  expla- 
nation, especially  as  several  other  minor  and  formal  altera- 
tions were  made  at  the  same  time  in  order  to  make  the 
hastily  and  carelessly  prepared  petition  correspond  with 
the  engrossment,  and  it  is  quite  probable  that  the  clerks 
may  not  have  been  alive  to  the  impropriety — plainly 
a  contempt  of  Court — of  making  an  unauthorized  alter- 
ation in  any  document  on  the  files.  However  this 
may  be,  it  is  impossible  to  hold  that  they  were  in  any 
sense  the  agents  of  the  petitioner,  or  of  his  solicitors,  in 
doing  what  they  did,  and  assuming,  as  I  think  I  should 
assume,  that  the  alteration  was  in  a  material  part  of  the 
document,  introducing  as  it  does  a  precise  charge  of  another 
corrupt  practice,  yet  as  the  document  was  not  in  the 
possession  of  the  petitioner,  but  was  in  the  possession,  so 
to  speak,  of  the  Court,  even  such  an  alteration  made,  as 
I  hold,  by  persons  who  were  mere  strangers  or  spoliators, 
would  not  have  the  effect  of  destroying  it.  For  this  I 
refer,  if  authority  be  needed,  to  Aldous  v.  Covnwell,  L.  R. 
3  Q.  B.  573  ;  Suuffell  v.  The  Bank  of  England,  9  Q.  B.  D. 
55o;  judgment  of  Brett,  L.  J.,  566;  and  to  Eenfree  v.  Bromly,. 

55 —  VOL.  I  E.G. 
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6  East  309.  In  Lowe  v.  Fox,  12  App.  Cas.  206,  the  docu- 
ment altered  was  in  the  possession  of  the  party  relying 
upon  it  when  the  alteration  there  complained  of  was  made, 
but  was  not  of  a  material  character,  and  therefore  did  not 
destroy  it. 

The  service  of  the  petition  in  its  altered  condition  can- 
not be  treated  as  a  ratification  of  the  aot  of  the  clerks,  as 
was  argued,  because  it  is  not  shewn  (and  is  in  fact  denied) 
that  the  petitioner  knew  of  the  alteration  :  See  FalcJce  v. 
Scottish  Imperial  Ins.  Co.,  34  Ch.  D.  234  :  judgment  of 
Bowen,  L.  J.,  249,  250. 

Mr.  Lash  asked  that  the  petition  should  be  restored 
to  its  original  state.  I  think  that  should  be  done,  and  as 
the  copy  of  the  petition  served  has  been  brought  into 
Court,  and  is  now  before  me  on  this  application,  I  also 
think  that  in  order  to  avoid  the  necessity  of  a  special  ap- 
plication to  amend,  I  should  direct  the  copy  so  served  to 
be  amended  in  order  to  conform  to  the  petition  as  it  was 
filed,  in  accordance  with  the  well  understood  practice  at 
law  before  the  Judicature  Act.  But  as  the  application  to 
take  the  petition  ofi"  the  files  was  under  the  circumstances 
justifiable,  and  it  was  necessary  to  explain  how  the  altera- 
tion came  to  be  made,  Mr.  Lash's  application  and  the 
amendment  can  only  be  granted  on  the  terms  of  payment 
of  the  costs  of  the  preliminary  objections,  and  of  the  motion. 

Order  accordingly. 

Note. — Ai".  appeal  from  the  foregoing  judgment  was  allowed  by  the 
Supreme  Court  of  Canada  by  consent  of  parties.  The  following  is  a  note 
of  the  proceedings  in  that  Court  on  the  hearing  : 

October  25,  1887.  McCarthy,  Q.  C,  for  the  appellant,  (No  counsel 
appears  for  the  respondent.)  This  is  an  appeal  from  a  judgment  of  Mr. 
Justice  Osier  overruling  preliminary  objections  to  an  election  petition. 
I  have  a  consent  from  the  petitioner's  agents  and  solicitors  that  the 
appeal  should  be  allowed,  and  the  petition  be  dismissed,  but  without 
costs,  and  the  result  will  he  that  the  preliminary  objections  are  to  stand. 
(Consent  read.) 

Taschereatj,  J. — In  this  Court  we  have  done  so  before,  but  in  the 
Province  of  Quebec  we  have  always  refused  to  allow  appeals  upon  consent. 
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McCarthy.  — In  the  North  York  case  the  appeal  was  allowed  in  the  Court 
by  consent,  and  the  judgment  of  the  Court  below  upon  preliminary  objec- 
tions was  reversed. 

Strong,  J. — All  we  can  do  is  to  allow  the  appeal,  but  without  costs  ; 
and  that  only  disposes  of  the  preliminary  objections. 

Ritchie,  C.  J. — The  order  must  be  made  that  upon  reading  the  written 
consent  of  the  attorney  and  agent  of  the  petitioner,  the  preliminary  objec- 
tions are  sustained,  and  the  appeal  is  allowed,  but  without  costs. 
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Before  Boyd,  C,  and  Osler,  J.A. 

Brighton,  October  11,  12,  13,  and  28,  1887. 
Toronto,  October  W  ;  November  19  and  26  ;  December  3  and  12,  1887. 

IcHABOD  Richmond,  Petitioner,  v.  William  A. 
WiLLOUGHBY,  ResiJoudent 

Agency — Bribery — Illegal  practices — Scheme  for  violating  secrecy  of  ballot — 
Election  Act,  B.  S.  0.  {1877)  ch.  10,  sees.  I46,  159. 

The  respondent  was  nominated  by  a  convention  of  the  Conservativer 
party,  composed  of  fifty  or  seventy-five  persons,  among  whom  was  E,., 
who  was  well  known  as  a  prominent  member  of  the  party,  and  was  on 
intimate  terms  with  the  respondent,  both  of  them  being  physicians. 
E,.  was  one  of  the  persons  nominated  at  the  convention,  but  the  choice 
fell  on  the  respondent,  who  then  made  a  speech  of  acceptance  in  which 
he  said  he  expected  his  friends  to  take  an  interest  in  the  election  and 
to  work  for  him.  R.  made  no  systematic  canvass,  but  he  asked  several 
people  for  their  votes,  was  at  various  informal  meetings  of  voters  held 
in  the  interest  of  the  respondent,  and  with  the  respondent  visited  the 
houses  of  several  voters. 

Held,  that  R.  was  an  agent  of  the  respondent. 

P.  D.  was  also  at  the  convention  which  nominated  the  respondent,  and  he 
and  W.  D.  were  among  the  supporters  of  the  respondent  in  a  particular 
locality  who  held  meetings  at  which  the  voters'  lists  were  discussed  and 
arrangements  were  made  for  looking  up  doubtful  voters. 

Held,  that  these  men  were  both  to  be  regarded  as  agents  of  the  respondent. 

R.  committed  two  clearly  proved  acts  of  bribery  ;  F.  D.  and  W.  D. 
entered  into  a  scheme  for  violating  the  secrecy  of  the  election  by  induc- 
ing voters  to  exhibit  their  ballots,  after  they  were  marked,  at  a  window; 
and  the  evidence  developed  at  least  two  other  acts  of  bribery,  though 
not  by  agents,  and  some  suspicious  circumstances  ;  but  all  these  M'ere 
without  the  knowledge  or  consent  of  the  respondent.  The  vote  polled 
was  about  4,500,  out  of  which  there  was  a  majority  of  51  for  the  respon 
dent. 

Held,  that  the  election  was  void  because  of  the  corrupt  acts  of  R.  ;  and 
in  view  of  the  conduct  and  details  of  the  contest,  the  saving  provisions 
of  sec.  159  of  the  Election  Act,  R.  S.  0.  (1877)  ch.  10,  could  not  be 
applied. 

Per  curiam. — The  scheme  for  violating  the  secrecy  of  the  ballot  was  an; 
Illegal  act  under  sec.  146,  and  had  no  little  significance  when  taken 
in  connection  with  the  proved  acts  of  bribery.  In  estimating  the  appli- 
cation of  sec.  159  it  was  impossible  to  leave  out  of  sight  the  illegal  prac- 
tices under  sec.  146. 

The  West  Simcoe  Case,  ante  153,  referred  to  and  followed. 
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This  was  a  petition  under  the  Ontario  Controverted 
Elections  Act,  tried  partly  at  Brighton  and  partly  at 
Toronto. 

The  petition  contained  the  usual  charges  of  corrupt 
practices  by  the  respondent  and  his  agents. 

Lash,  Q.C.,  and  W.  R.  Riddell,  for  the  petitioner. 
McCarthy,  Q.C.,  and  Ketchum,  for  the  respondent. 

The  evidence  for  the  petitioner  not  set  out  in  the  judg- 
ments was,  so  far  as  material,  as  follows : 

David  Ewing,  called  by  the  petitioner,  said  that  he  had 
been  secretary  of  the  Liberal  Conservative  Association  for 
the  East  Riding  of  Northumberland  for  the  past  twelve 
years,  A  nomination  for  the  election  in  question  was 
made  in  the  month  of  November,  1887.  The  delegates  to 
the  convention  were  called  together  by  the  witness.  Dr. 
Willoughby  (the  respondent)  was  summoned  to  the  conven- 
tion ;  he  was  not  then  thought  of  as  a  candidate ;  he  was 
present  at  the  convention  ;  witness  heard  him  make  a 
speech,  after  he  had  been  nominated  ;  believed  he  asked 
those  who  were  there  to  work  for  him.  Dr.  Richards  was 
at  the  convention,  and  was  one  of  those  nominated.  In 
<jalling  the  convention  the  witness  picked  out  the  active 
men.  There  was  no  membership  fee  required  of  delegates 
to  the  convention. 

Cross-examined,  the  witness  said  he  had  no  authority 
by  the  constitution  of  the  Conservative  Association  to  call 
delegates  in  the  way  he  did  ;  it  grew  to  be  the  practice. 
The  convention  had  nothing  to  do  but  nominate  candidates  ; 
it  was  called  for  that  purpose  ;  it  was  no  part  of  the  duty 
of  the  association  to  render  assistance  to  the  candidates. 
Witness  could  not  repeat  what  Dr.  Willoughby  said  in  his 
speecli  at  the  convention  ;  he  w^ould  describe  it  as  the 
stereotyped  speech  that  all  candidates  make. 

Dr.  Nicholas  Richards,  called  by  the  petitioner,  said 
that  he  was  at  the  meeting  which  nominated  Dr.  Willoughb^^; 
canvassed  for  him ;  saw  him  during  the  election  ;  was  at 
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several  small  meetings  during  the  election ;  drove  Dr. 
Willoughby  one  morning  during  the  election,  but  could  not 
recall  speaking  to  him  about  the  contest.  Phillip  Kennedy 
and  witness  went  together  to  see  electors  in  the  interest  of 
Dr.  Willoughby. 

Cross-examined,  witness  said  he  had  not  been  elected  or 
appointed  a  delegate  to  the  convention.  The  small  meet- 
ings he  spoke  of  were  not  organized  or  committee  meetings  ; 
they  were  all  informal,  accidental,  he  might  say.  There 
might  have  been  nine  or  ten  persons  at  these  meetings. 
Witness  drove  Dr.  Willoughby  to  see  a  voter,  but  did  not 
go  in  with  him. 

John  Noonan,  called  by  the  petitioner,  swore  he  got  S5 

from  Dr.  Richards,  the  day  before  the  election.  Witness 

didn't  ask  the  doctor  what  he  gave  him  the  money  for  ; 

he  didn't  mention  the  election.    Witness  gave  the  doctor 

back  the  $5  a  few  days  before  the  trial ;  the  doctor  came 

to  witness  then  with  a  man  named  Walker ;  witness  had 

then  heard  that  this  charge  was  made.    Walker  o^ave  wit- 
to  o 

ness  the  $5  to  hand  back  to  the  doctor.  Witness  knew  of 
no  reason  why  the  money  was  given  him  except  to  vote 
for  Dr.  Willoughby.  Witness  knew  Dr.  Richards  was  a 
Conservative ;  he  slipped  the  money  into  his  hand  as  he 
was  shaking  hands  to  say  good-bye. 

Michael  Shaughnessy ,  called  for  the  petitioner,  said 
that  Dr.  Richards  came  to  his  place  with  Philip  Kennedy 
within  a  week  before  the  election.  John  Noonan  was  there 
with  witness.  Kennedy  spoke  of  the  election,  and  asked 
him  to  vote  for  Dr.  Willoughby.  Witness  said  he  hardly 
knew  whether  he  would ;  if  he  voted  at  all,  he  would  vote 
for  Willoughby.  After  that  Dr.  Richards  shook  hands 
with  witness  in  saying  good-bye,  and  left  $5  in  his  hand. 

Richard  Philp  was  called  on  behalf  of  the  petitioner, 
and  admitted  giving  S3  to  John  Calberry,  and  $1  to  Phineas 
Rickson.  The  latter  was  after  the  poll  had  closed.  He  said 
these  payments  had  nothing  to  do  with  the  election.  He 
was  a  supporter  of  Dr.  Willoughby,  and  had  canvassed  for 
him,  but  was  not  at  the  convention  which  nominated  him. 
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John  Calherry  swore  to  getting  $3  from  Richard  Philp 
on  election  day,  about  four  o'clock.  After  getting  it,  he 
went  and  voted. 

Phhieas  EicJcson  said  he  got  $2  from  Richard  Philp, 
the  night  of  the  election,  after  it  was  over.  Philp  didn't 
say  what  it  was  for.  Witness  had  told  him  he  had  voted- 
Before  witness  voted  he  told  Philp  he  was  going  to  vote 
for  Dr.  Willoughby,  though  his  politics  were  Reform, 

Cross-examined,  he  said  there  was  no  bargain  that  he 
was  to  get  money  for  his  vote.  He  took  the  money  and 
spent  it  with  Philp.  Philp  did  not  promise  him  money 
when  he  voted. 

Such  other  portions  of  the  evidence  as  are  material  are 
sufficiently  set  out  in  the  judgments,  which  follow. 

December  12,  1887.  Boyd,  C. — The  convention  called 
to  nominate  the  Conservative  candidate  was  composed  of 
active  party  men  who  were  summoned  to  attend  by  the 
secretary  of  the  Liberal  Conservative  Association,  according 
to  a  method  pursued  for  the  last  ten  years.  Thereupon 
some  fifty  or  seventy-five  persons  met  in  November, 
among  whom  was  Dr.  Richards.  He  was  well  known  as 
a  prominent  member  of  the  party  in  the  locality  where  he 
lived  ;  and  he  was  on  intimate  terms  with  the  respondent- 
Dr.  Richards  was  one  of  the  persons  nominated  at  that 
meeting,  but  the  choice  of  the  convention  fell  on  Dr. 
Willoughby.  The  latter  then  made  a  speech  of  acceptance, 
and  it  is  to  be  fairly  inferred  from  all  the  evidence 
that  he  then  said  he  expected  all  his  friends  to  take  an 
interest  in  the  election  and  to  work  for  him.  Dr.  Richards 
did  certainly  act  in  this  way.  He  was  at  various  meet- 
ings of  voters  (of  an  informal  character,  as  he  states)  at 
which  the  matter  discussed  was  what  was  best  to  be  done 
in  the  interests  of  their  candidate.  Dr.  Richards  admits 
that,  though  he  made  no  systematic  canvass,  he  did  never- 
theless take  occasion  to  ask  people  for  their  votes,  and 
spoke  to  those  he  met  with  as  he  journeyed  about  in  the 
course  of  his  practice.    While  the  doctor  lays  stress  on 
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the  fact  that  there  was  no  systematic  organization  at 
work  for  the  respondent,  his  evidence  discloses  that  there 
was  an  informal  but  effective  agency  in  operation,  of  which 
he  was  a  conspicuous  unit,  whereby  canvassing  was  prose- 
cuted in  a  wide-spread  way.  No  better  agency  for  seeing 
voters  at  all  times  and  in  various  directions  can  be  devised 
than  the  utilization  of  a  country  physician's  opportunities 
as  he  drives  to  and  fro  in  the  visitation  of  his  patients. 
This  consideration  probably  explains  why  the  medical 
element  has  cropped  up  so  strongly  in  many  of  the  recent 
election  trials. 

It  was  thus,  at  all  events,  that  Dr.  Richards  aided  his 
professional  brother.  It  is  admitted  also  that  the  two 
drove  tooT.ther  and  visited  the  houses  of  several  voters 
whom  Dr.  Willoughby  wished  to  propitiate,  and  who  were 
apparently  known  to  Dr.  Richards  personally,  and  not  to 
Dr.  Willoughby.  We  have  in  these  facts  a  combination 
of  circumstances  which  seems  to  me  sufficient  to  constitute 
agency  as  between  the  candidate  and  this  prominent  pro- 
moter of  his  cause.  I  need  not  repeat  what  has  already 
been  well  said  as  to  the  close  relationship  which  exists 
between  the  members  of  a  nominating  convention  and  the 
candidate  who  puts  himself  in  their  hands,  but  will  simply 
refer  to  the  language  of  Cameron,  C.J.,  in  the  Lennox  Case, 
ante  at  p.  61,  and  the  language  of  Patterson,  J.  A., 
in  the  Muskoka  Case,  ante  197,  which  is  concurred  iu 
by  my  brother  Ferguson,  who  was  his  colleague  in  that 
trial. 

Starting  with  this  close  connection  between  Dr.  Richards 
and  Dr.  Willoughby,  there  is  additional  evidence  which 
goes  to  implicate  the  candidate  in  the  conduct  of  this 
active  supporter.  There  are  proved  various  indications 
of  agency,  as  it  is  viewed  in  election  contests,  which  gain 
weight  and  cogency  from  their  cumulative  character 
Agency  being  thus  established,  the  proof  of  bribery  on  the 
part  of  Dr.  Richards  is  very  clear  as  to  the  two  voters, 
Michael  Shaughnessy  and  John  Noonan,  who  each  received 
$5  from  him  as  an  inducement  to  vote. 
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As  to  the  Philp  charges,  I  have  with  hesitation  resolved 
to  give  him  the  benefit  of  doubt  as  to  the  payment  to 
Rickson,  that  it  was  not  done  corruptly;  but  I  cannot 
extend  my  charity  sufficiently  to  cover  the  case  of  John 
Calberry.  The  $3  given  to  him  was  before  he  voted,  and 
when  he  said  he  was  ooinsf  to  vote,  and  it  could  have  been 
intended  for  no  other  purpose  than  to  influence  his  action. 
This  corrupt  act,  however,  does  not  affect  the  respondent, 
because  the  evidence  is,  in  my  opinion,  insufficient  to  con- 
nect Philp  with  Dr.  Willoughby  as  his  agent. 

There  was  also,  in  my  opinion,  a  corrupt  act  proved 
between  Joseph  Robinson  and  Spence  Ventris,  a  hotel- 
keeper  in  Colborne,  by  which  the  latter  paid  the  former 
S2  on  the  morning  of  the  election.  Ventris,  though  not  an 
agent  of  the  respondent,  was  acting  in  the  Conservative 
interest,  and  has  failed  to  explain  away  the  obvious  mean- 
ing of  the  transaction. 

There  is  another  very  suspicious  transaction  between 
Willet  Paimateer  and  John  Goodfellow.  I  think  the 
reasonable  conclusion  from  the  evidence  is,  that  in  the 
interests  of  the  party  represented  by  the  respondent,  Good- 
fellow  paid  Paimateer  to  keep  away  from  voting.  He 
engaged  him  to  work  from  two  to  four  o'clock,  for  which 
thirt}^  cents  would  be  sufficient  compensation,  and  he  paid 
him  $1  therefor,  although  Paimateer  expected  more. 

There  is  also  another  evidence  of  the  fact  that  a  good 
deal  of  money  was  afloat  in  the  contest.  Franklin,  a  voter, 
was  telegraphed  for  to  go  from  Toronto  to  Colborne  to 
vote.  The  message  was  despatched  in  Dr.  Willoughby 's 
name,  was  charged  in  his  account  of  expenses,  and  was 
duly  paid  by  his  financial  agent.  Both  of  these  den}^  hav- 
ing sent  it,  or  having  been  in  any  way  privy  to  its  trans- 
mission. Pending  the  trial  this  and  other  telegrams  were 
destroyed  by  the  directions  of  the  manager  of  the  tele- 
graph company.*  As  to  the  contents  of  the  Franklin  mes- 
sage, there  was  no  satisfactory  evidence.  The  operator 
thought  it  ran  somewhat  thus  :  "  Come  down  to-morrow  f 

*  See  lie  Dwight  and  Mucklam,  15  O.  R.  148. 

56 — VOL.  r  E.c. 


440 


PROVINCIAL  ELECTION. 


and  it  might  have  said :  "  It  will  be  all  right."  Franklin,, 
with  others  also  telegraphed  for,  went  fi'om  Toronto,  and 
he  forgot  to  take  money  with  him.  At  Colborne  he  spoke 
about  not  losing  his  expenses ;  and  one  who  came  from 
Toronto,  La  belle,  then  gave  him  $5.  There  is  no  trust- 
worthy explanation  of  this  transaction,  or  of  the  source 
from  which  the  money  was  derived.  Probably  a  clue 
would  have  been  obtained,  but  for  the  disappearance  of 
the  written  evidence. 

The  double  act  of  bribery  committed  by  Dr.  Richards 
does  not  suggest  an  isolated  transaction,  but  rather  indi- 
cates that  it  was  part  of  an  organized  scheme.  He  does 
not  on  this  occasion  pursue  his  usual  practice  of  canvassing 
as  he  goes  his  professional  rounds ;  but  there  is  a  special 
expedition  on  the  day  before  the  election,  in  which  he  is 
accompanied  by  a  friend,  Philip  Kennedy,  a  store-keeper  at 
Hastings.  In  the  cases  of  Noonan  and  Shaughnessy,  who 
were  slightly  known  to  Dr.  Richards,  the  modus  operandi 
was  suggestive  of  a  preconcerted  method  of  action. 
Kennedy,  with  whom  they  are  on  more  familiar  terms, 
first  interviews  them  apart  from  the  doctor — feels  thoir 
pulse  so  to  speak — then  he  returns  and  reports  symptoms, 
and  thereupon  the  doctor  comes  forward  and  adminifiters 
the  dose.  Now  it  is  very  significant  that  Dr.  Richards 
(beyond  admitting  that  he  and  Kenned}^  went  to  see  voters 
in  Dr.  Willoughby's  interest)  is  not  examined  on  this  head 
of  inquiry  at  all  by  the  respondent,  nor  is  Kennedy  even 
called  by  him.  We  have  no  pledging  of  their  oaths  to 
counteract  the  presumption  that  these  men  were  on  a  tour 
of  corruption,  and  that  they  saw  many  more  voters  and 
spent  much  more  money  than  is  in  actual  evidence. 

The  house  of  Robert  McDonald  (blacksmith)  was  next 
to  one  of  the  polling  places.  It  was  at  this  house  that 
many  of  Willoughby's  supporters  used  to  hold  meetings ;. 
among  the  rest  Willis  Duncan  (who  was  a  member  of  the 
municipal  council)  and  Frank  Davidson.  Davidson  is  a 
newspaper  agent,  (is  also  called  a  farmer)  and  appears  to  be 
a  person  of  much  intelligence  and  shrewdness.    From  the 
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house  where  they  met  the  polling  booth  could  be  seen.. 
The  voters'  lists  were  discussed,  and  it  was  arranged  about 
looking  up  those  who  were  doubtful  voters.  Frank  David- 
son was  at  the  convention  that  nominated  Dr.Willoughby, 
and  both  ai-e  to  be  regarded  as  agents  of  Dr.  Willoughby. 
In  the  booth  next  to  McDonald's  was  a  window  through 
which  the  ballots  could  be  seen,  if  held  up  by  the  voters 
within.  Davidson  and  Duncan,  before  the  day  of  polling, 
had  some  arrangement  by  which  voters  were  to  be  asked 
to  hold  up  their  ballots  for  the  purpose  of  ascertaining- 
by  the  aid  of  a  spy-glass  how  they  had  voted.  David- 
son, it  appears,  had  tried  to  use  the  glass  from  his  own 
house,  but  said  it  would  not  work,  and  so  it  was  to  be 
used  from  McDonald's  window.  One  voter  (Otis  Sammis) 
is  proved  to  have  held  up  his  ballot  for  the  purpose  of  in- 
spection, pursuant  to  this  arrangement.  I  incline  to  be- 
lieve the  statement  of  another  (Allan  Sabins)  who  swear& 
that  on  the  polling  day  Frank  Davidson  spoke  to  him  about 
his  vote,  and  told  him  he  had  a  spy-glass  in  McDonald's 
back  room,  and  asked  him  if  he  voted  for  Willoughby  to 
hold  up  his  ballot  towards  the  window. 

This  scheme  for  violating  one  of  the  essential  provisions 
of  the  Ontario  Election  Act,  while  it  was  an  illegal  act 
under  section  146,  and  exposed  the  guilty  participants  to 
be  punished  by  imprisonment,  has  no  little  significance 
when  taken  in  connection  with  the  proved  acts  of  bribery 
already  detailed.  It  suggests  that  agencies  were  at  work 
to  influence  voters,  and  to  provide  for  the  corrupt  compen- 
sation of  those  who  by  means  of  the  exhibited  ballot  were 
certified  to  have  fulfilled  their  engagements  to  vote  for  the 
respondent.  I  give  a  wider  reading  to  the  term  "  illegal 
practices"  in  sec.  159  than  appears  to  have  been  present  to 
the  mind  of  Patterson,  J.  A.,  in  the  WelloMd  Case,  ante  p.  383. 
In  estimating  the  application  of  the  provision  of  section 
159  to  this  election,  it  appears  to  me  impossible  to  leave 
out  of  sight  the  illegal  practices  under  section  146. 

Here  the  vote  polled  was  about  4,500,  out  of  which  there 
was  a  majority  of  51  for  the  respondent.    In  view  of  the^ 
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•conduct  and  details  of  the  contest  which  have  been  before 
us,  I  am  not  able  to  say  that  the  result  cannot  reason- 
ably be  supposed  to  have  been  affected  by  the  corrupt  and 
illegal  practices  which  have  been  proved. 

According  to  the  best  opinion  T  can  form  upon  the  whole 
case,  and  applying  the  principles  of  the  decisions  cited  to 
us  on  section  159,  my  judgment  is  that  the  election  is  and 
should  be  declared  to  be  void. 

As  to  costs,  the  general  costs  of  petition  and  charges  on 
which  the  petitioner  succeeds  should  be  paid  by  respondent 
as  if  these  were  the  only  charges ;  the  costs  of  the  charges 
on  which  petitioner  failed  to  be  paid  by  him  and  set  off 
against  the  others. 

OsLER,  J.  A. — I  am  of  opinion  that  the  evidence  brings 
the  case,  as  regards  the  question  of  Dr.  Richards'  agency, 
within  the  decision  of  the  Court  of  Appeal  in  the  West 
Simooe  Case,  ante  p.  153.  We  have  here,  as  in  that 
case,  a  person  put  forward  as  a  candidate  through  the 
instrumentality  of  a  political  association,  "the  modus  oper- 
andi being  that  delegates  to  a  convention  were  chosen  under 
what  may  be  called  the  auspices  of  the  (Conservative) 
Association,  that  the  office  of  the  delegates  in  convention 
was  to  select  the  candidate  of  the  party,  and  that  the  res- 
pondent was  the  choice  of  the  delegates  in  convention." 
The  respondent  was  present  at  the  convention,  accepted 
the  nomination,  and,  in  doing  so,  made  an  address,  in  the 
course  of  which  he  not  only  accepted  the  nomination,  but 
also  asked  the  delegates  whom  he  addressed  to  work  for 
him  in  assuring  the  election.  In  the  absence  of  any  denial 
or  explanation  on  his  part,  I  think  this  is  the  fair  infer- 
ence from  the  evidence  of  Ewing,  the  secretary  of  the  asso- 
ciation. We  have,  therefore,  the  combination  of  circum- 
stances which  was  held  in  the  above  case  to  constitute  the 
delegates  agents  of  the  respondent  for  the  purposes  of  the 
-election ;  and  there  are  in  addition  thereto  other  facts* 
noticed  in  the  learned  Chancellor's  judgment,  of  a  more 
directly  personal  character,  which  support  a  similar  con- 
clusion in  the  present  case  as  to  Dr.  Richards. 
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It  is  unnecessary  in  this  case  to  invoke  the  dicta  of  one 
of  the  learned  trial  judges  in  the  case  cited,  and  of  the 
learned  Chief  Justice  Cameron  in  the  Lennox  Case,  dntc  p, 
41,  (31,  which,  as  I  respectfully  submit,  carry  the  doc- 
trine of  election  agency,  as  regards  delegates  and  other 
supporters  of  a  party  candidate,  much  further  than  the 
authorities  warrant. 

I  take  it  that  the  law  for  us  on  this  point  is  expressed 
in  the  language  uf  Spragge,  CJ.O.,  in  the  West  Simcoe  Case, 
concurred  in  by  the  majority  of  the  Court  of  Appeal  He 
says  (p.  159) :  "We  see  that  it  has  been  a  common  practice 
for  the  delegates  to  become  active  promoters  of  the  election 
of  the  candidate  whom  they  have  chosen,  by  canvassing  for 
him  and  otherwise.  I  do  not  mean  to  say  that  being  delegates 
they  are  thereby  constituted  agents  of  the  candidate,  or 
that  giving  his  candidature  their  active  support  afterwards 
has  that  etlect.  Strictly  I  take  it  that  their  duty  is  executed^ 
and  at  an  end  upon  their  selection  of  a  candidate  ;  and  if 
afterwards  they  canvass  for  him,  or  give  him  their  suppoi  t 
otherwise,  it  may  be  of  their  own  free  will ;  or  it  may  be 
that  they  have  been  appointed  to  that  duty  by  the  Associ- 
ation. There  are  several  instances  in  England  of  canvassers, 
and  other  election  agents  being  appointed  by  and  acting 
for  similar  political  organizations, for  whose  acts  the  candi- 
date was  not  held  responsible,  unless  he  made  them  his 
agents  expressly  or  impliedly,  or  ratified  and  adopted  their 
acts.  But  at  the  same  time  we  note  the  frequency  of  the 
chanj^e  of  the  mere  delegate  to  the  active  election  assent 
how  in  practice  the  one  follows  upon  the  other.  It  requires, 
I  apprehend,  less  positive  evidence  of  appointment,  or  recog- 
nition and  adoption  than  in  the  case  of  one  not  a  delegate." 

It  was  shewn  in  that  case,  as  I  have  said,  that  the 
candidate  asked  the  delegates  to  work  for  him  and  aid  in» 
electing  him,  and  this  was  held  to  be  sufficient  evidence' 
of  the  appointment  of  the  delegates  present  to  act  as  his^ 
agents  for  the  purpose  of  the  contest. 

I  do  not  think  the  present  case  is  distinguishable  \m 
its  circumstances  from  the  West  Simcoe  Case. 
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Two  charges  of  bribery  by  Dr.  Richards,  viz.,  the  bribery 
of  John  Noonan  and  Michael  Shaughnessey,  are  clearly 
proved. 

The  agency  of  Richard  Philp  is  not  proved,  but  I 
think  it  is  proved  that  he  bribed  J ohn  Calberry  by  paying 
him  $3  on  the  polling  day.  The  only  reasonable  infer- 
ence from  the  evidence  is  that  it  was  paid  to  him  for 
his  vote. 

With  some  doubt,  I  think  we  may  hold  that  the  pay- 
ment to  Rickson  was  an  innocent  one  and  dismiss  that 
charge. 

There  is  a  charge  of  bribery  of  Joseph  Robinson  by 
Spence  Ventris.  The  agency  of  Ventris  is  not  proved; 
but  I  think  upon  full  consideration  that  the  fact  of  bribery 
is.  The  money  was  paid  to  Robinson  on  the  morning  of 
the  polling-day.  Ventris'  explanation  was  that  he  paid  it 
in  settlement  of  a  bill  he  owed  to  Frank  Robinson,  Joseph's 
t3on,  for  meat  purchased  from  him  nearly  a  year  before. 
There  was  no  other  evidence  of  the  existence  of  such  an 
account,  or  of  Joseph's  authority  to  receive  payment  of  it. 
Moreover,  Ventris  did  not  tell  him  that  the  money  was  for 
Frank,  and  he  never  afterwards  told  Frank  that  he  had 
paid  it.  The  explanation  thus  becomes  merely  incredible. 
It  was  invented  for  the  occasion. 

The  petitioner  was  allowed  to  amend  by  adding  a  charge 
•of  bribery  by  John  Goodfellow  of  Willet  Palmateer  to 
refrain  from  voting.  The  circumstances  are  suspicious, 
but  I  think  fall  short  of  proof.  Goodfellow  denies  the 
charge.  He  says  he  did  not  ask  Palmateer  not  to  vote,  but 
that  Palmateer  told  him  he  did  not  intend  to  vote,  and  that 
he  then  said  to  him  that  he  might  as  well  come  down  and 
work  for  him  at  threshing  peas.  It  may  have  been  in  his 
mind  that  this  would  clinch  Palmateer's  intention,  and 
prevent  him  from  altering  it,  but  I  am  not  convinced  that 
there  was  any  agreement  or  understanding  on  the  subject, 
and  the  alleged  overpayment  is  not  so  great  as  to  compel 
belief  in  its  corruptness,  and  to  convict  these  two  persons 
of  bribery. 
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The  next  charge  is  one  (made  by  amendment)  of  bribery 
of  Franklin  by  Thomas  Labelle.  The  evidence  entirely 
fails  to  connect  Labelle  with  the  candidate,  or  with  any 
agent  of  his  ;  nor,  in  my  opinion,  is  bribery  in  fact  proved. 
The  case  put  forward  by  the  petitioner  was  that  Thomas 
Labelle,  Reuben  Labelle,  (Chatterson)  and  Franklin,  all 
came  down  from  Toronto  to  vote]  for  the  respondent  on  a 
promise  or  understanding  that  their  expenses  would  be 
paid.  That  some  one  telegraphed  to  these  persons  in  the 
respondent's  name  is  clear,  but  the  contents  of  the  tele- 
grams, if  they  contained  more  than  a  summons  to  come 
down  to  vote,  has  not,  owing  to  the  misconduct  of  the 
manager  of  the  telegraph  company,  been  proved. 

The  respondent  denied  that  he  sent  them,  and  I  think 
it  was  proved  by  persons  who  saw  the  original  messages 
before  their  destruction,  that  they  were  not  in  his  hand- 
Avriting.  Franklin  was  paid  $5  at  Colborne,  and  the  sug- 
gestion was,  that  the  others  were  also  yjaid,  Labelle  being 
the  hand  to  distribute  the  money,  supposed  to  have  been 
received  by  him  for  the  purpose.  Franklin,  however,  is 
the  only  one  who  is  proved  to  have  received  anything 
Labelle  swears  that  the  money  so  paid  was  his  own  money 
lent  by  him  to  Franklin,  because  he  had  left  his  purse 
behind  him  in  Toronto,  and  he  swears  that  he  paid  his 
own  expenses  and  paid  nothing  to  Reuben,  his  brother. 

There  is  literally  no  evidence  that  he  received  the  money 
from  the  respondent,  or  from  any  one  on  his  behalf,  and  he 
gives  a  not  improbable  account  of  how^  he  might  be  pos- 
sessed of  money  of  his  own,  and  so  be  in  a  position  to 
assist  Franklin  at  a  pinch.  So  far  as  he  vA^as  personally 
concerned,  he  had  no  inducement  to  bribe  Franklin,  who, 
like  himself,  was  a  voter  coming  at  the  request  of  some 
one  else  to  vote  for  the  respondent.  He  was  not  canvass- 
ing or  taking  any  other  part  in  the  election.  Nor,  finally, 
as  to  this  branch  of  the  charge,  is  there  any  reason  to 
suppose  that  the  money  was  paid  as  a  bribe.  The  offence, 
if  any,  in  the  direction  of  which  the  evidence  points  is 
that  of  payment  of  the  voter's  travelling  expenses,  but 
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this,  except  when  donf^  by  a  candidate  or  by  a  person  on 
his  behalf,  is  not  an  offence,  and  there  being  an  absolute 
failure  to  trace  in  that  direction  the  money  paid  by  Labelle,. 
the  charge  from  any  point  of  view  falls  to  the  ground. 

The  case  is  not  free  from  suspicion,  but  it  comes  short  of 
proof.  I  cannot  say  that  Labelle  impressed  me  as  an 
untruthful  witness,  though  he  undoubtedly  went  far  to- 
discredit  himself  by  his  persistent  avoidance  of  a  subpoena.* 

The  result  is  that  the  election  must  be  avoided  in  conse- 
(juence  of  the  corrupt  act  committed  by  Dr.  Richards^ 
unless  we  can  hold  it  saved  by  the  healing  provision  of 
section  159  (sec.  163  of  E.  S.  0.,  1887,  ch.  9.) 

So  far  as  the  respondent  himself  is  concerned,  I  see  no 
reason  to  suppose  that  he  did  not  conduct  the  election  with 
due  regard  to  the  requirements  of  the  law.  A  considerable 
part  of  the  trial  was  occupied  in  the  inquiry  into  the  per- 
sonal charges  made  against  him,  which  were  numerous  and 
were  pressed  with  a  good  deal  of  earnestness,  but  which 
proved  to  be  entirely  without  foundation,  and  can  only  be 
characterized  as  frivolous  and  vexatious. 

But  there  were  two  gross  cases  of  bribery  by  Dr.  Rich- 
ards, an  agent  of  the  respondent,  another  by  Philp,  and  a 
fourth  by  Ventris,  whose  agency  was  not  proved.  There 
was  also  the  illegal  act,  which  I  must  regard  as  proved,, 
to  which  Duncan  and,  I  think,  Davidson  were  parties,  of 
inducing  one  or  more  voters  to  display  their  ballot  papers 
after  they  had  marked  them,  and  of  attempting  to  arrange 
a  plan  by  which  he  and  others  might  successfully  do  so. 
This  plan  failed,  but  its  only  conceivable  object  must  have 
been  to  promote  the  carrying  out  of  corrupt  practices  with 
regard  to  such  voters. 

I  have  already  in  the  North  Ontario  Case,  ante  p.  1 
the  East  Middlesex  Case,  ib.  250  ;  the  East  Simcoe  Case, 
ib.  291  ;  and  the  West  Simcoe  Case,ib.  128,  had  occasion  to 
consider  section  159. 

I  need  not  repeat  the  views  there  expressed  as  to  the 

*The  trial  was  several  times  adjourned  by  reason  of  the  petitioner's- 
failure  to  subpoena  Thomas  Labelle. 
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difficulties  which  oppose  any  intelligent  or  satisfactory 
application  of  it,  except  in  comparatively  rare  and  simple 
cases. 

I  am  wholly  unable  to  say  that  it  can  be  properly  applied 
to  save  the  election  in  the  present  case.  For  the  reasons 
given  by  my  learned  colleague,  in  which  I  fully  concur, 
in  dealing  with  the  charges  in  the  disposition  of  which  we 
agree,  it  is  impossible  for  me  to  affirm  in  the  words  of  the 
section,  that  the  corrupt  practices  were  of  such  triflings 
nature,  or  of  such  trifling  extent,  that  the  result  cannot 
have  been  affected,  or  be  reasonably  supposed  to  have  been 
affected  thereby. 

The  election  must  therefore  be  avoided.  As  to  costs,  the 
case  is  one  in  which  they  may  be  dealt  with  as  in  the  Prescott 
Case,  at  ante  p.  110.  The  respondent  should  pay  the 
costs  of  the  petition,  and  to  the  same  extent  as  if  the 
charges  in  respect  of  Richards,  Ventris  and  Philp,  and  Allan 
Sabins  and  Otis  Sammis  had  been  the  only  charges  upon 
which  the  petition  was  founded.  As  to  the  other  charges 
on  which  the  petitioner  has  failed,  he  should  pay  the  res- 
pondent's costs. 

We  shall  certify  to  the  Speaker  our  determination  that 
the  election  was  void  by  reason  of  a  corrupt  practice 
having  been  committed  by  an  agent  of  the  respondent, 
without  the  respondent's  knowledge  or  consent. 

I  shall  also  report  to  the  Speaker  (a)  that  no  corrupt  prac- 
tice has  been  proved  to  have  been  committed  by  or  with 
the  knowledge  or  consent  of  any  candidate  at  the  election ;, 
(6)  That  Dr.  Nicholas  Richards,  John  Noonan,  Michael 
Shaughnessey,  Richard  Philp,  John  Calberry,  Spence 
Ventris,  and  Joseph  Robinson  were  proved  at  the  trial 
to  have  been  guilty  of  corrupt  practices,  that  is  to  say 
of  bribery  ;  and  (c)  that  there  is  no  reason  to  believe  that 
corrupt  practices  have  extensively  prevailed  at  the  elec- 
tion. 
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BEiORE  THE  CoURT  OF  APPEAL. 

Present— Rkgkwty,  C.J.O.,  Burton,  Patterson,  and  Osler,  J  J.  A. 

Toronto,  December  9,  1887. 

January  10,  1888. 

Daniel  Francis  Burk,  Petitioner,  v.  Simon  James 
Dawson,  Respondent. 

*^  Dominion  Controverted  Elections  Act,^^  B.  8.  C.  ch.  9,  sees.  32,  33, 
construction  of — Time  for  trial  of  petition — Extending  time. 

The  petition  was  presented  on  the  6th  May,  1887,  during  a  session  of 
Parliament  which  ended  on  23rd  June,  and  issue  was  joined  on  3rd 
June  ;  no  application  was  made  or  steps  taken  after  that  until  the  6th 
December,  1887,  when  the  petitioner  applied  to  have  a  time  and  place 
appointed  for  trial  and  to  have  the  time  for  the  commencement  of  the 
trial  enlarged. 

The  first  part  of  sec.  32  of  the  Controverted  Elections  Act,  R,.  S.  0.  ch.  9, 
is  as  follows  : 

'  The  trial  of  each  election  petition  shall  be  commeaced  within  six  months 
from  the  time  when  such  petition  has  been  presented  and  shall  be  pro- 
ceeded with  from  day  to  day  until  such  trial  is  over  ;  but  if  at  any  time 
it  appears  to  the  Court  or  Judge  that  the  respondent's  presence  at  the 
trial  is  necessary,  such  trial  shall  not  be  commenced  during  any  session 
of  Parliament ;  and  in  the  computation  of  any  time  or  delay  allowed  for 
any  step  or  proceeding  in  respect  of  any  such  trial,  or  tor  the  commence- 
ment thereof  as  aforesaid,  the  time  occupied  by  such  session  of  Parlia- 
ment shall  not  be  included." 

Held,  Patterson,  J.  A. ,  dissenting,  that  the  exception  in  the  last  clause 
is  confined  to  a  case  in  which  the  Court  is  satisfied  that  the  respondent's 
presence  is  necessary;  '■^  such  trial"  reiers  to  a  trial  at  which  the 
respondent's  presence  has  been  declared  to  be  necessary  ;  and  no  such 
declaration  having  been  made  in  this  case,  the  time  of  the  session  of 
Parliament  was  not  to  be  excluded  from  the  six  months  within  which 
the  trial  was  to  be  commenced. 

It  was  not  incumbent  upon  the  respondent^to  move'to  dismiss  the  petition 
for  default. 

The  Coui-t  could  not  nunc  pro  tunc  declare  that  the  respondent's  presence 
at  the  ti'ial  was  necessary. 

Per  Curiam,  that  the  time  for  the  commencement  of  the  trial  may  be  en- 
larged under  sec.  33,  notwithstanding  the  expiration  of  the  six  months  ; 
but  it  had  not  been  established  in  this  case  that  the  requirements  of 
justice  rendered  such  enlargement  necessary  ;  and  the  Court  refused  to 
appoint  a  time  and  place  for  trial  or  to  enlarge  the  time. 
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The  petition  in  this  case  was  presented  to  the  Court  of 
Appeal  on  the  6th  May,  1887.  Preliminary  objections 
were  overruled  on  the  28th  May,  and  the  parties  were  at 
issue  on  the  3rd  June.  Parliament  wasjin  session  at  the 
time  the  petition  was  presented,  and  was  not  prorogued  till 
the  23rd  June. 

After  the  disallowance  of  the  preliminary  objections,  no 
step  was  taken  or  application  made  by  either  party  nntil 
the  6th  December,  1887,  when  the  petitioner  moved  to  fix 
a  conv^enient  time  and  place  for  the  trial,  and  to  extend 
the  time  for  the  commencement  of  the  trial,  which  by 
K  S.  C.  ch.  9,  sec  32,  should  be  within  six  months  from 
the  presentation  of  the  petition,  unless  enlarged  by  the 
Court  or  a  Judge  under  sec.  33.  This  application  was 
made  in  the  first  instance  to  a  Judge  in  Chambers,  and 
was  by  him  enlarged  before  the  full  Court. 

In  support  of  the  application  the  petitioner  filed  his  own 
affidavit,  which  stated  that  the  petition  was  presented  in 
good  faith,  and  that  the  charges  made  in  it,  or  a  large  part 
of  them,  could  be  substantiated :  that  the  respondent  was 
a  material  witness  on  the  petitioner's  behalf,  and  that  the 
latter  could  not  safely  proceed  to  trial  without  his  evidence  : 
that  since  the  presentation  of  the  petition  the  petitioner 
had  been  diligently  employed  in  obtaining  evidence,  but 
had  met  with  difficulties  in  doing  so  owing  to  the  large 
size  of  the  constituency  :  that  the  petitioner  had  relied 
upon  the  time  for  the  commencement  of  the  trial  being 
computed  so  as  to  exclude  the  period  of  the  session  of 
Parliament ;  and  that  the  application  was  made  bona  fide 
and  not  for  the  purpose  of  delay. 

The  respondent  opposed  the  application  on  the  ground 
that  the  trial  not  having  been  commenced  within  six 
months  from  the  time  when  the  petition  was  presented,  and 
the  time  for  commencing  it  not  having  been  enlarged,  the 
Court  ought  not  now  to  appoint  a  day  for  trial,  and  further 
that  it  had  not  been  shown  that  the  requirements  of  justice 
now  rendered  an  enlargement  for  that  purpose  necessary 

The  argument  was  heard  on  the  9th  December,  1887. 
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W.  Cassels,  Q.  C,  and  C.  J.  Hohnan,  for  the  petitioner.. 
McCarthy,  Q.  C,  and  J.  R.  Roaf,  for  the  respondent. 

January  10,  1888.  Hagarty,  C.J.O. — I  am  of  opinion 
the  language  used  by  the  legislature  (R.  S.  C,  ch.  9,  sec. 
32)  clearly  indicates  the  direction  that  the  trial  of  the 
petition  shall  be  commenced  within  six  months  from  the 
time  of  presentment,  except  that  (1)  when  it  is  declared  or 
decided  by  a  Court  or  Judge  that  the  respondent's  presence 
at  the  trial  is  necessary,  and  then  the  trial  shall  not  be  com- 
menced during  any  session  of  Parliament ;  (2)  that  in 
computing  the  time  or  delay  allowed  for  any  step  or  pro- 
ceeding in  respect  of  the  trial  or  its  commencement,  the  time 
occupied  by  such  session  shall  not  be  included. 

I  read  the  words  "  such  session,"  to  mean  the  session 
previously  referred  to,  i.  e.,  the  session  in  which,  but  for 
such  findino-  orMirection  of  a  Court  or  Jud^e,  the  time  from 
which  the  six  months  would  otherwise  be  reckoned. 

In  the  case  before  us  no  such  intervention  of  Court  or 
Judge  has  taken  place,  and  I  hold  that  the  six  months 
must  count  from  the  6th  day  of  May,  when,  during  a  session, 
the  petition  was  presented,  and  the  time  limited  expired 
in  November. 

Beyond  the  disposal  some  time  in  May  of  certain  pre- 
liminary objections,  and  the  case  becoming  at  issue  about 
June  3rd,  nothing  whatever  appears  to  have  been  done  by 
the  petitioner  until  the  6th  December,  when  he  applies  to 
have  a  day  fixed  for  trial.  He  has  nearly  seven  months 
to  prepare  his  case  and  his  evidence,  and  has  never  even 
taken  the  common  course  of  examining  the  respondent. 

I  cannot  see  that  the  latter  was  called  on  to  take  any 
step.  If  the  petitioner  had  desired  to  prevent  time  running 
against  him  up  to  the  23rd  of  June,  when  the  session 
terminated,  I  do  not  see  why  he  might  not,  on  affidavit  de- 
claring his  requirement  of  the  respondent's  presence,  have 
obtained  an  order  from  a  Judge  that  the  trial  should  not 
be  commenced  during  the  session,  and  then  the  time  of 
such  session  would  not  have  counted  against  him. 
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I  think  it  clear  that  the  legislature  designed  that  these 
trials  should  be  brought  on  with  reasonable  promptitude, 
partly  for  the  reasonable  protection  of  members  against 
the  long  delay  in  ascertaining  their  rights,  and  partly  in  the 
interests  of  the  electors,  that  it  should  be  ascertained  as 
soon  as  fairly  practicable  whether  they  were  lawfully  or 
unlawfully  represented. 

Sub-sec.  2  of  sec.  32  seems  clearly  aimed  against  un- 
explained delays,  declaring  that  if  after  three  months  from 
the  presentment  no  da}^  of  trial  has  been  hxed,  some  other 
elector  may  on  application  be  substituted  for  the  petitioner. 

Both  the  interests  of  the  parties  and  of  the  electors  can 
be  fully  protected  by  the  33rd  section,  giving  power  to  the 
Court  or  Judge  to  enlarge  the  time  for  the  commencement 
of  the  trial  on  an  application  supported  by  affidavit,  if 
the  requirements  of  justice  render  such  a  course  necessary. 

I  am  unable  to  see  that  any  case  whatever  is  made  out 
by  the  petitioner  to  induce  the  belief  that  the  require- 
ments of  justice  would  be  answered  by  our  extending  the 
time. 

The  affidavit  produced  is  of  the  very  vaguest  character^ 
and,  for  all  that  it  states,  the  petitioner's  exertions  to  disco- 
ver evidence  may  have  been  limited  to  making  inquiries 
of  the  various  people  that  he  may  have  met.  Against  his 
statement  is  the  unexplained  fact  that  he  has  allowed  the 
whole  open  season,  from  early  in  May  to  the  month  of 
December,  to  elapse  Avithout  any  attempt  to  get  a  day  fixed 
for  the  trial. 

The  peculiar  position  of  this  large  constituency,  in  my 
judgment,  rendered  it  more  clearly  the  duty  of  the  peti- 
tioner to  be  diligent  in  striving  to  have  the  trial  during 
the  open  season,  instead  of  practically  throwing  the  trial 
over  till  next  summer,  after  two  sessions  had  passed,  leav- 
ing a  person  whom  he  seeks  to  prove  unduly  elected  to 
represent  the  constituency. 

This  dilatoriness  seems  wholly  opposed  to  the  apparent 
intentions  of  the  legislature,  and  throws  an  appearance  of 
unreality  over  the  proceedings. 
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I  do  not  think  that  Mr.  Cassels'  ingenious  argument 
should  avail  him,  as  to  the  duty  of  the  Court  to  fix  days- 
for  trial  on  their  own  motion,  without  being  asked  so  to  do. 

Granted  their  power  so  to  do,  we  cannot  ignore  the 
fact  that  such  a  course  has  never  been  taken,  and  sec.  13 
is  very  plain  in  directing  that  when  the  petition  is  at  issue- 
the  Court  may,  on  the  application  of  either  party,  fix  a  day 
for  trial.  Nor  do  I  think  it  necessary  that  there  shoukl  be 
a  motion  to  dismiss. 

All  we  see  is  that  the  six  months  have  elapsed,  and  that 
no  case  has  been  made  out  for  our  exercising  the  statutable 
DOwers  of  extending  the  time. 

I  cannot  accede  to  the  argument  that  at  any  subsequent 
stay  of  the  proceedings,  and  after  the  lapse  of  the  six 
months,  the  petitioner  can  suggest  that  the  session  should 
not  be  reckoned  against  him  because  the  attendance  of  the 
sitting  member  at  the  trial  was  in  fact  necessary. 

Burton,  J.  A. — In  this  case  the  time  for  the  trial  of 
the  petition  against   the  return  of  the  sitting  member 
expires,  if  the  session  of  Parliament  is  excluded  from  the- 
computation,  on  the  22 ad  or  23rd  of  December  ;  if  on  the 
other  hand  it  is  included,  it  ran  out  in  November  last. 

An  application  is  now  made  to  fix  the  day  for  trial 
which  even  at  the  time  of  the  application  could  not  have 
been  fixed  for  an  earlier  date  than  the  22nd,  and,  as  matters 
now  stand,  would  necessitate  an  application  for  an  enlarge- 
ment. 

We  are  therefore  called  upon  to  place  a  construction 
upon  sees.  32  and  33  of  the  Controverted  Elections  Act  of 
the  Dominion,  the  language  of  which  has  given  rise  ta 
so  much  difiference  of  opinion. 

Tracing  the  history  of  the  enactments  relating  to  these 
controverted  elections,  we  find  that  originally  no  time  was 
limited  for  proceeding  with  them,  which  was  felt  to  be  a 
great  hardship,  and  the  same  Act  which  was  passed  ta^ 
prevent  a  trial  going  on  in  certain  cases  during  the  sitting- 
of  Parliament,  contained  for  the  first  time  the  six  months' 
limitation. 
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Wi)ilst  I  quite  agree  that  this  limit  of  time  is  purely 
ai  oitrary,  and  that  we  have  no  means  of  knowing,  except 
from  the  language  employed  by  them,  whether,  as  a  matter 
of  policy,  Parliament  intended  that  it  should  be  that  period 
.absolutely,  or  that  period  with  the  term  of  the  session 
added,  we  may  fairly  look  at  the  rest  of  the  Act  to  aid 
us  in  the  construction  of  the  sections  in  question,  and 
we  "find  throughout  unmistakable  evidence  of  the  desire  of 
Parliament  that  the  proceedings  upon  these  petitions 
should  be  dealt  with  summarily,  and  as  expeditiously  as 
the  forms  of  law  would  permit. 

Thus  the  petition  must  be  filed  within  thirty  days  after 
the  return  of  the  member  is  published  in  the  Gazette. 

That  it  must  be  served  within  five  days. 

That  preliminary  objections,  if  any,  must  be  presented 
and  filed  within  five  days,  and  decided  at  once  in  a  sum- 
mary manner. 

And  within  five  days  after  the  preliminary  objections 
are  disposed  of,  or  within  the  time  for  presenting  the  same, 
if  none  are  presented,  the  petition,  whether  answered  or 
not,  shall  be  held  to  be  at  issue,  and  the  Court  may  fix  a 
convenient  time  and  place  for  trial. 

Then  comes  the  direction  that  the  trial  shall  be  com- 
menced within  six  months,  and  proceeded  with  from  day 
to  day  until  such  trial  is  over.  So  far,  of  course,  there  is 
no  room  for  question  ;  but  the  section  proceeds  :  "  But  if  at 
any  time  it  appears  to  the  Court  or  a  J udge,  that  the  respon- 
dent's presence  at  the  trial  is  necessary,  such  trial  shall  not 
he  commenced  during  any  session  of  Parliament." 

This  appears  to  be  a  distinct  recognition  on  the  part  of 
the  legislature  that  the  trial  may  proceed  during  the 
session  in  any  other  case  except  that  in  which  the  Court 
has  been  satisfied  that  the  respondent's  presence  is  neces- 
sary, and  that  the  exception  is  confined  to  such  a  case. 
If  that  be  so,  the  rest  of  the  section  is  intelligible  enough. 
The  words  are  these  : 

"  And  in  the  computation  of  any  time  or  delay  allowed 
for  any  step  or  proceeding  in  respect  of  any  such  trial,  or 
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for  the  commencement  thereof  as  aforesaid,  the  time 
occupied  by  such  session  of  Parliament  shall  not  be  in- 
cluded." 

That  is  to  say,  all  trials  are  to  be  commenced  within  six 
months,  unless  in  the  one  excepted  case ;  and  in  that  case 
the  trial  is  not  to  be  commenced  during  the  session,  and 
as  to  such  trial,  that  is,  the  case  in  which  the  Court  has  been 
satisfied  that  the  respondent's  presence  is  necessary,  the 
time  of  the  session  shall  not  be  computed  for  any  purpose 

If  the  legislature  had  intended  that  in  no  case  should 
the  time  of  the  session  be  included,  what  easier  than  to 
have  added  immediately  after  fixing  the  six  months :  "  But 
in  the  computation  of  such  six  months  the  time  of  the 
session  shall  not  be  included." 

I  see  no  difficulty  in  this  construction  arising  from 
sub-sec.  2.  It  is  quite  consistent  with  it.  If  any  petitioner 
has  failed  for  three  months  to  bring  his  case  to  trial,  any 
other  person  may  be  substituted  ;  but  it  would  be  a  good 
answer  to  any  such  application,  that  the  Court  was  satisfied 
that  the  presence  of  the  respondent  at  the  trial  was  neces- 
sary. 

The  decisions  referred  to  in  the  Kingston  Case,  39  U.  C. 
R  139,  and  the  Addington  Case,  39  U.  C.  R.  131,  were 
upon  the  38  Vic,  before  consolidation ;  and  an  attempt 
has  been  made  by  the  framers  of  the  consolidated 
Act  to  remove  the  doubts  which  had  been  raised 
upon  them,  apparently  not  very  successfully,  although  the 
weight  of  judicial  opinion  appears  strongly  to  preponderate 
in  favour  of  the  view  which  I  am  taking  of  it. 

Sec.  33  has  a  general  application  to  all  cases,  and 
gives  power  to  enlarge  the  time  for  the  commencement  of 
the  trial,  if,  on  an  application  for  that  purpose,  supported 
l)y  affidavit,  it  appears  that  the  requirements  of  justice 
render  such  enlargement  necessary. 

But  for  the  doubts  which  have  been  raised  by  some 
Judges  whose  opinions,  I  admit,  are  entitled  to  very  great 
respect,  I  should  have  thought  the  meaning  of  the  enact- 
ment clear. 
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Although  in  arriving  at  this  conclusion  we  must  be 
governed  by  the  words  of  the  statute  without  any  aid  from 
its  parliamentary  history,  still  having  come  to  a  certain 
conclusion  upon  its  language,  it  is  not  unsatisfactory  to 
iind  that  that  coilclusion  is  supported  by  what  took  place 
dui'ing  its  passnge  ;  leading  members  on  both  sides  of  the 
Honse  apparently  conceding  that  where  the  presence  of  a 
member  was  not  necessary  at  the  trial,  there  could  be  no 
object  in  the  trial  not  proceeding  during  the  session  ;  but 
that  the  question  whether  a  trial  should  proceed  during 
the  session  mioiit  snfelv  be  left  to  the  Judo^es. 

Being  then  clearly  of  opinion  that  in  the  present  case 
the  parties  have  not  brought  themselves  within  the  excep- 
tion ;  the  time  expired  in  November  last,  and  no  effort  was 
made  during  that  time  to  bring  the  case  on  for  trial ;  nor  has 
any  effort  been  made  to  fix  a  day  for  trial  until  the  last 
moment  of  the  extended  period,  when  it  is  admitted  that 
the  case  cannot  be  tried  without  an  enlargement ;  in  my 
view  of  the  law  and  the  manifest  intention  of  the  legisla- 
ture, that  these  trials  should  be  speedily  disposed  of,  I 
think  we  ought  not  to  accede  to  the  present  application, 
but  should  dismiss  it,  and  I  think  with  costs. 

Patterson,  J.  A. — The  question  upon  the  construction  of 
R.  S.  C.  ch.  9,  sec.  32,  is  one  which  may,  either  directly  or 
incidentally,  arise  for  decision  by  any  one  of  the  Courts 
mentioned  in  the  second  section  of  the  Act,  or  by  a  Judge 
in  Chambers  upon  an  application  under  section  33,  or  by 
the  Judge  at  the  trial  of  a  petition.  In  the  last  mentioned 
case  it  is  at  least  doubtful  if  an  appeal  lies  to  the  Supreme 
Court  under  sec.  50.  In  the  other  two  cases  the  doubt 
is  even  stronger.  It  is  therefore  to  be  regretted  that  there 
should  be  room  for  difference  of  opinion  respecting  the 
meaning  of  the  language  employed  by  the  legislature. 

The  provisions  in  discussion  were  introduced  into  the 
law  in  LS75,  by  38  Vic.  ch.  10,  sees.  1  and  2. 

The  present  question  is  whether  the  six  months  limited 
for  the  commencement  of  the  trial  are  to  be  in  all  cases 
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computed  exclusive  of  the  time  occupied  by  a  session  of 
Parliament,  or  computed  only  when  an  attempt  has  been 
made  to  bring  on  the  trial  during  the  session,  and  has  been 
frustrated  by  its  being  made  to  appear  to  the  Court  or  a 
J udge  that  the  respondent's  presence  at  the  trial  is  necessary. 

The  sections,  both  in  their  original  form  and  in  the  re- 
drafted shape  in  which  they  now  appear  in  the  K  S.  C. 
as  sees.  31,  32,  and  33  of  the  Dominion  Controverted 
Elections  Act,  have  given  rise  to  one  or  two  other  questions 
of  some  nicety,  which  have  not  always  been  answered  in 
the  same  way. 

I  do  not  propose  to  touch  upon  those  other  questions, 
but  shall  confine  my  observations  to  the  one  directly  before 
us. 

The  provisions  in  question  were  considered  in  1876  by 
our  Court  of  Queen's  Bench  in  the  case  of  the  Addington 
Election,  39  U.  C.  R.  131,  when  Sir  Adam  Wilson,  who 
delivered  the  judgment  of  the  Court,  formulated  his  con- 
struction of  them  in  seven  propositions,  one  of  which  is 
thus  reported :  "  6.  In  the  computation  of  the  six  months^ 
any  delay  allowed  for  any  step  or  proceeding  in  respect  of 
the  trial,  or  for  the  commencement  of  the  trial,  the  time 
occupied  by  any  session  of  Parliament  shall  not  be  reckoned." 
This  is  laid  down  as  a  general  proposition,  and  not  as  con- 
fined to  cases  where  it  had  been  desired  or  attempted  to 
bring  on  the  trial  during  the  session.  Proposition  7  indi- 
cated yet  more  strongly  the  liberality  of  construction 
applied  to  the  limitation  of  time.  It  is  alluded  to  in  the 
following  passage  from  the  judgment  in  the  Kingston  Case, 
delivered  by  the  same  learned  Judge  at  the  same  sitting 
(39  U.  C.  R.  139,  145.)  He  said  :  "  I  have  already  con- 
sidered this  part  of  the  case  in  the  Addington  Case,  and 
it  is  unnecessary  to  say  more  than  that  my  opinion  is  that 
*  *  the  petitioner  is  entitled  to  have  excluded  from  the 
computation  of  the  six  months  all  such  time  as  the  Parlia- 
ment is  in  session,  and  such  time  as  the  Judge  who  is  to- 
try  the  petition  is  engaged  in  the  term  business  of  hia 
Court." 


ALGOMA. 


457 


It  has  been  said  that  the  learned  Judge  who  pronounced 
these  judgments  had  in  the  Glengarry  Case,  12  C.  L.  J. 
117,  expressed  a  different  opinion.  I  do  not  so  read  the 
report  of  that  ease.  The  petition  there  in  question  had 
been  filed  in  the  beginnino-  of  August,  1875,  the  six  months 
therefore  running  until  the  beginning  of  February,  1876. 
The  trial  was  fixed  for  the  25th  of  January,  1876,  within  a 
few  days  of  the  limit,  and  the  motion,  which  was  heard  and 
disposed  of  on  the  19th  of  January,  was  to  extend  the  time 
beyond  the  six  months.  The  extension  was  refused  because 
the  grounds  relied  on  were  insufficient.  The  learned  Judge, 
in  order  to  shew  that  an  extension  would  unavoidably  put 
off*  the  trial  for  an  unreasonable  time,  called  attention  to 
the  fact  that  the  trial  could  not  take  place  during  the  ses- 
sion then  approaching,  which  would  probably  last  till  May, 
nor  during  Easter  Term  which  would  follow  closely  on  the 
close  of  the  session  ;  but  the  session  formed  no  part  of  the 
six  months,  and  no  allusion  was  made  to  the  question  now 
before  us. 

We  have  been  furnished  with  copies  of  judgments  pro- 
nounced by  Chief  Justice  Allen  in  New  Bruswick,  Chief 
Justice  Wallbridge  in  Manitoba,  and  Mr.  Justice  Caron  in 
Quebec,  in  which  a  different  reading  was  given  to  the 
statute.  Mr.  Justice  Caron  cites  opinions  of  Chief  Justice 
Wilson.  Chief  Justice  Gait,  and  Mr.  Justice  Morrison,  as 
being  in  accord  with  his  view.  He  does  not  mention  the 
cases  in  which  those  opinions  were  expressed,  and  after 
reading  the  judgments  in  the  Addington  and  Kingston 
Cases  from  which  I  have  quoted,  and  in  which  Mr.  Justice 
Morrison  concurred,  I  cannot  help  thinking  that  the  learned 
Judge  must  have  been  incorrectly  informed. 

With  all  respect  for  the  opinions  of  those  who  differ 
from  me,  and  fully  recognising  the  force  of  the  considera- 
tions on  which  their  views  are  founded,  I  think  the  cor- 
rect interpretation  was  put  upon  the  statute  in  the  cases 
in  our  Court  of  Queen's  Bench. 

The  argument  against  it  is  put  on  two  grounds — the 
policy  attributed  to  the  statute  to  secure  a  speedy  disposi- 
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tion  of  the  election  contest,  and  the  reading  of  the  lan- 
guage itself. 

Conceding  the  policy,  as  it  may  well  be  conceded,  1  am 
unable  to  see  that  the  argument  is  much  advanced  by  so 
doing.  There  is  no  charm  about  the  period  of  six  months. 
The  limitation  of  time  is  purely  arbitrary.  Whether  the 
choice  of  the  legislature  fell  on  three  months,  or  nine 
months,  or  six  months,  or  six  months  plus  the  time  of  the 
session,  the  principle  is  precisely  the  same.  It  is  an  arbi- 
trary limitation,  and  the  question  is  what  is  the  limitation  ? 

The  respondent  is  not  tied  up,  for  he  is  at  liberty  to 
apply  at  any  time  after  issue,  under  section  13,  to  have  a 
time  fixed  for  the  trial. 

There  is  a  slight  difference  in  the  language,  as  the  stat- 
ute is  now  arranged, from  what  it  was  in  its  original  form; 
but  the  effect,  if  altered  at  all,  is  rather  more  in  favor  of 
the  construction  I  adopt,  than  when  discussed  in  the 
Addington  Case. 

I  see  no  necessity  for  reading  the  third  branch  of  section 
32  as  being  qualified  by  the  second,  nor  any  difficulty  in 
giving  each  its  own  literal  interpretation. 

The  w^ords  are  "  and  in  the  computation  of  any  time  or 
delay  allowed  for  any  step  or  proceeding  in  respect  of  such 
trial,  or  for  the  commencement  thereof  as  aforesaid,  the 
time  occupied  by  such  session  of  Parliament  shall  not  be 
included." 

"  Any  such  trial,"  means  the  trial  of  the  election  peti- 
tion, and  is  not  by  any  grammatical  exigency  confined  to 
a  trial  at  which  the  presence  of  the  respondent  has  been 
made  to  appear  to  be  necessary. 

"  The  commencement  thereof  as  aforesaid,'^  means  the 
commencement  within  what  the  statute  describes  as  six 
months  from  the  time  the  petition  was  presented.  The 
direction  is  as  to  the  mode  of  computing  that  period  of 
.six  months.  You  are  not  to  include  in  it  the  time  of  the 
session. 

The  prohibition  against  conducting  the  trial  during  the 
session  has  no  necessary  connection  with  the  limit  of 
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time  be3^ond  which  it  is  not  to  be  delayed  ;  nor  does  the 
juxtaposition  of  the  two  provisions  make  it  necessary  to 
read  the  latter  as  subject  to  the  same  contingency  as  the 
former. 

We  have  a  practical  illustration  of  this  in  our  cognate 
provincial  enactment,  to  which  I  am  about  to  refer.  To 
hold  that  the  limitation  is  contingent,  like  the  prohibition,, 
on  the  necessity  for  the  respondent's  presence  at  the  trial 
being  made  to  appear  to  the  Court  or  a  J udge,  requires  us  to 
read  into  the  statute  something  which  I  do  not  find  there, 
to  say  nothing  of  the  necessity  involved  for  a  collateral 
proceeding  and  a  certain  amount  of  outlay,  before  the  limi- 
tation which  is  to  apply  to  any  particular  petition  is 
ascertained. 

For  these  reasons  I  think  we  should  hold,  as  was  held  in 
the  Queen's  Bench,  that  the  time  of  the  session  is  not  to  be 
counted. 

The  policy  of  the  Dominion  Act,  in  the  particular  we  ai  ev 
discussing,  seems  to  have  been  adopted  by  our  local  legis- 
lature, in  passing,  in  1876,  the  statute  39  Vic.  ch.  10. 
The  30th  and  31st  sections  of  that  Act  are  analogous  to  (he 
tirst  and  second  sections  of  the  Dominion  Act  of  1875,  but 
are  not  identical  with  them.  We  cannot,  of  course,  treat 
one  of  these  Acts  as  throwing  light  on  the  other  ;  yet  it  is 
not  undeserving  of  notice  tha,t,  while  the  same  limitation  is 
adopted,  it  is  not  affected  by  the  contingency  which  is  so 
much  insisted  on  under  the  Dominion  Act.  Section  31 
began  thus  :  "  The  trial  of  an  election  petition  shall  not 
(without  the  consent  of  the  candidate  declared  to  be  elected) 
be  held  during  a  session  of  the  Legislative  Assembly,  or 
within  fifteen  days  after  the  close  of  the  session  ;  and  in 
the  computation  of  any  delay  allowed  for  any  step  or  pro- 
ceeding in  respect  of  the  trial,  or  for  the  commencement  of 
the  trial  under  the  next  following  section,  the  time  occupied 
by  the  session  shall  not  be  reckoned."  The  time  referred 
to  was  fixed  by  the  preceding  section,  not  the  following 
one,  and  was  six  months,  as  in  the  Dominion  Act.  The 
section  w^as  amended  in  1877  by  40  Vic.  ch.  7,  sched.  A 
(7)  but  not  in  anything  at  present  material. 
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It  is  not  essential  that  the  practice  in  local  election  con- 
tests should  be  the  same  as  contests  respecting  Dominion 
elections.  It  is,  however,  similar  in  its  general  features, 
and  it  is  obviously  convenient  that  it  should  be  so.  The 
local  limitation  of  six  months  being  clearly  exclusive  of 
the  time  of  the  session,  it  would  be  proper  to  construe 
the  Dominion  Act  in  the  same  way  if  the  arguments  for 
and  against  that  construction  were  evenly  balanced. 

The  policy  of  the  provision,  as  apparently  understood 
and  as  adopted  by  our  legislature,  agrees  with  the  con- 
struction given  to  the  Dominion  Act  in  the  Adclington 
Case,  which  is  the  construction  that  commends  itself  to 
me  as  correct,  and  on  which,  in  my  judgment,  we  should 
act. 

But  as  this  opinion  is  not  that  of  my  learned  brethren, 
I  have  merely  to  add  that,  assuming  the  rigid  limit  of  six 
months  to  apply,  I  do  not  dissent  from  the  conclusion  that 
no  sufficient  case  for  an  extension  has  been  made  out. 

OsLER,  J.  A.,  (after  briefly  stating  the  facts.) — The  prin- 
cipal question  is  whether  the  time  occupied  by  the  session 
is  to  be  computed  in  the  six  months.  If,  as  the  petitioner 
contends,  it  is  not  to  be  computed,  he  is,  yov  was  on  the  6th 
instant,  when  he  brought  on  his  motion,  and  should  now  be 
so  treated,)  still  in  time  to  have  a  day  fixed  within  six 
months  from  the  prorogation,  and  it  would  not  now  be 
necessary  for  us  to  determine  whether  the  time  should  be 
further  enlarged.  That  would  be  a  matter  for  subsequent 
consideration.  If,  however,  the  time  occupied  by  the 
session  should  be  computed,  the  further  question  arises 
whether  we  ought,  under  all  the  circumstances,  to  enlarge 
the  time  for  the  commencement  of  the  trial,  as  the  six 
months  from  the  presentation  of  the  petition  have,  in 
that  case,  long  since  expired. 

The  first  question  turns  upon  the  true  construction  of 
section  32,  and  sub-section,  of  the  Controverted  Elections 
Act,  R  S.  C.  ch.  9.  I  do  not  like  to  say  that  tho  true 
meaning  is  plain,  as  we  do  not  all  take  the  same  view  of 
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it,  but  I  will  state  what,  to  me  at  least  appears  to  be  the 
plain  meaning. 

One  object  of  the  legislature  undoubtedly  was,  that 
these  election  petitions  should  be  disposed  of  or  brought 
to  trial  promptly,  and  six  months  from  the  presentation  of 
the  petition  was  considered,  subject  to  special  circumstan- 
ces, to  be  an  ample  time  limit  for  that  purpose. 

Now  examine  the  language  of  the  section.  I  take  it  as 
it  stands  in  the  revised  Act,  as  I  do  not  think  we  derive 
any  assistance  either  way  from  the  language  of  the  orig-i- 
nal  statutes  : 

"  The  trial  of  every  election  petition  shall  be  commenced 
within  six  months  from  the  time  when  such  petition  has  been 
presented."  That  is  a  plain,  clear,  and  general  direction. 
Passinof  over  the  direction  tlaat  the  ti  ial  shall  be  continued 
from  day  to  day,  we  take  up  the  next  clause  of  the  section, 
transposing  its  members  without  altering  the  sense  :  "  Such 
trial  shall  not  be  commenced  during  any  session  of  Parlia- 
ment." Looking  at  that  alone,  it  would  exclude  the  session  • 
but  it  is  subject  to  the  qualification,  "  if  at  any  time  it 
appears  to  the  Court  or  a  Judge,  that  the  respondent's  pre- 
sence at  the  trial  is  necessary." 

Unless,  therefore,  this  is  made  to  appear  by  the  petitioner 
-or  respondent,  the  trial  must  be  commenced  within  six 
months  from  the  specified  date. 

Then  the  section  concludes,  "  and  in  the  computation  of 
any  time  or  delay  allowed  for  any  step  or  proceeding  in 
respect  of  any  such  trial,  or  for  the  commencement  thereof 
as  aforesaid,  the  time  occupied  by  such  session  of  Parlia- 
ment shall  not  be  included." 

This,  it  is  argued,  is  an  independent  enactment,  that  the 
time  of  the  session  shall  in  all  cases  be  excluded.  That, 
however,  is  not  an  admissible  construction,  as  it  would 
make  the  clause  inconsistent  with  the  earlier  part  of  the 
section,  though  it  is  capable  of  one  which  harmonizes  with 
it.  The  natural,  and,  as  it  seems  to  me,  obvious  meaning 
is,  that  the  trial  referred  to  in  this  latter  branch  of  the 
section  is  one  at  which  the  respondent's  presence  has  been 
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declared  or  held  necessary  by  the  Court  or  a  Judge,  on  that 
fact  having  been  made  to  appear.  In  such  case  the  time 
of  the  session  is  not  to  be  included.  In  other  cases  the 
first  part  of  the  section  has  full,  scope,  &nd  the  general  rule 
applies. 

The  substance  of  the  whole  section,  in  short,  is  this  : 
The  trial  of  a  petition  is  to  be  commenced  in  six  mouths 
from  the  date  of  its  presentation,  but  not  during  any  session 
of  Parliament  which  may  occur  during  that  period,  if  the 
respondent's  presence  at  the  trial  is  necessary,  and  the 
Court  or  Judge  so  declares.  When  that  is  the  case  the  time 
of  the  session  is  to  be  excluded  from  the  computation  of 
the  six  months. 

Sub-sec.  2  of  sec.  32  bears  out  this  construction.  The 
petitioner  is  prim^.  facie  in  default,  if  he  has  not  within 
three  months  from  the  presentation  o  f  the 'petition  procured 
a  day  to  be  fixed  for  the  trial,  and  any  elector  ma}^  in  that 
case  apply  to  be  substituted  for  the  petitioner^  on  such 
terms  as  to  the  Court  or  Judge  may  seem  just.  It  would,  I 
take  it,  be  an  answer  to  the  application  to  shew  that  the- 
petitioner  was  not  in  default  by  reason  of  the  occurrence 
of  the  session,  and  the  necessity  for  the  respondent's  pres- 
ence at  the  trial,  and  therefore  that  the  time  was  not  runn- 
ing against  the  petitioner.  But  if  that  excuse  was  not 
shewn,  the  three  months  (the  first  three  of  the  six)  would 
be  running,  notwithstanding  the  session,  and  failing  some 
other  sufiicient  excuse,  a  new  petitioner  might  be  appointed. 

These  considerations  appear  to  meet  the  argument  that  the 
Court  may,  as  it  w^ere,  nunc  pro  tunc  declare  that  the  re- 
spondent's presence  at  the  trial  was  or  is  necessary.  Such 
an  order  is  only  intended  to  be  made  prospectively,  to 
postpone  a  contemplated  trial,  and  to  excuse  it  from  being 
brought  on  during  the  session. 

In  holding,  as  I  do,  that  on  the  facts  presented  to  us  in 
this  case,  the  six  months  mentioned  in  section  32  have 
expired,  I  am  in  accordance  with  the  decisions  which  have 
been  pronounced  by  all  the  Courts  of  the  other  Provinces, 
which  have  had  occasion  to  consider  the  question 
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I  think  the  i-espondent  was  not  bound  to  move  to  dis- 
miss the  petition,  and  that  he  may  properly  oppose  this 
motion  on  the  ground,  that  the  petitioner  is  out  of  time, 
and  unable  to  have  a  day  fixed  for  the  trial  unless  the 
Court  accedes  to  his  application  to  enlarge  the  time  ;  and 
this  brings  me  to  the  second  question  above  stated,  v^hich 
is,  whether  we  ought  to  do  so. 

We  have  recently  held  in  the  Kingston  Case,  (not 
reported)  that  the  time  may  be  enlarged  under  section  33,, 
notwithstanding  the  expiration  of  the  six  months.  The 
petition  is  not  out  of  Court,  and,  having  regard  to  the 
interpretation  clause,  section  2,  and  to  section  85,  and  the 
construction  which  has  in  other  cases  been  placed  on 
lanp'iiao-e  similar  to  that  of  section  33,  t  think  it  reason- 
ably  clear,  that  the  power  to  enlarge  is  not  nece.'isarily  to- 
be  exercised,  only  within  the  six  months,  but  may,  in  a 
proper  case,  be  exercised  after  that  time  has  expired.  I 
refer  to  Wri^eler  v.  Gihhs,  3  S.  C.  R.  374  ;  Banner  v.  John- 
ston, L.  R.  5  H.  L.  157,  170,  172  ;  Lord  v.  Lee,  L.  R.  3  Q. 
B.  404. 

What  the  33rd  section  enacts  is,  that  notwithstanding 
the  stringency  of  the  *>2nd  section,  the  ^'^ourt  may  from 
time  to  time  enlarge  the  time  for  the  comm^encement  of 
the  trial,  if  on  application  for  that  purpose,  supported  by 
afidavit,  it  appears  that  the  requirements  of  justice  ren- 
der an  enlargement  necessary.  Clearly,  therefore,  it  is  not 
a  matter  of  '"ourse  ;  a  sufficient  case  must  ue  made  out 
upon  affidav^it.  On  the  one  hand,  it  is  desirable  that  cor- 
rupt practices  should  be  punished  and  a  person  who  has 
gained  his  seat  b}^  improper  means  should  not  be  permitted 
to  retain  it:  and  on  the  other,  that  the  representation  of 
the  constituency  in  Parliament  should  be  finally  settled  as 
soon  as  possible,  and.  the  right  of  the  sitting  member  left 
in  doubt  no  longer  than  can  be  avoided.  When  the  peti- 
tioner seeks  to  enlarge  the  time  which  the  legislature  has 
prescribed  as  prima  fr.cie  the  extreme  limit  for  the  com- 
-mencement  of  the  trial,  he  is  really  asking  the  Court  to 
declare  that  the  former  consideration  is  still  to  be  res'arded 
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as  the  paramount  one,  notwithstanding  the  delay.  In  a 
case  hke  the  present,  where  his  course  has  been  marked  by 
almost  absolute  inaction,  it  is  not  too  much  to  ask  that 
he  shall  at  least  condescend  upon  some  particulars  of  the 
charges  relied  upon,  so  as  to  enable  the  Court  to  judge  of 
their  importance,  and  should  also  furnish  some  satisfactory 
reason  why  they  have  not  sooner  been  brought  to  trial. 
Unless  at  the  time  the  petition  was  presented  the  peti- 
tioner had  some  knowledge,  more  or  less  accurate,  of  the 
existence  of  particular  corrupt  practices,  they  ought  not  to 
have  been  charged.  If  they  were  known,  what  reasonable 
excuse  is  there  for  not  having  been  more  diligent  ?  It  was 
never  intended  that  the  petition  should  be  kept  open  for 
the  purpose  of  fishing  for  new  charges,  and  making  a  case 
of  which  the  petitioner  was  ignorant  when  he  presented  it. 

Here  the  petition  contains  many  precise  charges  of  irregu- 
larities which  may  or  may  not  have  affected  the  result  of 
the  election,  but  they  were  known  to  the  petitioner  in  May 
last,  if  not  before,  as  well  as  they  are  known  to-day.  Why 
have  they  not  been  proceeded  with  ?  There  is  no  satis- 
factory explanation  of  that. 

The  result  of  an  enlargement  would  be  to  hang  up  the 
petition  for  nearly  another  year,  as  it  could  not  well  be 
tried  before  the  next  long  vacation. 

I  think  the  petitioner  has  entirely  failed  to  shew  that 
the  requirements  of  justice  render  an  enlargement  necessary, 
and  am  therefore  of  opinion  that  both  motions  should  be 
refused. 
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Before  Falconbridge,  J. 

Strathroy,  December  13,  I4,  15,  and  16,  1887. 

McNeil  v.  Roome. 

JBiring  vehicles — Conveying  voters  to  poll — Livery  stable-keepers — Partner- 
ship— Corrupt  practice — R.  S.  C.  c.  8,  sees.  88,  91. 

W.,  an  agent  of  the  respondent,  was  in  partnership  as  a  livery  stable- 
keeper  with  G.  Under  an  agreement  between  them  if  either  partner 
took  out  carriages  for  his  own  use  he  was  to  pay  his  co-partner  half  hire  - 
for  them.  On  election  day  W.  took  out  carriages  of  the  partnership 
and  conveyed  voters  to  the  poll,  and  afterwards,  after  the  election,  duly 
accounted  to  G.  for  half  hire  for  the  same. 

Held,  that  this  constituted  a  corrupt  practice  under  E.,  S.  C.  c.  8,  sees. 
88,  91,  being  a  hiring  of  carriages  to  carry  voters  to  the  poll,  and  that 
the  election  of  the  respondent  was  void. 

Semble,  that  R.  S,  C.  c,  9,  s.  33,  sub-sec.  2  does  not  prevent  a  Judge  pro- 
ceeding with  the  trial  of  an  election  petition  pending  the  sitting  of  the 
Divisional  Court  of  which  he  is  a  member. 

This  was  an  election  petition  arising  out  of  the  election 
of  a  member  for  the  electoral  District  of  the  West  Riding 
of  the  county  of  Middlesex,  holden  on  February  15th  and- 
22nd,  1887,  at  which  William  Frederick  Roome,  physician 
was  declared  duly  elected. 

The  petitioner  was  one  John  McNeil,  a  duly  qualified 
voter  at  the  said  election,  and  who  in  his  petition  set  out  the 
usual  allegations  of  corrupt  practices  and  illegal  acts  by  the 
respondent  and  his  agents,  and  amongst  other  things  that 
the  respondent  by  himself,  his  agent  or  agents,  and  other 
persons  on  his  behalf,  was  guilty  of  the  corrupt  practice  of 
wilfully  hiring  and  promising  to  pay  for,  and  paying  for 
horses,  teams,  carriages,  cabs,  and  other  vehicles,  to  convey 
a  voter  or  voters  to  or  from  the  poll,  or  to  or  from  the 
neighbourhood  thereof  at  the  said  election,  and  prayed  that 
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it  might  be  determined  that  the  respondent  was  not  duly 
elected  or  returned,  and  that  the  election  was  void,  and 
that  it  might  be  declared  that  he  was  guilty  of  corrupt 
practices  and  incapable  of  holding  any  office  in  the  nomi- 
nation of  the  Crown  or  of  the  Governor  General  under  the 
provisions  of  sec.  102  of  the  Dominion  Elections  Act.  1874, 
and  of  sec.  96  of  the  Dominion  Elections  Act. 

The  particulars  delivered  contained  many  charges  of 
corrupt  practices,  all  of  which  were,  however,  dismissed  at 
the  trial  except  charges  14  and  42,  judgment  as  to  which 
was  reserved. 

Charge  14  was,  that  Thomas  Gough  and  John  B.  Gough, 
agents  of  the  respondent,  offered  and  paid  George  Kennings 
$3  to  induce  him  to  vote  for  the  respondent. 

Charge  42  is  fully  set  out  in  the  judgment. 

The  trial  took  place  at  Strath roy,  on  December  13th,. 
14th,  loth,  and  16th,  1887,  before  Falconbridge,  J. 

S.  H.  Blake  Q.  C,  and  C.  J.  Holman,  for  the  petitioner. 
W.  R.  Meredith,  Q.  C„  E.  Becker,  Q.  C,  and  McNeil, 
for  the  respondent. 

At  the  commencemeut  of  the  trial,  the  learned  Judge 
called  attention  to  the  fact  that  a  question  had  arisen  as  to 
his  jurisdiction  to  try  this  case  by  reason  of  sec.  33,  sub- 
sec.  2  of  R.  S.  C.  ch.  9,  the  Dominion  Controverted  Elec- 
tions Act,  which  enacts :  "No  trial  of  an  election  petition 
shall  be  commenced  or  proceeded  with  during  any  term  of 
the  Court  of  which  the  Judge  who  is  to  try  the  same  is  a 
member,  and  at  which  such  Judge  is  by  law  bound  to  sit." 

He,  however,  expressed  his  view  that  the  section  was 
passed  previously  to  the  Judicature  Act,  by  which  all  terms 
were  abolished ;  and  that,  moreover,  he  was  not  aware  of 
any  law  binding  him  to  sit  in  a  Divisional  Court,  if  there 
was  a  quorum  of  that  Court  without  him. 

Counsel  for  both  parties  concurred  in  this  view  of  the 
law,  and  waived  any  objection  to  his  Lordship's  jurisdiction 
on  any  such  ground. 
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As  mentioned  in  the  judgment,  counsel  were  allowed  to 
put  in  a  written  argument. 

The  written  argument  as  to  charge  14,  was  simply  a 
■comment  on  the  evidence. 

The  written  argument  of  the  respondent  in  respect  to 
charge  42,  so  far  as  it  is  necessary  to  set  it  out  here,  was  as 
follows  : 

The  result  of  the  inquiry  has  been  to  establishgthat  the  election  was  a 
pure  one  ;  that  the  respondent  honestly  desired  that  no  improper  expen- 
diture should  be  incurred  or  illegal  act  committed  on  his  behalf,  and 
that  the  election  has  been  conducted  by  himself  and  his  supporters  io 
accordance  with  the  law.  It  is  sought  to  set  it  aside  tor  an  alleged  tech- 
nical violation  of  the  section  relating  to  the  hiring  of  teams,  where  every 
precaution  was  taken  by  the  respondent,  and  those  who  were  furthering 
his  election  to  prevent  any  such  violation,  and  to  keep  within  the  letter 
as  well  as  the  spiiit  of  the  law. 

The  cases  establish  that  in  order  to  set  aside  an  election  which  hais 
been  so  conducted,  and  in  view  of  the  penal  character  of  the  charge,  it 
must  be  made  out  in  every  particular  clearly  to  the  satisfaction  of  the 
tribunal  before  which  it  is  investi«^ated  :  The  Wigan  Case  1  O'M.  &  H. 
188  5  The  East  Toronto  Case,  H.  E.  C.  at  pp.  95,  96  and  97  ;  The 
West  Toronto  Case,  1  H.  E.  C.  at  p.  123.  The  charge  being-  penal  in  its 
character,  strict  proof  of  it  should  be  required. 

The  offence  against  which  the  statute  is  directed  is  the  hiring  or  pro- 
mising to  pay  or  paying  for  any  horse,  team,  or  carriage,  cab  or  other 
vehicle  by  any  candidate,  or  by  any  person  on  his  behalf,  to  convey  any 
voter  or  voters  to  or  fioin  the  poll,  or  to  or  from  the  neighbourhood 
ihereof  at  any  election,"  if  the  offence  be  a  wilful  one.  Now  the  evi- 
dence shews  that  the  horses  and  vehicles  were  volunteered  5  that  the 
undei-standing  between  Wilkins  and  the  respondent's  agents  was,  that  no 
charge  should  be  made  for  them.  *  *  It  is  not  pretended  that  there 
was  a  hiring  unless  Wilkins  can  be  said  to  have  hired  the  horses  and 
vehicles  from  the  firm  of  which  he  was  a  member.  The  evidence  taken 
most  strictly  against  the  respondent  does  not  establish  this  5  the  most 
that  is  shown  is,  that  when  the  partnership  was  formed,  an  understanding 
was  come  to  between  the  partners  that  when  one  of  them  took  out  "a 
rig,"  he  was  to  allow  the  other  partner  his  share  of  what  the  profit  would 
have  been  if  it  had  been  let  to  a  stranger.  *  *  At  the  very 
utmost,  even  it  the  arrangement  spoken  of  by  Gustin,  can  be  connected 
with  the  use  by  the  respondent  of  the  horses  and  vehicles,  it  amounted 
not  to  a  hiring,  but  to  an  agreement  that  one  partner  should  indemnify 
the  other  for  the  loss  sustained  by  him  because  they  were  not  hired.  How 
can  it  be  said  that  there  was  a  hiring  of  a  vehicle,  assuming  that  there 
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ould  be  a  hiring  by  a  partner  from  his  firm,  it  was  not  a  horse  or  a 
vehicle,  but  of  the  undivided  interest  of  Gustin  in  it  ?  There  was  not 
and  could  not  be  a  hiring  by  one  partner  from  the  firm  of  which  he  waa 
a  member.  It  is  not  as  if  the  partnership  had  been  a  corporation — here 
it "  is  alleged  that  Wilkins  hired  practically  from  himself.  The  cases  of 
Holmes  v.  Higgins,  1  B.  &  C.  74  ;  Donaldson  v.  Williams,  1  C.  &  M. 
346  ;  Lv^as  v.  Beach,  1  Sc.  N.  R.,  per  Tindal,  C.  J.,  at  p.  357,  show 
that  no  action  could  be  brought  by  Gustin  upon  the  facts  as  put  by  him 
for  the  hire  of  the  horses  and  vehicles  in  question.  And  it  is  submitted 
that  it  is  a  fair  test  to  say  that  if  Gustin  could  not  have  sued  his  partner 
on  a  contract  to  pay  for  the  hire  of  them,  there  was  no  infraction  of  the 
Election  Act  in  what  was  done. 

The  hiring  must  be  of  any  horse,  &c.,  to  convey  any  voter  or  voters 
to  or  from  the  poll,  or  to  or  from  the  neighbourhood  thereof  at  any 
election."  Strict  proof  should  be  required  that  the  hiring  was  for  the 
prohibited  purpose — the  conveyance  of  voters  to  the  poll.  There  is  no 
evidence  to  shew  this ;  none  of  the  witnesses  say  that  they  were  hired  or 
got  for  any  such  purpose.  *  *  The  number  of  vehicles  supplied  was 
small,  and  they  may  have  been  used  for  purposes  other  than  those  men- 
tioned in  the  statute:  West  Toronto  Case,  H.  E.  C.  97,  at  pp.  120-121  y 
North  Victoria  Case,  H.  E.  C.  352,  at  pp.  260-261 5  Halton  Case, 
H.  E.  C.  736,  at  pp.  740-741. 

If  the  petitioner  is  driven  to  rely  on  the  payment  made  by  Wilkins  to 
Gustin,  and  if  that  can  be  said  to  have  been  a  payment  for  horses,  &c., 
to  convey  voters,  &c.,  which  for  the  reasons  already  given,  it  is  submit- 
ted that  it  cannot,  the  payment  having  been  made  after  the  agency  of 
Wilkins,  if  he  ever  were  an  agent,  had  ceased,  it  is  clear  that  the  respon- 
dent is  not  affected  by  it.  On  this  point  the  respondent  relies  011  the 
authorities  cited  at  the  trial.  That  the  payment  was  after  the  election, 
is  shewn  by  the  evidence. 

The  act  was  not,  at  all  events,  a  wilful  one.  See  observations  of 
Mr.  Justice  Patterson  in  the  Halton  Case,  H.  E.  C.  736,  at  p.  741  ; 
Young  v.  Smith,  4  S.  C.  R.  494,  may  be  cited  as  Opposed  to  this  view, 
but  the  circumstances  of  that  case  differ  very  much  from  those  of  the 
Halton  Case,  and  this  case  is  very  similar  to  the  latter  one  in  principle. 
Then  as  to  the  question  of  the  agency  of  Wilkins.  It  is  submitted  that 
the  acts  said  to  have  been  done  by  him  in  connection  with  the  election, 
did  not  constitute  him  an  agent  of  the  respondent :  the  East  Peter- 
borough Case,  H,  E.  C.  245,  at  p.  247  ;  as  to  the  Birdsall  Case,  and  the 
North  York  Case,  1  H.  E.  C.  63. 

The  reply  of  the  petitioner  to  the  above,  so  far  as  it  is 
necessary  to  set  it  out,  was  as  follows : 

The  fact  that  all  the  horses  of  the  livery  stables  of  Wilkins  &  Gustin' 
were  out  on  polling  day  engaged  in  carrying  voters  to  and  from  the  polls,.. 
is  clearly  established  by  the  evidence.    *  * 
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The  hiring  and  paying  for  the  horses,  teams,  carriages,  &c.,  were 
clearly  established  by  the  evidence.    *  * 

Was  it  wilful  ?  This  point  is  fully  covered  by  the  decisions  of 
the  Supreme  Court.  See  The  Selkirk  Election  Case,  Young  v. 
Smith,  4  S.  C.  R.  494.  The  Chief  Justice,  at  page  503,  says: 
"Here  the  illegal  act  was  done  without  any  legal  excuse,  and  without 
any  ignorance  or  mistake  in  fact,  and  consequently  it  was  a  wilful 
breach  of  the  law,  and  consequently  a  corrupt  act."  And  at  page  204: 
"  If  a  man  voluntarily  breaks  the  law  this,  in  the  eye  of  the  law,  is  a  wil- 
ful act  because  the  act  done  is  a  wrongful  act  without  just  cause  or  excuse. 
To  deprive  an  unlawful  act  of  wilfulness,  there  must  be  an  ignorance  or 
mistake  of  fact,  not  excuse  or  error  in  point  of  law." 

Mr.  Justice  Gwynne,  at  page  514,  says:  "Now  that  the  hiring  here 
was  wilful,  that  is,  intentional,  there  can  be  no  doubt,  and  the  excuse  that 
the  party  doing  it  did  not  know  that  it  was  made  a  corrupt  act,  or  that  it 
was  an  illegal  act,  cannot  be  received  without  frustrating  the  intent  of 
the  legislature  by  a  judicial  repeal  of  the  Act — ignorantia  juris  von 
excusat.^' 

See  Hickson  v.  Abbott,  25  L.  C.  J.  at  page  313;  Re  North  Simcoe, 
H.  E.  C.  50  ,  Be  Prince  Edward,  ib.  page  45  ;  Cooper  v.  Slade,  6  H. 
of  L.  Cas.  746  ;  Re  Halton,  H.  E.  C.  736. 

To  go  no  further,  the  agency  of  Wilkins  is  clearly  established.    *  * 

See  the  Wakefield  Case,  2  O'M.  &  H.  102.  Agency  is  sufficiently 
established  if  it  is  shewn  that  the  party  promoting  the  election  was  can- 
vassing and  doing  acts  tending  to  promote  the  election  provided  the 
candidate  or  his  authorized  agents  have  reasonable  knowledge  that  these 
persons  are  so  acting  with  that  object. 

The  contention  put  forward  by  the  respondent  that  the  fact  of  Wilkins 
being  a  member  of  the  firm  itself,  alters  the  legal  effect,  is  not  well 
founded.  It  would  carry  the  proposition  to  this  absurdity  that  if  a  share- 
holder in  a  railwa\  company  paid  the  railway  fare  of  voters  it  would  not 
be  a  corrupt  act  because  the  shareholder  would  receive  some  return  in 
the  way  of  dividends  from  the  railway,  and  consequently  it  was  not  a  full 
payment  for  the  particular  ticket.  The  question  under  the  statute  is  not, 
how  much  has  been  paid  in  this  way,  but  has  anything  been  paid?  has 
there  been  any  violation  of  the  statute  ?  The  agreement  between  the 
partners  was  one  formed  before  the  election,  and  was  subsisting  every 
moment  during  the  election,  and  when  the  rigs  were  given  to  Wilkins  on 
polling  day,  there  was  the  promise  then  existing  on  his  part  to  pay  Gustin 
therefor.  The  bargain  was  complete  before  the  conveyances  were  used 
at  all. 

There  are  many  suspicious  circumstances  in  connection  with  the  hiring 
of  these  livery  rigs  on  election  day    *  * 

The  following  cases  are  relied  upon  :  Re  North  Ontario,  H.  E.  C.  at 
pages  789,  790  ;  ib.  at  page  197-205  ;  Re  Cornwall,  ib,  page  548. 
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The  suggestion  made  by  the  respondent  as  to  the  liability  between  the 
partners,  is  not  applicable  to  the  present  case,  in  that  the  rigs  were 
actually  paid  for,  and  the  case  comes  exactly  within  the  letter  of  the 
statute. 

February  13th,  1888.  Falconbridge,  J. — Charge  14.  I 
do  not  think  this  charge  is  sustained  by  the  evidence,  and  I 
therefore  dismiss  it. 

Charge  42  is,  "  On  or  shortly  before  tjie  day  of  the  said 
election,  the  exact  day  not  being  known  to  the  petitioner, 
the  respondent  and  Alexander  Johnston,  of  the  town  of 
Strathroy,  banker,  William  J.  Johnston,  of  the  same  place, 
merchant,  and  one  Wilkins,  of  the  same  place,  livery  keeper, 
agents  of  the  respondent,  and  other  persons,  agents  of  the 
respondent,  or  some  of  them,  hired  from  Wilkins  and 
Gustin,  of  the  said  town  of  Strathroy,  livery  keepers, 
horses,  teams,  carriages,  and  cutters,  and  other  vehicles,  for 
the  purpose  of  conveying  voters  at  such  election  to  and 
from  the  polls  on  the  day  of  polling,  and  the  said  persons 
above  mentioned,  or  some  other  agent  of  the  respondent, 
paid  the  said  Wilkins  and  Gustin  for  the  use  of  the  said 
horses,  teams,  cairiages,  and  cutters,  and  other  vehicles,  at 
the  said  election." 

Soon  after  the  reservation  of  the  case  at  the  hearing,  the 
parties  asked  leave  to  put  in  a  written  argument,  which  has 
recently  been  done,  and  I  now  proceed  to  give  judgment. 

The  effect  of  the  evidence  is  as  follows  : 

George  Gustin — Livery-stable  keeper,  carrying  on  busi- 
ness at  the  time  of  the  election  in  partnership  with  George 
Wilkins.  Their  "  rigs  "  (nine  incumber)  were  all  out  and 
working  on  election  day.  Their  book  shewino^  the  entry 
of  that  date  was  produced,  with  the  date  Februar}^  22nd 
changed  to  21st.  It  did  not  appear  who  made  the  altera- 
tion. Four  of  these  "  rigs  "  appeared  to  be  charged  to  Mr. 
Johnston.  On  turning  up  iMr.  Johnston's  account  in  the 
book,  these  rigs  appeared  charged  and  were  marked  on  the 
opposite  page  as  paid.  The  witness  swore  ihej  had  not 
been  paid  for  by  Johnston,  and  gave  the  following  explan- 
ation : 
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"  Q.  How  were  they  paid  for  ?  A.I  told  him  they  were  paid  for.  Q. 
"What  explanation  do  you  give  in  regard  to  this?  A.  The  bargain  Wil- 
kins  and  I  made  when  we  started  in  together  was,  when  be  got  a  rig  out 
he  was  to  give  mc  half,  and  it  I  took  a  rig  out  I  was  to  pay  him  half.  I 
took  a  rig  there  that  day.  I  paid  him  half  on  it,  and  the  rest  of  the  rigs 
Mr.  Wilkins  paid  me  half  on  it ;  the  man  in  the  stable  put  them  down  as 
they  went  out.  *  *  *  Q.  Has  every  rig  on  that  page,  in- 
cluding the  election  day,  been  paid  for  ?  A.  I  received  my  half  of 
them  5  I  had  only  half  share  interest.  Q.  I  ask  you  have  all  these  rigs 
been  paid  for  ?  A.  I  cannot  say  ;  that  on  the  opposite  page  indicates  I 
got  my  share  of  it.  Q.  Who  paid  you  that  ?  Mr.  Wilkins  paid  me  my 
half.  *  *  Q.  Did  you  or  did  you  not  offer  to  give  them  on 
election  day  for  nothing?    A.  No,  I  got  paid  for  my  half  of  them. 

You  got  paid  for  your  half  of  all  the  rigs  on  election  day?  A.  I  got 
paid  for  my  half  certainly  ;  that  is  what  I  said  before." 

In  cross-examination  he  said  he  was  a  Reformer  and  was 
not  in  any  way  paid  for  those  rigs  except  by  Wilkins 
allowing  him  one-half  in  settlement  of  account. 

Geo.  Wilkins — A  Conservative  and  a  strong  supporter  of 
the  party  swore  he  volunteered  the  rigs  on  election  day  for 
nothing  for  the  benefit  of  the  Conservative  cause. 

Q.  And  they  were  in  use  all  that  day?  A.  I  would  not  be  sure,  but  I 
think  so  ;  I  was  not  there.  Q.  For  carrying  voters  to  the  polls  ?  A. 
Yes.  sir.  Q.  You  believed  they  were  used  for  that  purpose  ?  A.  Yes, 
sir. 

He  says  he  does  not  know  who  changed  the  22nd  to  21st. 

The  witness  took  one  of  the  rigs  marked  "  Lulu  and 
buggy,"  and  drove  out  into  Adelaide,  and  voted  himself  in 
No.  1  ward.  He  took  a  voter  named  Bugler  to  the  polls. 
He  was  driving  about  himself  before  the  election  day  to 
see  men  to  get  them  to  vote  for  the  respondent,  and  those 
trains  are  charged  for  in  the  account  rendered  to  and  paid 
by  respondent  or  his  financial  agent.  Two  or  more  of 
the  teams  so  charged  for  in  the  account  do  not  appear  in 
the  book  at  all. 

Q.  Did  Mr.  Gustin  receive  his  share  for  these  teams?  A.  He  received 
his  proper  share.  Q.  He  got  half  ?  A.  Yes.  Q.  Who  paid  it  to  him  ? 
A.  1  did.  Q.  For  those  on  polling  day  ?  A.  I  paid  him  myself.  Q. 
Paid  him  in  hard  cash  ?  A  Yes,  in  hard  cash.  Q.  You  remember  that 
particularly?  A.  Yes,  of  course  I  do.  Q.  Didn't  Mr.  Koome  think  it 
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strange  you  were  charging  for  rigs  used  by  yourself  in  this  account?  A. 
I  never  spoke  to  him  about  it.  Q.  Did  you  explain  to  Mr.  Roome  what 
you  used  these  for  ?  A.  I  do  not  know  I  did.  Q.  You  did  not  ask  him 
to  pay  you  for  driving  around  for  your  own  pleasure— did  you  explain  to 
him?  A.  Very  likely  I  did.  Q.  Did  he  pay  the  account  without  asking 
any  questions  ?  A.  He  did  not  pay  me  at  all ;  I  think  it  was  Mr.  Len- 
festy  paid  me.  Q.  I  want  to  know,  did  you  or  anybody  check  this 
account,  or  did  they  just  take  the  account  and  pay  it  ?  A.  1  daresay 
they  kept  account  of  their  own.  Q.  How  did  they  keep  account — take 
your  word  for  it?  A,  Mr.  Lenfesty  knew  I  was  working  for  the  doctor. 
Q.  How  did  he  know  it?  A.  I  told  him.  Q.  When?  A.  Sometime 
in  Strathroy,  I  believe. 

He  says,  further,  that  Wm.  Johnston  and  Alex.  Johnston 
knew  he  was  working  for  the  respondent,  and  that  he  saw 
the  respondent  once  or  twice  during  the  campaign  and  told 
him  he  was  working  for  him,  and  attended  a  meeting  at 
Glencoe  where  the  respondent  addressed  the  people  and 
asked  them  to  support  him  and  see  him  elected. 

On  cross-examination,  he  said  he  was  not  a  member  of  a 
committee  and  would  not  be  sure  he  told  the  respondent 
he  was  working  for  him,  but  thought  he  did  :  that  he  did 
not  know  whether  he  told  the  respondent,  or  any  one  con- 
nected with  him,  of  the  arrangement  between  witness  and 
Gustin  ;  and  that  the  settlement  with  Mr.  Gustin  was  after 
the  election. 

Alexander  Johnston,  who  had  been  proved  to  be  an 
agent  of  respondent,  swore  there  was  no  arrangement  made 
that  Wilkins  should  be  paid  for  teams  used  to  get  out  the 
vote  on  election  day. 

Cross-examined  : 

Q.  *  *  Did  you  check  over  the  account  of  Wilkins  &  Gus. 
tin?  A.  I  think  I  did;  I  think  I  saw  them.  Q.  Did  you  go  over  it  item 
by  item,  or  pay  it  as  presented?  A.  I  went  over,  I  think,  with  Mr.  Wil- 
kins item  by  item.  Q.  Are  you  sure  of  that?  A.  I  think  so.  Q.  I  see 
on  the  1 6th  of  February  Mr,  Wilkins  charges  for  Bob  and  buggy, 
$2.25,"  Did  you  allow  that  for  him  to  go  around  on  his  own  pleasure  ? 
A.  I  do  not  know  I  checked  it  over  item  by  item,  but  I  saw  the  account. 
Q.  Didn't  you  think  it  strange  Mr.  Wilkins  should  charge  five  or  six 
teams  for  his  own  use,  and  charge  the  respondent  for  them  ?  A.  I  think 
he  was  certainly  engaged  in  canvassing. 
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Alexander  Johnston  has  shewn  by  evidence  given  on  this 
and  other  charges  (and  which  evidence,  it  was  agreed,  was 
to  be  applicable  to  all  the  charges),  to  have  been  an  agent, 
and  a  very  active  and  prominent  worker  for  the  respondent. 

I  am  of  opinion  that  I  must,  on  the  evidence  given  on 
this  charge,  part  of  which  is  above  set  forth,  hold  George 
Wilkins  to  have  been  an  agent  for  the  respondent.  Mr. 
Johnston  knew  he  was  engaged  in  canvassing,  and  after 
the  election  passed  without  question  items  of  Wilkins  & 
Gustin's  account  making  charges  for  teams  used  by  Wilkins 
during  the  campaign.  Wilkins  himself  swears  (although 
he  modifies  this  statement  somewhat  on  cross-examination, 
and  i-espondent  denies  it),  that  he  told  respondent  he  was 
working  for  him,  and  he  attended  one  meeting,  and  per- 
haps two,  where  the  respondent  addressed  the  people,  and 
asked  them  to  do  all  they  could  for  him.  By  sec.  88,  of 
R.  S.  C,  ch.  8,  "  The  Dominion  Elections  Act,"  it  is  pro- 
vided that : 

"  The  hiring,  or  promising  to  pay,  or  paying  for  any 
horse,  team,  carriage,  cab,  or  other  vehicle,  by  any  candi- 
date, or  by  any  person  on  his  behalf,  to  carry  any  voter  or 
voters  to  or  from  the  poll,  or  to  or  from  the  neighbourhood 
thereof,  at  any  election,    *    *    are  unlawful  acts." 

And  by  sec.  91,    *  * 

"Any  wilful  offence  against  any  one  of  the  seven 
sections  of  this  Act  next  preceding  are  corrupt  practices 
within  the  meaning  of  this  Act." 

J  cite  the  Revised  Statutes  for  the  sake  of  convenience. 

It  is  clear  to  mv  mind  on  the  evidence  that  the  "  rigs" 
were  used  to  carry  voters  to  and  from  the  polls. 

It  remains  to  consider  whether  there  was  any  hiring, 
&c.,  within  the  meaning  of  the  section.  As  to  this  I  would 
entertain  no  doubt  were  it  not  for  lespondent's  contention 
that  the  fact  of  Wilkins  being  a  member  of  the  firm  alters 
the  legal  effect,  and  renders  that  a  harmless  and  an  innocent 
transaction  which  would  otherwise  be  clearly  within  the 
mischief  intended  to  be  provided  against. 

I  cannot  give  effect  to  this  contention.    This  af^reement 
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between  the  partners  subsisted  long  prior  to  the  election, 
and  at  every  instant  up  to  that  election  Wilkins  was  in 
theory  of  the  law  repeating  his  promise  to  pay  his  partner 
for  any  "rig"  which  he  might  use,  and  this  w^as  followed 
by  an  undoubted  actual  payment.  In  the  view  which  I 
have  taken,  it  seems  to  me  immaterial  that  the  payment 
was  in  fact  made  after  the  election. 

Nor  can  I  enlarge  the  signification  of  the  words  "  wailful 
offence,"  so  as  to  hold  Wilkins  guiltless  by  reason  of  an 
alleged  ignorance  or  mistake  of  law. 

There  were  circumstances  pregnant  with  suspicion  which 
it  is  unnecessary  now  to  discuss,  viz.,  the  alteration  in  the 
book  of  the  date  22nd  to  21st,  the  blotting  out  or  bbirring 
of  entries  on  a  preceding  page,  and  the  charging  in  the 
account  of  items  which  did  not  appear  in  the  books,  the 
last  fact  being  suggestive  of  a  means  whereby  a  volunteer 
of  "  rigs"  for  election  day  might  be  to  some  extent  recom- 
pensed for  his  generosity. 

I  find  that  a  corrupt  practice  has  been  committed  by 
George  Wilkins,  an  agent  of  the  respondent,  without  the 
actual  knowledge  or  consent  of  the  said  respondent,  and 
I  therefore  declare  the  election  of  the  said  respondent  void. 

The  respondent  must  pay  the  petitioner  the  general  costs 
of  the  petition,  and  the  petitioner  must  pay  the  respondent 
the  costs  of  those  charges  which  were  tried,  and  which  were 
dismissed. 

The  trial  of  the  petition  occupied  four  days,  and  much 
evidence  was  taken. 

After  hearing  it  I  was,  and  I  still  am  satisfied,  that  the 
respondent  was  not  only  not  personally  guilty  of  any  cor- 
rupt practice,  but  that  he  did  all  in  his  power  to  secure  a 
pure  and  lawful  conduct  of  his  campaign,  and  I  do  not 
think  that  corrupt  practices  extensively  prevailed  during 
the  election. 

The  corrupt  practice  of  which  Wilkins  is  by  this  judg- 
ment determined  to  have  been  guilty,  may  be  regarded  as 
being  a  very  technical  one,  and  I  shall  hereafter  order  him 
to  be  summoned  to  appear  to  answer  therefor. 

A.  H.  F.  L. 
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Before  Street,  J. 

St.  Thomas,  December,  27,  28,  29,  30,  31,  1887. 

Mi:rritt  v.  Wilson. 

Corrupt  practice — Inducing  to  vote  hy  loan  or  gift  of  money — Enabling  to 
vote — Payment  of  travelling  expenses — R.  8.  C.  c.  8,  .9,  84,  sub-sec.  {a). — 
lb.  s.  88. 

When  the  agent  of  a  candidate  asked  a  voter  if  he  intended  to  vote,  and 
the  voter  said  he  did  not  think  so,  as  he  could  not  spare  the  money  to 
go,  but  that  if  he  went  he  would  not  vote  for  the  opposing  candidate^ 
and  the  agent  thereupon  lent  him  the  cost  of  a  return  ticket ;  and  the 
evidence  shewed  that  the  transaction  was  a  bond  fide  loan  and  not  a  gift, 
and  was  not  made  with  the  intention  of  influencing  the  vote  in  favour 
of  the  principal,  and  that  the  money  was  repaid  shortly  after  the  election 
without  any  demano  i  ade  therefor. 

Held,  that  the  above  did  not  constitute  a  corrupt  practice  under  R.  S.  0. 
c.  8,  s.  84,  sub-sec.  (a)  or  s.  88. 

The  voter  had  the  will  to  go  and  vote,  and  to  vote  for  the  agent's  principal, 
but  he  had  not  the  means  to  enable  him  to  do  so,  and  these  were  fur- 
nished to  him  by  the  agent,  but  as  a  bond  fide  loan,  not  as  a  gift.  Thus  he 
was  not  induced  but  merely  enabled  to  vote  by  a  temporary  loan,  and 
no  breach  of  the  law  contained  in  the  above  sections  was  committed. 

This  was  a  petition  by  one  William  Mancleville  Merritt 
for  the  unse;  tingof  John  Henry  Wilson,  who  was  returned 
as  elected  at  the  election  of  a  member  of  the  House  of 
Commons  for  the  electoral  district  of  the  East  Riding  of 
the  county  of  Elgin,  holden  on  February  22nd,  1887. 

The  petition  was  in  the  usual  form,  and  prayed  that  it 
might  be  determined  that  the  said  John  Henry  Wilson  was 
not  duly  elected,  and  that  he  was  guilty  of  the  corrupt 
practices  and  illegal  acts  charged  in  the  petition  as  having 
been  committed  by  him,  or  by  his  agent  or  agents,  and 
other  persons  on  his  behalf,  and  with  his  knowledge  and 
consent.  The  particulars  delivered  shewed  120  distinct 
charges.    All  the  charges,  however,  except .  charge  No.  19,. 
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were  withdrawn  or  dismissed  at  the  trial,  which  took  place 
at  St,  Thomas,  on  December  27th,  28th,  29th,  30th,  and 
31st,  before  Mr.  Justice  Street. 

Charge  19,  alleged  that  one  Thaddeus  Comfort,  stated  to 
be  an  agent  of  the  respondent,  lent  one  Haggarty  $1.60,  to 
enable  him  to  come  to  St.  Thomas  to  vote. 

The  effect  of  the  evidence  taken  on  this  charge  sufficiently 
appears  from  the  judgment. 

W.  R.  Meredith,  Q.C.,  and  T.  W.  Crothers,  for  the 
petitioner. 

Walter  Cassels,  Q.C.,  Coyne,  and  Farley,  for  the  respon- 
dent. 

The  following  cases  were  cited  :  The  Berthier  Election 
Case,  9  S.  C.  R.  119  ;  Cooper  v.  Blade,  6  H.  L.  C.  746,  and 
The  Bolton  Case,  2  O'M.  &  H.  138. 

January  31st,  1888.  Street,  J. — At  the  trial  of  this 
petition  all  the  charges  were  withdrawn  by  the  petitioner, 
or  dismissed,  excepting  charge  No.  19,  which  alleged  a 
payment  or  offer  of  payment  of  money  by  Thaddeus 
Comfort,  stated  to  be  an  agent  of  the  respondent,  to  Samuel 
G.  Haggarty,  a  voter,  for  travelling  expenses  and  loss  of 
time.  Upon  the  evidence  given  as  to  this  charge  I  found 
substantially  the  following  facts:  Haggarty  was  a  voter 
living  near  Rodney  in  the  county  of  Elgin,  and  having  a 
vote  in  St.  Thomas  ;  shortly  before  the  election  he  was 
met  in  the  street  in  Rodney  by  Comfort,  who  asked  him  if 
he  intended  to  vote  at  the  election  ;  he  said  he  did  not 
think  so,  giving  as  a  reason  that  he  could  not  spare  the 
money  just  now  to  go,  but  that  if  he  did  go  he  would  not 
vote  for  Ermatinger  :  a  few  days  later  they  again  met  in 
the  street  in  Rodney,  and  the  same  answer  being  given  to 
a  similar  question  Comfort  agj  eed  to  lot  him  have  the  $1.60 
which  was  the  cost  of  a  return  ticket  to  St.  Thomas,  and 
this  sum  was  handed  to  Haggarty  before  the  election  by 
one  Mavis  at  the  request  of  Comfort.  The  parties  had 
been  well  known  to  one  another  bel'ore,  and  Comfort  had 
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on  former  occasions  lent  sums  of  money  to  Haggarty  which 
had  been  duly  repaid.  Both  parties  swore  that  it  was 
understood  between  them  from  the  beginning  that  the 
transaction  was  a  loan  and  not  a  gift,  and  the  amount 
advanced  was  repaid  by  Haggarty  shortly  after  the  election 
without  any  demand  by  Comfort,  and  without  any  sugges- 
tion to  Haggarty  by  any  one. 

Upon  this  evidence  I  found  that  the  transaction  was  a 
bomt  fide  loan  and  not  a  gift :  that  it  was  not  made  with 
the  intention  of  influencing  Haggarty 's  vote,  or  of  induc- 
ing him  to  vote  for  the  respondent,  but  that  Comfort 
believed  that  Haggarty  would  not  go  to  St.  Thomas  at  all 
on  the  polling  day  unless  funds  to  enable  him  to  do  so 
were  lent  to  him.  At  the  request  of  counsel  I  reserved 
judgment  upon  this  charge  in  order  that  they  might  fur- 
nish authorities,  which  they  have  since  done. 

The  petitioner  relies  upon  two  clauses  of  the  Dominion 
Election  Act,  R.  S.  C.  ch.  8,  the  first  being  sub-sec.  (a)  of 
sec.  84,  which  provides  that  "  Every  person  who,  directly 
or  indirectly,  gives,  lends,  or  agrees  to  give  or  lend,  *  * 
any  money  or  valuable  consideration  to  or  for  any  voter 
*  *  in  order  to  induce  any  voter  to  vote  or  refrain  from 
voting,  or  corruptly  does  any  such  act  on  account  of  any 
such  voter  having  voted  or  refrained  from  voting  at  a.ny 
election,"  shall  be  guilty  of  bribery  ;  and  the  second  being 
sec.  88,  which  declares  that "  the  payment  by  any  candidate, 
or  by  any  person  on  his  behalf,  of  the  travelling  and  other 
expenses  of  any  voter,  in  going  to  or  returning  from  any 
election,  are  unlawful  acts." 

The  91st  section  declares  that,  "  any  wilful  oftence" 
against  either  of  these  sections  is  a  corrupt  practice  within 
the  meaning  of  the  Act. 

The  voter,  Haggarty,  had  the  will  to  go  and  vote,  and 
to  vote  for  Dr.  Wilson,  so  far  as  can  be  gathered  from  the 
evidence,  but  he  had  not  at  hand  the  means  to  enable  him 
to  do  so,  and  these  means  were  furnished  to  him  by  Com- 
fort. If  Comfort  had  intended  this  as  a  gift,  the  case 
would,  I  think,  be  brought  within  section  88,  provided 


478 


DOMINION  ELECTION. 


Comfort's  agency  were  established,  as  a  payment  of  the- 
voter's  travelling  expenses  :  that  section  goes  further  than 
sub-section  (a)  of  section  84,  and  makes  the  payment  of 
travelling  expenses  illegal,  whether  the  payment  is  or  is 
not  made  with  the  intention  of  inducing  the  voter  to  vote 
subject  perhaps  to  an  exception  established  in  the  Halton 
Case,  H.  E.  C.  at  pp.  740-1,  where  it  seems  to  have  been 
considered  that  the  payment  to  the  voter  after  the  elec- 
tion, of  travelling  expenses  incurred  by  him  before  the 
election,  such  payment  not  being  made  in  pursuance  of  any 
agreement  or  understanding  come  to  before  the  election, 
was  not  a  corrupt  practice  within  the  meaning  of  sections 
88  and  91  ;  see  also  the  Berthier  Case,  9  S.  C.  R.  118-9. 
But  I  find  here  that  the  transaction  was  not  a  gift  but  a 
bond  fide  loan,  which  appears  to  have  been  voluntarily 
repaid  by  Haggarty  to  Comfort  shortly  after  the  election 
without  an}^  demand  by  the  latter,  and  in  pursuance  of  the 
understanding,  which  is  implied  upon  every  loan  of  money 
that  it  shall  be  repaid  ;  and,  therefore,  the  only  section 
which  can  apply  is  sub-section  (a)  of  section  84. 

If  the  position  taken  by  a  voter  is  equivalent  to  that 
which  would  be  expressed  by  his  saying  to  the  candi- 
date or  his  agent,  "  I  will  not  vote  unless  you  lend 
me  a  sum  of  money,"  and  the  money  is  thereupon 
lent  to  him,  then,  in  my  opinion,  the  lending  of  the 
money  would  be  to  wilfully  induce  the  voter  to  vote 
within  the  meaning  of  this  clause.  But  if  the  position 
of  the  voter  is  equivalent  to  that  which  would  be  ex- 
pressed by  his  saying  "  I  am  willing  to  vote,  but  cannot 
do  so,  because  I  have  not  the  means  of  going  to  the  poll- 
ing  place,"  and  the  means  are  thereupon  loaned  to  him  to 
enable  him  to  go  to  the  polling  place,  then  I  think  he  is 
not  induced,  but  merely  enabled  to  vote.  I  was  satisfied 
at  the  trial  that  the  latter  was  the  position  of  the  voter 
here,  and  therefore  I  think  ohat  no  breach  of  the  law  was 
committed. 

It  is  urged  that  such  a  distinction  as  I  have  attempted 
to  draw  opens  a  fresh  door  to  the  inroads  of  corruption,. 
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and  renders  more  easy  the  evasion  of  the  law  ;  but  it  is  to 
be  remembered  that  all  loans  by  a  candidate  or  his  agents 
to  electors  during  the  progress  of  a  canvass  are  not  de- 
clared unlawful,  but  only  those  made  for  certain  purposes 
and  with  certain  objects.  Loans  made  at  such  a  time 
must  always  be  the  subjects  of  close  scrutiny,  and  be  open 
to  the  suspicion  of  having  been  made  with  an  unlawful 
object,  but  if  such  a  scrutiny  reveals  nothing  stronger  than 
the  suspicion  which  has  led  to  it,  the  loan  must  not  be  pre- 
sumed to  have  been  made  for  an  unlawful  purpose. 

It  is  not  necessary,  in  my  view  of  the  facts,  to  enter  into 
the  question  of  Comfort's  agency. 

The  petition  is,  therefore,  dismissed  ;  but,  in  accordance 
with  the  request  handed  in  to  me  by  counsel  for  both 
parties,  I  make  no  order  as  to  costs. 

A.  H.  F.  L. 
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Befoke  Armour,  C.  J.,  and  Street,  J. 

Toronto,  January  16,  1888. 

Thomas  Walsh,  Petitioner,  v.  Walter  Humphries 
Montague,  Respondent 

Service  of  petition — Order  for  substitutional  service — When  to  be  made — 
Order  fixing  time  for  trial — Jurisdiction  as  to — Court  or  Judge. 

There  is  no  power  in  the  Court  or  a  Judge  under  sec.  10  of  the  Dominion 
Controverted  Elections  Act,  (R.  S.  C.  ch.  9,)  to  make  an  order  within 
the  first  five  days  after  an  election  petition  is  filed  allowing  service  of 
such  petition  in  any  manner  other  than  that  intended  by  the  final  part 
of  the  section. 

But  where  under  an  order  made  within  the  five  days  a  petition  was 
directed  to  be  served,  among  other  modes,  upon  the  wife  of  the  respon- 
dant  at  his  domicile  at  the  village  of  D. 

Held,  that  as  service  on  the  respondent  "either  personally,  or  at  his 
domicile,^'  was  good  service,  within  the  meaning  of  the  section  no  order 
was  necessary,  and  the  fact  that  the  service  in  this  case  was  made  under 
an  order  did  not  make  it  any  the  less  a  good  service. 

Held,  also,  that  an  order  fixing  the  time  for  the  trial  of  the  petition 
might  be  made  by  the  three  Judges  of  a  Divisional  Court,  sitting 
together,  or  by  any  one  of  them  sitting  alone,  and  that  it  was  in  their 
discretion  to  dispense  with  notice  of  the  application  under  the  circum- 
stances in  this  case. 

Semhle,  a  Judge  making  such  an  order  need  not  necessarily  be  sitting 
formally  in  single  Court. 

This  was  an  application  to  set  aside  an  order  for  substi- 
tutional service,  and  an  order  fixing  the  day  for  the  trial 
of  the  petition  herein,  upon  the  several  grounds  set  out  in 
the  judgment  of  Street,  J. 

The  order  for  substitutional  service  was  made  on  the 
same  day  that  the  petition  was  filed,  and  without  any  efibrt 
to  serve  the  latter  having  been  shown,  on  the  ground  that 
the  respondent  was  out  of  the  Province  and  was  not 
expected  to  return  for  some  time. 
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The  motion  was  made  on  January  14th,  1888,  and  was 
argued  before  Armour,  C.  J.,  and  Street,  J. 

McCarthy  Q.C.,  and  W.  M.  Douglas,  for  the  motion. 
A.  B.  Aylestuorth,  contra. 

January  16,  1888.  Street,  J. — This  is  a  motion  made 
on  behalf  of  the  respondent,  the  sitting  member,  to  set 
aside  an  order,  made  in  Chambers  by  the  Chief  Justice  of 
this  Division,  permitting  substitutional  service  of  the  peti- 
tion, the  service  of  the  petition,  the  order  made  appointing 
a  day  for  the  trial,  and  all  proceedings  had  under  the  order 
for  substitutional  service,  or  to  the  alleged  service  of  the 
petition,  or  for  an  order  extending  the  time  for  putting  in 
preliminary  objections  and  the  time  fixed  for  the  trial,  or 
staying  proceedings  until  the  next  sittings  of  the  Divi- 
sional Court  in  order  that  this  motion  may  be  made  to 
that  Court,  or  for  such  other  order  as  to  the  Court  may 
seem  fit. 

The  grounds  for  the  motion  are  (1)  that  there  was  no 
authority  to  make  the  order  for  substitutional  service 
until  after  the  expiration  of  five  days  from  the  presenta- 
tion of  the  petitiot. ;  (2)  nor  to  make  the  same  until  some 
effort  had  been  made  to  serve  the  petition  upon  the  respon- 
dent, which  had  not  been  attempted  ;  (3)  nor  to  make  the 
same  until  after  an  order  had  been  made  extending  the 
time  for  service  of  the  petition  and  the  petitioner  had 
been  unable  to  serve  it  either  upon  the  respondent  or  by 
leaving  it  at  his  domicile  ;  and  (4)  because  the  order  was 
not  justified  or  warranted  under  any  orders  or  rules  of  the 
Court ;  and  (5)  on  the  ground  that  there  was  no  sufficient 
case  made  out,  nor  any  case  of  the  evasion  of  service  of 
the  petition  by  the  respondent,  (6)  and  as  to  the  order  fix- 
ing the  time  for  the  trial,  because  it  was  made  without 
notice  to  the  respondent,  and  because  it  was  made  by  the 
Divisional  Court,  which  had  no  jurisdiction  to  make  such 
an  order. 

The  election  took  place  on  the  12th  November,  1887 ;  a 
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recount  of  the  ballots  took  place,  which  occupied  about  a 
fortnight ;  the  return  was  published  in  the  Gazette  on  the 
10th  December,  and  the  petition  was  filed  on  the  24th 
December.  On  the  same  day  the  order  in  Chambers,  now 
complained  of,  was  made  directiug  that  service  of  the 
petition  might  be  effected  upon  the  respondent  by  serving 
a  copy  of  the  petition  and  notice  of  the  presentation  of  it 
and  of  the  security  wpon  the  wife  of  the  respondent,  or 
any  other  grown  up  person,  a  member  of  the  respondent's 
family  or  household,  at  his  domicile,  in  the  village  of 
Dunnville,  and  by  similarly  serving  another  copy  of  the 
petition  and  notice  upon  Messrs.  McCarthy,  Osier,  Hoskin 
and  Creelman,  solicitors,  &c.,  of  the  city  of  Toronto,  and 
by  affixing  in  a  conspicuous  place  in  the  office  of  the  regis- 
trar of  the  Queen's  Bench  Division  of  the  High  Court  of 
Justice  at  Osgoode  Hall,  Toronto,  a  notice  of  the  said  peti- 
tion having  been  presented,  stating  the  petitioner,  the 
prayer,  and  the  fact  that  money  has  been  paid  into  Court 
as  security  under  the  Act.  And  it  was  further  ordered 
that  service,  when  effected  in  accordance  with  the  provi- 
sions of  the  order,  should  be  deemed  equivalent  to  personal 
service. 

In  accordance  with  this  order  the  petition  and  notices 
were,  on  the  27th  December,  served  upon  the  wife  of  the 
respondent,  at  his  residence  in  the  village  of  Dunnville,  and 
the  order  has  in  other  respects  been  complied  with. 

Sec.  10  of  ch.  9  of  the  Revised  Statutes  of  Canada  pro- 
vides as  follows : 

"  Notice  of  the  presentation  of  a  petition  under  this 
Act,  and  of  the  security,  accompanied  with  a  copy  of  the 
petition,  shall,  within  five  days  after  the  day  on  which  the 
petition  has  been  presented,  or  within  the  prescribed  time, 
or  within  such  longer  time  as  the  Court,  or  any  judge 
thereof,  under  special  circumstances  or  difficulty  in  effect- 
ing service,  allows,  be  served  on  the  respondent  or  respon- 
dents. If  service  cannot  be  effected  on  the  respondent  or 
respondents,  either  personally  or  at  his  or  their  domicile, 
within  the  time  granted  by  the  Court  or  Judge,  then  it 
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may  be  effected  upon  such  other  person,  or  in  such  other 
manner  as  the  Court  or  Judge,  on  the  application  of  the 
petitioner,  directs." 

This  section  is  obscurely  expressed  in  some  respects,  but 
a  close  examination  reveals  its  meaning.  If  the  petitioner 
is  unable  to  serve  the  respondent  in  the  manner  intended 
by  the  section  within  the  period  of  five  days  after  the 
petition  has  been  presented,  he  may  apply  to  the  Court  or 
a  Judge  to  have  a  further  period  allowed  for  the  purpose. 
Having  exhausted  that  period,  and  upon  shewing  that  he 
has  been  unable  during  it  to  effect  service  in  the  manner 
intended  by  the  section,  he  may  then  apply  to  the  Court 
or  a  Judge  for  an  order  allowing  him  to  effect  service  in 
some  other  manner.  The  result  of  this  is  that  an  order, 
made  within  the  first  five  days  after  the  petition  has  been 
presented,  allowing  the  petitioner  to  effect  service  in  any 
manner  other  than  that  intended  by  the  first  part  of 
the  section,  is  beyond  the  power  of  the  Court  or  a  Judge, 
so  far  as  this  section  is  concerned. 

Then  it  becomes  necessary  to  consider  what  is  the 
manner  of  service  intended  by  the  section  in  the  absence 
of  any  order  allowing  service  in  some  other  manner. 

The  section  says  in  effect  that  the  petition  and  notice 
shall  be  served  upon  the  respondent  within  the  five  days,  or 
within  such  further  time  as  may  be  allowed  by  the  Court, 
or  a  Judge.  No  distinction  is  indicated  here  between  the 
manner  in  which  service  is  to  be  effected  during  the  first 
five  days  and  that  in  which  it  is  to  be  effected  during  the 
extended  time.  Then  if  the  petitioner,  having  exhausted 
the  extended  time,  comes  to  the  Court  or  a  Judge  for  leave 
to  serve  the  petition  and  notice  in  some  other  manner,  he 
has  to  shew  that  service  cannot  be  effected  on  the  respon- 
dent either  ^personally  or  at  his  domicile,  and  his  applica- 
tion should  be  refused,  unless  he  shows  that  he  has  been 
unable  to  serve  the  defendant,  either  personally  or  at  his 
domicile,  up  to  the  end  of  the  extended  time.  The  only 
logical  result  of  the  language  of  the  section,  then,  seems  to 
be,  that  service  upon  the  respondent,  either  personally  or 
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at  his  domicile,  at  any  time,  either  within  the  first  five 
days  after  the  petition  has  been  presented  or  within  the 
further  time  (if  any)  granted  by  the  Court  or  a  Judge,  is 
good  service  within  the  meaning  of  the  section. 

It  was  argued  by  counsel  for  the  respondent  that  the 
words  "  personally  or  at  his  domicile  "  mean  personally 
at  his  domicile,  or  personally  in  some  place  other  than  his 
domicile ; "  but  the  section  does  not  say  this,  and  I  do  not 
think  it  means  it.  If  that  were  its  meaning  the  word 
"  personally,"  without  anything  further,  would  have  been 
sufficient ;  so  that  in  order  to  give  some  meaning  to  those 
words  in  the  section  indicating  an  alternative  method  of 
service,  which  is  not  to  be  personal  service  upon  the  respon- 
dent, but  is  to  be  effectual  if  made  at  his  domicile,  I  am 
driven  to  the  conclusion  that  delivery  to  some  other  person 
at  the  respondents  domicile  is  the  alternative  method 
intended. 

The  order  attacked  by  the  motion  directed  amongst 
other  modes  of  bringing  the  petition  to  the  notice  of  the 
respondent,  that  it  should  be  served  upon  his  wife  at  his 
domicile  in  Dunnville,  and  this  was  done  within  five  days 
from  the  date  at  which  the  petition  was  presented.  If  I 
am  right  in  my  construction  of  the  section,  no  order  was 
necessary,  and  service  upon  the  wife  at  the  domicile  of  the 
respondent  within  the  five  days  was  good  service  upon 
him  without  any  order. 

The  11th  section  of  The  Dominion  Controverted  Elec- 
tions Act  enacts  as  follows  : 

An  election  petition  under  this  Act,  and  notice  of  the 
date  of  the  presentation  thereof,  and  a  copy  of  the  deposit 
receipt  shall  be  served,  as  nearly  as  possible,  in  the  manner 
in  which  a  writ  of  summons  is  served  in  civil  matters,  or 
in  such  other  manner  as  is  prescribed." 

By  the  interpretation  clause  of  the  Act  the  expression 
"  prescribed "  means  "  prescribed  by  this  Act  or  by  the 
rules  of  Court  made  under  this  Act." 

The  rules  of  Court  originally  made  under  the  Act  of 
which  the  Dominion  Controverted  Act  is  a  revision,  pre- 
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scribed  (Rule  No.  14)  that  in  all  cases  where  the  respondent 
had  not  named  an  agent,  or  given  an  address,  as  he  might 
do  under  Rule  No.  10,  service  should  be  personal  upon  him, 
unless  otherwise  ordered  by  a  J udge,and  by  Rule  No.  15,  that 
in  case  of  evasion  of  service,  the  affixing  in  a  conspicuous 
place,  in  the  office  of  the  clerk  of  the  Court,  a  notice  of 
the  petition  having  been  presented,  stating  the  petitioner, 
the  prayer,  and  the  fact  that  money  had  been  paid  into 
Court  as  security  under  the  Act,  should  be  deemed  equiva- 
lent to  personal  service,  if  so  ordered  by  a  Judge.  But  the 
rule  which  required  personal  service  was  abrogated  in  the 
year  1881,  so  that  the  only  manner  of  service  now  pre- 
scribed, where  the  respondent  has  not  named  an  agent,  or 
given  an  address,  is  that  prescribed  by  the  10th  section  of 
the  Act.  The  rule  providing  for  the  case  of  an  evasion 
of  service  was,  I  think,  intended  to  be  read  along  with  that 
which  originally  preceded  it,  and  should  perhaps  have 
been  abrogated  at  the  same  time  with  the  other,  or  at  all 
events,  confined  in  its  operation  to  cases  in  which  the  time 
for  serving  the  petition  shall  have  been  extended  by  the 
Court  or  a  Judge. 

It  appears  to  be  unnecessary,  in  the  view  I  have  taken 
of  the  10th  and  11th  sections,  to  consider  the  question  as 
to  whether  the  absence  of  the  respondent  should  be  con- 
sidered for  the  purposes  of  the  proceedings  to  have  been 
an  evasion  of  service. 

The  next  object  of  the  motion  is  to  set  aside  the  order 
fixing  a  day  for  the  trial  of  the  issues  joined  upon  the 
petition,  and  the  grounds  upon  which  this  is  asked  are : 
(1st)  that  no  notice  was  given  to  the  respondent  of  the 
application,  and  (2nd)  that  the  order  was  made  by  the  Divi- 
sional Court,  and  not  by  the  High  Court  of  Justice,  or  by 
a  single  Judge. 

The  13th  section,  dealing  with  the  fixing  of  the  time  for 
the  trial  of  the  petition,  directs  that  at  any  time,  after  the 
expiration  of  the  time  for  presenting  preliminary  objec- 
tions, if  none  are  presented,  the  Court  may,  "  upon  the 
application  of  either  party,  fix  some  convenient  time  and 
place  for  the  trial  of  the  petition." 
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By  the  interpretation  clause  the  expression  "  the  Court, 
when  dealing  with  elections  in  the  Province  of  Ontario, 
means  the  Court  of  Appeal  for  Ontario,  or  the  High 
Court  of  Justice  for  Ontario,  or  any  Judges  thereof,  and 
"  each  of  the  said  Courts  respectively,  shall,  subject  to  the 
provisions  of  this  Act,  have  the  same  powers,  jurisdiction 
and  authority,  with  reference  to  an  election  petition  and 
the  proceedings  thereon,  as  if  such  petition  were  an  ordinary 
cause  within  its  jurisdiction." 

By  rule  of  Court  No.  23,  it  is  provided  that  "  The  time 
and  place  of  the  trial  of  each  election  petition  shall  be 
fixed  by  the  Court,  and  notice  thereof  shall  be  given  in 
writing  by  the  clerk  of  the  Court,  by  affixing  the  same  in 
some  conspicuous  place  in  his  office,  sending  one  copy  by 
the  post  to  the  address  given  by  the  petitioner,  another  to 
the  address  given  by  the  respondent,  (if  any,)  and  a  copy  by 
the  post  to  the  sheriff,  fifteen  days  before  the  day  appointed 
for  the  trial :  the  sherifi"  shall  forthwith  publish  the  same 
in  the  electoral  division." 

By  Rule  No.  52,  no  proceedings  under  the  Act  shall  be 
defeated  by  any  formal  objection. 

The  application  to  fix  a  time  and  place  for  the  trial  of 
this  petition  was  made  on  the  3rd  January,  1888,  to  the 
three  Judges  of  the  Queen's  Bench  Division,  who  where 
sitting  to  hear  the  argument  of  a  case  which  had  been  fixed 
for  that  day,  and  the  order  is  drawn  up  as  a  Court  order. 
The  material  upon  which  the  order  was  made  was  the 
election  petition  and  the  order  of  the  Chief  Justice  as  to 
the  service  thereof,  the  affidavits  of  service  of  the  petition 
order  and  notices,  an  affidavit  of  the  solicitor  for  the  peti- 
tioner of  search  made  in  the  proper  office,  and  that  no 
preliminary  objections,  or  any  further  proceedings  upon 
the  petition,  and  no  answer  had  been  filed,  and  an  affidavit 
of  Charles  Wesley  Colter,  the  defeated  candidate,  stating 
his  belief  that  it  was  of  the  utmost  importance,  in  the 
public  interest,  that  a  speedy  trial  of  the  petition  should 
be  had,  and  that  the  charges  made  therein  should  be 
proved  or  disproved  at  once,  and  before  another  session  of 
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the  House  of  Commons  should  take  place.  The  Canada 
Gazette  at  that  time  contained  a  notice  calling  Parliament 
together  for  the  dispatch  of  business  on  the  31st  January. 
It  was  stated  by  counsel  for  the  applicant,  and  his  state- 
ment has  since  been  verified  by  affidavit,  that  the  solicitors, 
upon  whom  the  petition  had  been  served  in  pursuance  of 
the  order  for  substitutional  service,  had  repudiated  all  con- 
nection with  the  petition. 

I  think  the  three  Judges  sitting  too^ether,  or  anv  one  of 
them  sitting  alone,  might  have  made  the  order  fixing  the 
day  of  trial,  and  that  it  was  in  their  discretion  to  dispense 
with  notice  of  the  application,  under  the  circumstances. 
Notice  of  the  day  fixed  has  been  given  by  the  sheriff,  and 
the  petitioner  has  subpoenaed  his  witnesses  to  attend  on 
the  day  so  fixed.  I  think  the  objection  is,  under  the  cir- 
cumstances, a  formal  one,  and  that  the  form  in  which  the 
order  has  been  drawn  up,  as  an  order  of  the  Court  instead 
of  an  order  of  the  Judges  composing  the  Court,  is  a  matter 
which,  if  necessary,  may  be  now  corrected. 

I  do  not  think  that  a  Judoje  makin^^  the  order  in 
question,  should  necessarily  be  sitting  formally  in  single 
Court. 

The  notice  of  motion  asks,  in  the  alternative,  for  an 
order  extending  the  time  for  putting  in  preliminary  objec- 
tions, and  the  time  fixed  for  the  trial,  or  for  such  other 
order  as  the  Court  may  deem  proper. 

In  the  view  I  have  taken  of  the  statute,  the  proceedings 
of  the  petitioner  have  been  substantially  regular,  and  I  do 
not  find,  upon  the  ma^terial  before  me,  any  definite  grounds 
stated  and  shown  upon  which  we  could,  in  accordance 
with  the  usual  practice  upon  such  applications,  grant  an 
extension  where  such  extension  is  a  matter  of  indulgence 
and  not  of  right. 

The  result  will  be  that  the  motion  is  dismissed — the 
costs,  excepting  the  costs  of  obtaining  the  order,  to  be 
costs  to  the  petitioner  in  any  event — the  petitioner  will 
be  entitled  to  no  costs  of  obtaining  the  order  for  substitu- 
tional service. 
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Armour,  C.  J. — I  agree  ,in  the  result  of  my  brother 
Street's  judgment,  and  in  the  view  he  has  taken  of  the 
statute  as  to  the  mode  of  service  of  the  notice  of  the  pre- 
sentation of  a  petition. 

In  this  view  it  is  unnecessary  to  discuss  the  question 
whether  the  facts  warranted  the  making  of  the  order. 

The  service  effected  was  a  good  service,  and  the  fact 
that  it  was  made  under  the  order  obtained  herein  did  not 
make  it  the  less  a  good  service. 

I  am  of  opinion,  however,  that  evasion  of  service  may 
take  place  where  a  respondent  has  no  domicile,  within  the 
meaning  of  that  term,  as  used  in  the  statute,  and  that  in 
such  case  an  order  for  substitutional  service  may  be  made 
immediately  on  presentation  of  the  petition. 

G.  A.  B. 
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Before  Maclennan,  J.  A.,  and  Falconbridge,  J. 

MiLLBROOK,  November  27th,  1890. 

Voters'  lists — Irregularities  in  certified  copy  oj — Right  of  omitted  voters 
to  vote — "  Ontario  Voters''  Lids  Act,  1889  "  sees.  5  and  17 — "  Tendered 
ballot" — Right  to  vote  hy—R.  S.  O.  ch.  9,  sees.  71  and  103— Scrutiny . 

Any  one  of  the  three  voters'  lists  regularly  prepared,  and  certified  to  by 
the  County  Court  Judge  under  the  Voters'  Lists  Act,  "  is  the  proper 
list  to  be  used,"  and  incase  of  irregularity  in,  loss  or  destruction  of,  or 
other  accident  to,  the  other  or  others,  may  be  resorted  to  for  the  pur- 
pose of  the  election. 

Where  all  the  requisite  preliminaries  in  the  preparation  of  voters'  lists 
under  the  Act  had  been  duly  observed,  but  in  one  of  the  printed  copies 
delivered  to  the  County  Court  Judge,  and  certified  to  by  liim,  tvi^o  pages 
containing  voters'  names  were  accidentally  omitted,  and  this  defective 
copy  was  sent  by  the  Judge  to  the  clerk  of  the  peace,  who  from  such 
copy  certitied  to  the  returning  officer  similarly  defective  lists,  which  were 
used  at  the  election  : — 

Held,  that  the  voters  whose  names  were  so  omitted  were  not  disfran- 
chised : — 

Held,  also,  that  those  voters  so  omitted,  were  entitled  to  vote  by  "ten- 
dered ballot,"  and  their  votes  should  be  counted  on  a  scrutiny. 

Sevible — 1  he  eflect  of  sections  72  and  103  of  the  "Ontario  Elections 
Act,"  is  that  where  a  person  who  has  a  right  to  vote  is  omitted  from 
the  list  he  may  vote  by  tendered  ballot. 

This  was  a  petition  under  the  "  Ontario  Controverted 
Elections'  Act,"  by  T.  B.  Collins,  the  defeated  candidate, 
against  George  Campbell,  the  sitting  member  in  the  Legis- 
lative Assembly  of  Ontario,  for  the  electoral  district  of 
East  Durham,  who  was  declared  elected  after  a  recount. 
Trie  election  was  held  on  the  29th  May  and  5th  June^ 
1890.  The  petition  alleged  that  copies  of  voters'  lists 
delivered  to  the  deputy  returning-ofl&cers  appointed  to 
preside  at  polling  places  in  polling  sub-divisions  four  and 
live,  of  the  township  of  Hope,  in  the  electoral  district,, 
and  used  by  the  said  deputy  returning-officers,  were  im- 
perfect, improper,  and  irregular  voters'  lists,  and  were  not 
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true  copies  of  the  list  certified  by  the  county  Judge  as  the 
proper  voters'  list,  and  that  a  number  of  names  of  persoDs 
who  were  entitled  to  vote  at  the  election,  and  who  claimed 
that  their  names  ought  to  have  been  entered  on  the  said 
voters'  lists,  were  improperly  omitted  from  the  said  copies; 
and  that  the  said  persons  were  entitled  to  mark,  and  did 
mark  in  favour  of  the  petitioner,  tendered  ballots  under 
the  "  Ontario  Elections'  Act,''  and  asked  for  a  scrutiny  and 
claimed  the  seat. 

The  petition  also  alleged  corrupt  practices  by  the  sitting 
member  personally  and  by  his  agents. 

The  petition  was  tried  at  Millbrook,  in  the  electoral 
district,  on  27th  November,  1890,  before  Maclennan,  J. 
A.,  and  Falconbridge,  J. 

McCartLy,  Q.  C,  and  JR.  Ruddy,  for  the  petitioner. 
Aylesivorth,  Q.  C,  atid  /.  A.  V.  Preston,  for  the  respon- 
dent. 

It  a))peared  that  at  the  election  the  total  number  of 
votes  polled  for  the  respondent  was  1,314,  the  petitioner 
obtaining  1,301^. 

The  irregularity  complained  of  in  the  voters'  list,  arose 
in  this  way.  The  list  was  prepared  and  printed  in  the 
usual  way,  and  the  three  copies  required  by  the  "  Ontario 
Voters'  Lists  Act,  1889,"  sec.  5,  were  duly  sent  to  the 
Oounty  Court  J udge.  From  one  of  the  copies  so  sent,  two 
pages  containing  sixty-five  names,  were,  b}^  a  mistake  in 
stitching,  accidentally  omitted,  and  the  learned  Judge  taking 
it  for  granted  that  the  printed  copies  were  all  alike,  appended 
his  certificate,  according  to  the  statute,  to  each  of  the 
three  copies,  and  sent  one  to  the  clerk  of  the  peace  for  the 
county.  This  copy  happened  to  be  the  defective  one. 
The  clerk  of  the  peace  in  turn  furnished  the  returning- 
officer  with  copies  certified  from  the  list  filed  in  his  office 
and  which  were  therefore  similarly  defective. 

On  the  polling  day,  the  fact  that  the  lists  were  defective 
was  known  to  both  parties.   Twenty-eight  voters  out  of 
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those  whose  names  were  omitted,  attended  to  vote,  but 
their  votes  were  refused  by  the  deputy  re  turning-officers, 
except  by  "  tendered  ballot,"  and  they  accordingly  voted 
in  that  way. 

McCarthy,  having  stated  these  facts,  called  evidence  in 
sup])ort  of  them. 

He  also  put  in  the  tendered  voters'  lists  for  sub-divisions 
four  and  five,  and  proposed  to  open  the  tendered  ballots. 
Aylesiuorth  objected,  contending  that  there  was  no  pro- 
vision for  adding  tendered  votes  to  the  poll,  and  also 
-argued  that  under  section  71,  R  S.  O.  ch.  9,  the  list  in 
<]uestion  sent  to  the  clerk  of  the  peace  being  the  proper 
list  to  be  used,"  was  the  only  one  that  could  be  used ;  and 
that  in  the  event  of  a  new  election,  the  same  defective  list 
would  have  to  be  used  again,  and  that  the  omitted  voters 
would  again  be  disfranchised. 

The  evidence  was  admitted  and  the  tendered  ballots  were 
•examined  subject  to  the  objection. 

McCarthy  then  urged  that  the  tendered  ballots  should  be 
added  to  the  poll,  which  would  give  the  petitioner  a 
majority  of  two.  He  also  contended  that  the  election 
should  not  be  set  aside  on  account  of  those  voters  on  the 
omitted  pages  of  the  list,  who,  having  had  an  opportunity 
oi  doing  so,  had  not  voted,  as  they  had  virtually  been 
parties  to  their  own  disfranchisement. 

Their  Lordships  retired  to  consider  the  questions  raised, 
and  subsequently  on  returning  into  Court,  delivered  the 
following  judgments  : 

Maclennan,  J.  A. : 

We  have  now  had  an  opportunity  of  consulting  together 
upon  the  question  which  has  been  raised,  and  we  are 
prepared  to  decide  the  question.  We  regret  that  we  have 
not  had  an  opportunity  of  putting  in  writing  the  con- 
clusion to  which  we  have  come,  because  the  question  raised 
is  a  new  one,  and  one  of  very  general  importance.  But  the 
^tage  at  which  the  question  has  been  raised  in  this  case 
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does  not  admit  of  the  judgment  being  postponed,  and 
therefore  we  propose  to  state  briefly  the  reasons  for  the 
conclusions  to  which  we  have  come. 

It  has  been  well  argued  by  the  counsel  on  both  sides, 
and  we  think  there  is  nothing  that  could  be  advanced, 
which  has  not  been  advanced,  to  enable  us  to  come  to  a 
sound  conclusion  upon  the  question.  The  facts  are  simply 
these,  that  the  voters'  list  was  prepared  by  the  Clerk  in 
accordance  with  the  statute,  and  was  posted  in  the  various 
ways  prescribed,  so  that  every  voter  in  the  constituency,^ 
every  person  who  claimed  to  have  a  vote,  could  see  whether 
his  name  was  upon  the  list.  That  list  was  prepared  and 
printed  in  the  usual  way,  and  three  copies  which  are  required 
to  be  delivered  to  the  learned  judge  of  the  county  were  so 
delivered  to  him.  It  turned  out,  however,  that  one  of  the  ^ 
printed  copies  which  were  delivered  to  him  was  erroneous 
it  omitted  sixty-five  names  which  were  upon  the  list 
which  was  prepared — names  to  which  no  objection  had 
been  made,  and  which  had  a  right  to  remain  upon 
the  certified  list  of  voters.  The  learned  judge  certified  the 
copies,  taking  it  for  granted,  as  one  might  reasonably  do, 
that  the  printed  copies  were  all  alike  ;  and  that  no  objec- 
tion having  been  made  to  the  votes,  all  he  had  to  do  was 
to  append  his  certificate  as  prescribed  by  the  statutes,  to 
the  three  copies  with  which  he  had  been  furnished.  Of 
the  three  copies,  one  of  them,  it  seems,  omitted  the  names 
to  which  I  have  referred.  The  judge  retained  one,  sent  one 
to  the  clerk  of  the  township,  and  the  other  to  the  clerk 
of  the  peace.  The  last  one  unfortunately  was  the  one 
which  was  defective.  Then  the  returning-officer  applied 
to  the  clerk  of  the  peace  for  a  certified  copy,  from  which 
he  was  required  to  furnish  to  the  deputy  returning-officers 
their  lists,  and  in  this  copy  sub-divisions  four  and  five 
v/ere  defective,  and  the  election  came  on.  The  question 
which  we  have  to  determine  is,  what  effect  that  omission 
had  upon  the  election ;  whether  in  the  first  place,  the 
omission  of  their  names  from  the  lists  suifplied  to  the 
deputies  had  the  efiect  of  disfranchising  those  sixty- 
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^ve  voters  ;  and  if  so,  whether  that  necessarily  made  the 
whole  election  null  and  void,  or  whether  the  Legisla- 
ture has  provided  any  other  means  to  save  the  election, 
and  to  save  the  franchise  of  these  individuals  under  the 
circumstances.  After  hearing  the  very  able  arguments 
which  have  been  addressed  to  us,  we  have  come  to  the  con- 
clusion that  these  voters  were  not  disfranchised  ;  that  the 
lists  which  had  been  certified  by  the  learned  Judge  of  the 
county — one  of  which  he  had  retained,  and  the  other  of 
wliich  he  had  sent  to  the  clerk  of  the  township — were  the 
true  lists,  and  the  list  sent  to  the  clerk  of  the  peace  was  an 
erroneous  one.  We  think  one  object  the  legislature  had 
in  view  in  providing  that  three  copies  should  be  prepared, 
w^as  just  to  prevent  such  an  accident  as  happened  in  the  pre- 
sent case,  that  in  case  one  copy — for  example  the  one  suppli- 
ed to  the  clerk  of  the  peace — should  be  lost  or  stolen,  should 
fail  of  being  delivered  upon  transmission,  or  should  any 
other  accident  happen  to  it,  the  voters'  list  was  still  acces- 
sible, it  was  still  there,  a  certified  list.  Even  if  two  of  them 
were  lost,  there  would  still  be  a  third  which  could  be 
resorted  to  for  the  purpose  of  the  election,  for  that  was 
doubtless  the  object  the  Legislature  had  in  view  in  pro- 
viding the  three  copies.  We  must  keep  in  mind  the  idea 
the  Legislature  had  in  view,  and  we  should  not  do  any- 
thing in  the  way  of  defeating  the  object  of  the  Legislature. 
The  Legislature  intended  that  there  should  be  an  election, 
that  the  electorate  should  know  beforehand  who  the  author- 
ized electors  were,  and  that  a  record  should  be  kept  of  those 
persons  entitled  to  vote,  and  we  think  we  ought  to  put  such 
a  construction  on  the  Act  as  will  efiectuate  the  object  of 
the  Legislature. 

When  we  look  at  the  various  sections  of  the  Act,  not- 
withstanding the  criticism  applied  to  it  by  Mr.  Aylesworth, 
Ave  see  that  it  is  not  necessary  to  say  that  the  copy  of  the 
voters'  list  which  was  sent  to  the  clerk  of  the  peace  is  to 
govern,  if  it  be  erroneous.  I  think  when  the  various 
sections  of  the  Act  are  looked  at,  that  will  be  appar- 
ent, and  I  may  occupy  a  little  time  in  referring  to  those 
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sections.  [The  learned  Judge  then  referred  particularly  to 
sections  3,  5,  7,  10,  16,  and  19  of  the  Voters'  Lists  Act,  and 
drew  therefrom  the  conclusion  that  the  names  of  the  sixty- 
five  persons  in  question  being  found  in  two  of  the  lists- 
certified  by  the  County  Judge,  their  rfght  to  vote  was  not 
destroyed  by  their  omission  from  the  third  list,  even  though 
that  was  the  one  sent  to  the  clerk  of  the  peace.  He  then^ 
proceeded:]  Section  19  says  that  every  such  certified  list 
"  shall  upon  a  scrutiny  be  final  and  conclusive  evidence  of 
the  right  of  all  persons  named  therein  to  vote  at  any  elec- 
tion at  which  such  list  was  or  could  have  been  legally 
used."  We  are  here  upon  a  scrutiny,  two  lists  prepared 
and  certified  as  the  statute  prescribes  are  produced  con- 
taining the  names  of  these  sixty-five  persons,  and  we  think 
we  are  bound  to  hold  notwithstanding  their  omission  from 
another  list  that  these  persons  had  a  right  to  vote. 

Referring  now  to  the  Election  Act,  the  sections  which- 
are  material  are  sections  7,  71,  72,  103,  and  206,  and  they 
must  be  all  read  together.  Section  7  declares  that  the 
following  persons  and  no  others  *  *  shall  if  duly 
entered  on  the  list  *  *  be  entitled  to  vote,  and  section 
72  says  that  "subject  to  the  provisions  of  section  103  no 
person  shall  be  admitted  to  vote  unless  his  name  appears 
on  the  list."  Being  named  in  the  list  is  therefore  made 
essential,  subject  to  section  103  which  provides  for  tendered 
ballots.  Now  look  at  that  section  103  which  provides,  "If 
a  person  whose  name  is  not  entered  on  the  voters'  list  claims- 
that  his  name  ought  to  have  been  so  entered,  and  that  it 
has  been  improperly  omitted  therefrom,"  then  he  may  mark 
a  "  tendered  ballot."  He  may  vote,  in  other  words.  He 
may  deliver  a  qualified  vote.  And  if  we  read  sections  72; 
and  103  together  I  think  it  is  plain  that  the  Legislature 
made  this  law  so  that  every  man  whose  name  is  found  on 
the  list  may  vote,  and  that  every  man  who  has  a  right  to 
vote,  even  if  his  name  is  not  on  the  list,  may  vote  in  this 
qualified  way.  He  may  mark  a  ballot  indicating  for  whom 
he  votes,  and  it  may  be  counted  upon  this  stage  of  the 
proceedings,  viz.,  a  scrutiny. 
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That  I  think  is  the  effect  of  those  two  sections.  It  was 
contended  that  we  have  no  right  to  put  any  vote  on  the 
list.  Now  we  think  it  clear  that  section  103  would  have  no 
meaning,  would  be  wholly  nugatory  unless  we  have  the 
power  to  add  those  who  have  voted  by  tendered  ballots. 
Section  103  would  fail  of  its  object  altogether  and  w^ould 
be  utterly  useless.  But  we  are  not  without  authority  on 
that  point.  It  has  been  determined  that  upon  a  scrutiny 
voters  who  have  marked  tendered  ballots  have  the  right 
to  be  added  to  the  poll;  Rogers  15th  ed.  663,  Leigh  & 
LeMarchant,  173 ;  so  also  in  the  Lincoln  Case,  H.  E.  C. 
500,  at  p.  518,  Mr.  Justice  Patterson  assumed  that  such  was. 
the  result  of  the  enactment,  that  the  sole  object  in  allowing^ 
people  to  mark  tendered  ballots,  was  that  they  might  be 
added  to  the  poll,  upon  a  scrutiny,  if  it  turned  out  they 
had  votes. 

With  regard  to  Mr.  Aylesworth's  argument  upon  section 
71,  which  notes  "the  proper  list  to  be  used"  we  think  we 
cannot  put  such  a  narrow  construction  upon  the  Act  as  he 
contends  for.  We  think  there  are  other  parts  of  the  Act 
which  show  that  the  Legislature  did  not  intend  that  the 
copy  sent  to  the  clerk  of  the  peace  was  to  be  the  only  one- 
which  mio^ht  be  used. 

Then  there  is  section  206,  which  provides  tiiat  every  per- 
son applying  for  a  ballot  paper  under  the  Act,  shall  be  deem- 
ed to  tender  his  vote  or  to  offer  or  assume  to  vote.  It  will 
be  observed  the  mere  application  for  a  ballot  is  a  tender  of 
a  vote.  The  returning-olhcer  might  refuse  to  give  a  voter 
even  a  tendered  ballot,  but  if  he  applies  for  a  tendered 
ballot,  then  he  must  be  regarded  as  a  person  who  has  ten- 
dered his  vote.  "  Every  person  applying  for  a  ballot  paper 
under  this  Act  shall  be  deemed  to  tender  his  vote,  or  to 
offer  or  assume  to  vote  ;  and  any  person  shall  be  deemed 
to  have  voted  who  has  put  his  ballot  paper  into  the  ballot 
box,  or  has  caused  the  same  to  be  put  into  the  ballot  box, 
or  has  delivered  the  same  to  the  deputy  returning-officer 
or  poll  clerk,  for  the  purpose  of  having  the  same  placed  in 
the  ballot  box."    The  statute  provides  that  tendered  bal- 
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lots  should  be  put  in  the  ballot  box,  so  that  we  think — 
although  it  may  seem  at  first  a  strong  construction  of  the 
section — when  the  voter  receives  a  tendered  ballot  and 
marks  it,  and  delivers  it  to  the  returning-officer,  under  this 
section  he  is  a  person  who  has  voted  ;  and  we  think  all 
those  persons  who  tendered  their  ballots  in  this  case  are 
persons  who  have  voted,  the  distinction  being  that  the 
person  voting  marks  the  ballot  for  the  candidate  of  his 
^choice  ;  he  has  voted,  although  the  returning-officer,  as 
required,  has  not  counted  the  vote.  The  time  arrives 
when  his  vote  will  and  can  be  counted,  and  we  think  that 
time  has  now  arrived,  that  it  is  our  duty  now  to  declare 
that  those  persons  had  the  right  to  vote,  and  are  entitled 
to  have  their  votes  counted,  notwithstanding  that  they  were 
not  upon  the  list  delivered  to  the  deputy  returning-ofl^cer. 
He  did  his  duty  in  refusing  to  let  those  persons  vote  in  the 
ordinary  way,  but  by  means  of  the  tendered  ballot,  he 
saved  their  votes  until  the  present  time  to  be  counted. 

Now  section  74,  of  the  Controverted  Elections'  Act,  which 
provides  for  a  scrutiny,  refers  to  the  votes  polled."  These 
tendered  ballots  were  "polled,"  and  we  find  they  were  cast 
by  persons  entitled  to  vote,  and  we  therefore  think  we 
ought  to  count  them. 

Only  twenty-eight  of  the  sixty-five  omitted  voters  put 
in  tendered  ballots,  and  it  is  said  the  others  were  dis- 
franchised. 

That  would  have  been  a  very  serious  difficulty,  because 
if  there  were  thirty-seven  who  had  a  clear  right  to  vote, 
^nd  who  were  disfranchised  by  mistake,  then  it  would  have 
been  a  very  serious  thing,  and  we  could  not  allow  the  elec- 
tion to  stand,  because  we  do  not  know  how  those  thirty- 
seven  persons  would  have  voted,  and  it  was  admitted  by 
Mr.  McCarthy  that  he  could  not  hope  to  make  the  poll  of 
his  client  so  large,  that  if  they  were  counted  against  him, 
he  would  still  have  a  majority. 

We  do  not  think  that  those  thirty-seven  were  dis- 
franchised at  all ;  we  think  the  provision  made  for  tender  ed 
ballots  was  intended  for  just  such  a  case.    The  lists  certified 
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"by  the  coimt}^  Judge,  one  of  which  he  retained,  and  one 
of  which  he  sent  to  the  clerk  of  the  township,  are  made 
final  and  conclusive  as  to  the  right  of  persons  to  vote. 
They  bring  these  certified  lists  before  us,  and  say  their 
names  are  upon  it,  and  the  Legislature  says  these  lists  are 
final  and  conclusive  as  to  their  right  to  vote,  therefore  when 
they  went  before  the  deputy  returning-officer,  the}^  had  a 
right  to  vote,  and  they  had  a  right  to  demand  a  tendered 
ballot  paper.  Every  one  of  the  thirty-seven  might  have 
gone  to  the  poll  and  might  have  tendered  his  ballot  for  the 
candidate  of  his  choice,  and  might  have  put  it  in  so  that  we 
could  now  have  given  them  the  benefit  of  their  votes  for  the 
candidate  whom  they  preferred.  Therefore  these  persons 
-are  not  disfranchised,  and  we  do  not  think  that  on  that 
ground  the  election  ought  to  be  avoided.  We  do  not  know 
whether  any  one  of  the  thirty-seven  chose  to  go  to  the 
poll  at  all,  or  whether  he  would  have  gone  to  the  poll  if 
his  name  had  been  regularly  on  the  list,  so  that  on  that 
ground  we  could  not  set  aside  the  election.  We,  there- 
fore, think  that  those  persons  who  tendered  their  votes,  are 
entitled  to  have  the  benefit  of  their  ballots,  and  should  be 
added  to  the  poll  of  the  respective  candidates  for  whom 
they  marked  them.  There  is  no  dispute  now  between 
counsel  that  the  number  of  voters  which  has  been  men- 
tioned, are  persons  who  really  had  a  right  to  vote.  Ten 
ballots  in  the  first  list  were  for  Mr.  Collins,  and  two  for 
Mr.  Campbell,  and  ten  in  the  second  list  for  the  formei", 
and  six  for  the  latter,  which  leaves  Mr.  Collins  two  votes 
in  the  majority. 

Falconbridge,  J.  :  — 

I  agree  in  the  general  result  of  the  judgment.  The  only 
point  of  difference  was  as  regarding  the  votes  of  the  thirty- 
•  seven  electors — less  the  number  who  are  disfranchised  hy 
residing  out  of  the  riding — who  were  not  upon  that  list. 
The  question  was,  then,  whether  we  would  go  into  a  scru- 
itiny  further,  or  avoid  the  election  on  that  ground.  As  I 
64 — VOL.  I.  E.G. 
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said,  I  have  felt  strongly  about  that,  but  in  view  of  tlie- 
fact  that  the  parties  are  here,  no  doubt  at  enormous  expense 
prej^ared  to  go  into  the  scrutiny,  I  think  it  better  to  agree' 
un  that  as  well  as  upon  the  main  question. 

Of  the  tendered  ballots,  twenty  were  marked  in  favour 
of  the  petitioner,  and  eight  in  favour  of  the  respondent,, 
thus  giving  the  petitioner  a  majority  of  two.  Subsequently 
upon  further  scrutiny,  the  votes  were  brought  to  a  tie,  and 
no  evidence  having  been  offered  of  corrupt  practices  on. 
either  side,  the  election  was  avoided  without  costs. 
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Before  Ferguson  and  MacMahon,  JJ. 

H.VMILTON,  December  11th,  12tli,  13th,  15th,  16th,  17th,  and  19th,  1890,  and 
ToBONTO,  January  17th  and  26th,  1891. 


Mark  Johnstone  Patterson,  Petitioner, 

V. 

Thomas  Henry  Stinson,  Respondent. 


Offer  to  treat — B.  S.  0.  ch.  9,  sec.  155 —  Valuable  consideration — Sec.  151^ 
sub-sec.  ( a J—Scheme  to  induce  a  class  ( aliens)  to  vote  whoi  not  entitled 
— Knowledge  under  sec.  160 — Statute,  partly  penal  and  partly  remedial^ 
—Amendment  after  notice — Corrupt  practice — Trifling  nature — Tri- 
Jling  extent — Sec.  163. 

Two  agents  of  the  respondent  went  for  a  voter,  having  a  flask  of  brandy 
in  their  conveyance.  The  voter  having  said  he  was  unwell  was  asked  if 
he  would  have  a  drink,  which  the  trial  Judges  held  meant  a  drink  from 
the  flask,  and  which  he  declined  : — 

Held,  that  this  offer  did  not  fall  within  the  provisions  of  sec.  155  R.  S.  0. 
ch.  9,  as  there  was  no  "giving  or  causing  to  be  given  "  : — 

Held,  also,  that  it  did  not  come  within  sec.  151,  sub-sec.  (a)  a,  drink  not 
being  a  valuable  consideration. 

A  number  (300)  of  forms  of  oaths  of  residence  and  allegiance  were  printed 
and  paid  for  by  the  association  supporting  the  respondent  as  part  of  the 
election  expenses,  and  some  of  the  respondent's  agents  actively  can- 
vassed a  number  of  foreigners,  who  were  aliens  ;  and  by  getting  them  to- 
swear  to  these  affidavits,  and  by  conversations  induced  them  to  believe 
that  they  were  thus  naturalized,  and  had  the  right  to  vote,  and  several 
of  them  did  vote.  The  evidence  did  not  shew  how  many  were  sworn, 
but  2.35  unused  forms  were  produced,  and  the  remaining  sixty-five  were 
not  accounted  for  : — 

Held,  that  the  procuring  of  these  affidavits  just  before  the  polling  day 
when  the  agents  knew  that  no  Court  would  sit  in  time  to  complete  the 
naturalization  proceedings  by  that  day,  was  apian,  design,  or  scheme  to 
induce  the  aliens  to  vote  for  the  respondent:  that  the  knowledge,  referred 
to  in  sec.  160  R.  S.  0.  ch.  9,  is  not  a  knowledge  of  the  statute,  but  a 
knowledge  of  the  facts  disentitling  the  person  to  vote  :  that  although 
that  section  contains  a  penalty  of  |100,  still  it  is  partly  penal  and 
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partly  remedial :  that  in  enforcing  the  penalty,  the  person  against  whom 
it  is  inflicted  is  the  only  person  concerned,  and  it  should  be  strictly 
construed  ;  but  in  ascertaining  whether  a  corrupt  practice  has  been, 
committed  the  whole  constituency  has  concern,  and  only  the  remedial 
part  of  the  section  is  invoked  :  that  on  the  evidence  an  agent  had  the 
knowledge  that  one  of  the  aliens  had  no  right  to  vote  at  the  time  he 
induced  him  to  vote. 

Before  the  trial  notice  was  given  that  if  the  evidence  failed  to  shew  that 
the  money  received  by  the  persons  named  in  charge  No.  8  for  the  pur- 
pose of  influencing  voters  as  therein  stated,  an  application  for  an  amend- 
ment would  be  made  substituting  a  charge  under  sections  No.  11  and  13 
of  the  petition,  that  those  persons  were  paid  for  their  services,  and  so 
were  guilty  of  corrupt  practices  in  voting  for  the  respondent,  knowing 
that  they  had  no  right  to  vote  : — • 

Held,  that  two  agents  of  the  respondent  who  were  paid  for  their  services, 
knowing  the  facts  and  being  presumed  to  have  known  the  law,  were 
each  guilty  of  a  corrupt  practice  when  they  voted  for  him ;  and 
that  the  amendment  as  to  them  should  be  allowed,  as  it  was  really 
giving  particulars  under  paragraph  13  of  the  petition,  and  could  be 
made  without  any  amendment  of  the  petition,  and  that  the  evidence 
sustained  it,  and  as  notice  had  been  given  the  respondent  was  not 
prejudiced  : — 

Meld,  also,  that  the  acts  of  the  two  paid  agents  in  voting,  had  they  stood 
alone,  not  being  part  of  any  comprehensive  scheme,  the  Court  would 
have  hesitated  before  deciding  that  they  did  not  fall  within  section 
163,  in  which  case  the  election  would  not  have  been  avoided  :  but  fol- 
lowing the  Eas.L  Simcoe  Case,  1  E.  C.  291,  that  the  inducing  the  aliens 
to  vote  was  an  overt  act,  part  of  an  arranged  system  of  operations, 
and  was  such  a  corrupt  practice  as  could  not  be  considered  of  "such 
trifling  nature,"  or  "  such  trifling  extent,"  that  the  result  could  not 
be  supposed  to  be  affected  by  it. 

Had  the  corrupt  practice  indicated  not  been  sufficient  of  itself  to  avoid 
the  election,  the  two  other  corrupt  practices  proved,  together  with 
certain  other  illegal  practices  committed  by  a  person  not  an  agent  ot 
the  respondent,  the  evidence  as  to  which  was  uncontradicted,  would 
have  sufficed. 

This  was  a  petition  filed  by  Mark  Johnstone  Patterson, 
an  elector  of  the  electoral  division  of  the  city  of  Hamilton, 
who  voted  at  the  election  against  Thomas  Henry  Stinson, 
the  successful  candidate,  who  had  been  elected  by  a 
majority  of  eighty-six  votes  in  a  total  of  eight  thousand 
and  seventy-six  votes  polled. 

The  petition  contained  the  usual  charges  against  the 
respondent  and  his  agents  of  bribery,  treating,  paying 
travelling  expenses,  and  also  the  procuring  of  a  number 
of  aliens  to  vote,  who  had  made  the  affidavits  of  residence 
and  allegiance  only,  without  the  subsequent  court  proce- 
dure necessary  to  perfect  their  naturalization ;  it  also 
alleged  a  payment  to  a  captain  of  the  Salvation  Army,  and 
to  a  citizens'  band. 
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Osier,  Q.  C,  and  Teetzel,  Q.  C,  appeared  for  the  petitioner, 
Meredith,  Q.  C,  Neshitt,  Q.  C,  and  Bicknell,  appeared  for 

the  respondent. 

After  hearinsf  the  evidence  and  addresses  of  counsel 

judgment  was  reserved. 

January  17,  1891.    Ferguson,  J. : — 

There  was  a  very  large  number  of  charges  contained  in 
the  particulars  delivered  pursuant  to  orders  made  therefor. 
Some  of  these  were  abandoned  by  the  petitioner,  and 
many  others  w^ere  disposed  of  at  the  trial.  Counsel  have 
been  good  enough  to  prepare  for  us  a  paper  containing  a 
statement  of  the  charges  that  were  neither  abandoned  nor 
so  disposed  of  as  being  those  in  respect  of  which  judgment 
has  to  be  given;  and  no  doubt  is  entertained  that  this 
statement  is  in  all  respects  accurate. 

It  will,  I  think,  be  convenient  to  consider  the  charges  in 
the  order  in  which  they  appear  in  it,  or  substantially  so. 
The  charges  are  numbered  in  the  margin  of  this  statement,, 
and  these  numbers  indicate  and  correspond  with  the  num- 
bers of  the  same  charges  respectively  in  the  particulars  filed 
and  delivered  as  aforesaid. 

[The  learned  Judge  first  considered  an  alleged  payment 
by  the  respondent  of  a  sum  of  $10  to  one  Dent,  and  came 
to  the  conclusion  upon  the  evidence  that  the  charge  was 
disproved. 

There  were  certain  charges  called  the  "  Collier  charges,'^ 
the  evidence  in  support  of  which  was  given  by  a  Colonel 
Collier ;  and  it  was  admitted  by  the  res|)ondent's  counsel 
that  if  the  alleged  agency  of  Colonel  Collier  were  proved, 
some  of  the  acts  shewn  w^ould  be  corrupt  practices,  which 
would  have  the  effect  of  avoiding  the  election.  It  ap- 
peared that  this  witness  had  two  objects  in  view  in  taking- 
part  in  the  election ;  one  to  win  money  by  bets  he  had 
made  on  the  respondent ;  and  the  other  to  satisfy  a  grudge 
he  had  against  the  other  candidate.  The  learned  judge 
having  considered  the  evidence  bearing  on  the  question  of 
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the  agency  of  Colonel  Collier  came  to  the  conclusion  that 
he  was  not  constituted  an  agent,  and  was  not  an  agent  of 
the  respondent,  and  he  dismissed  these  charges. 

Other  charges  of  treating  and  buying  refreshments  and 
hiring  conveyances  were  also  dismissed,  and  the  learned 
Judge  then  continued] : 

The  next  in  order  is  charge  thirty-five.  It  reads  "  that 
on  the  5th  day  of  June,  1890,  W.  H.  Cornwall  and  Hugh 
Gawley,  of  Hamilton,  labourers,  agents  for  the  respondent, 
offered  John  Fanning,  of  Hamilton,  labourer,  $1.50,  and 
also  a  drink  of  liquor  at  his  residence,  Hamilton,  to  induce 
the  said  Fanning  to  vote  for  the  respondent." 

The  consideration  of  this  is  now  confined  to  the  offer  of 
the  liquor :  the  finding  at  the  trial  having  been  that  the 
oflfer  of  the  money  had  not  been  made.  As  to  the  offer  of 
the  liquor,  Cornwall  and  Gawley  went  for  the  voter  Fan- 
ning. Gawley  had  with  him  in  the  buggy  or  rig,  as  it  was 
called,  a  half- pint  flask  of  brandy.  During  the  conversa- 
tion with  Fanning  respecting  his  going  to  vote  or  not, 
Fanning  said,  amongst  many  other  things,  that  he  was  not 
well,  and  Gawley  asked  him  if  he  would  have  a  drink 
meaning,  no  doubt,  a  drink  from  this  small  flask  of  brandy. 

This,  I  think,  does  not  fall  under  the  provisions  of  sec- 
tion 155  of  the  Act,  R.  S.  0.  ch.  9.  There  was  no  giving 
or  causing  to  be  given.  There  was  only  an  offer  made 
under  the  circumstances  before  stated. 

The  contention  was  that  the  case  falls  under  the  pro- 
visions of  section  151,  sub-sec.  (a),  the  offered  drink  being 
a  valuable  consideration  within  the  meaning  of  those  words 
in  that  sub-section.  Counsel,  in  this  contention,  sought  to 
compare  the  case  with  one  in  which  a  barrel  of  liquor  was 
offered  instead  of  a  drink,  urging  that  the  diff'erence 
would  be  only  one  of  degree.  I  do  not  perceive  the  force 
of  this  argument.  A  barrel  or  other  large  quantity  of 
liquor  would  be,  or  might  be,  a  thing  of  value  out  of  which 
money  could  be  made  or  saved  as  a  matter  of  business  or 
otherwise.  Not  so  with  the  drink  only,  which  is  to  be 
taken  immediately.    I  do  not  see  how  the  one  must  be  a 
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A'aluable  consideration  because  the  other  might  be.  But 
•apart  from  any  consideration  of  this  sort,  it  appears  to  me 
that  one  part  of  the  Act  professes  to  deal  with,  amongst 
other  things,  drink,  and  does  not  go  further  than  "  giving 
or  causing  to  be  given,"  and  does  not  include  an  offer  to 
give.  The  other  part  deals  with  corrupt  practices,  and 
-other  illegal  acts,  and  gives  certain  definitions  of  briberjr. 
I  cannot  bring  myself  to  think  its  provisions  comprehend 
this  sort  of  a  case  at  all ;  or  that  the  offer  of  a  drink,  such 
as  made  here  and  rejected,  was  the  offer  of  a  valuable  con- 
■sideration,  within  the  meaning  of  the  sub-section  (a). 

I  am,  therefore,  of  the  opinion  that  what  remains  of  this 
•charge  should  be  dismissed. 

The  next  charge  in  order,  is  number  113.  It  is  this: 
"  The  respondent,  Francis  Fitzgerald,  his  election  agents, 
William  Goering,  E^udolph  Rissman,  and  the  members  o£ 
the  management  and  executive  committee,  *  ^  all  of 
whom  were  agents  of  the  respondent,  devised  and  adopted 
a  scheme  to  procure  and  induce  a  large  number  of  aliens, 
resident  in  Hamilton,  to  poll  their  votes  *  for  the 
respondent,  and  in  pursuance  of  said  "scheme,  the  respon- 
dent and  said  agents  led  the  said  aliens  to  believe  that 
they  became  qualified  to  vote  by  taking  an  affidavit  of 
residence  and  allegiance  only,  without  the  formal  proceed- 
ings in  open  court,  as  required  by  lavv,  and  that  in  further 
pursuance  thereof,  the  said  Fitzgerald  and  Goering  pre- 
pared, or  caused  to  be  prepared,  and  sworn  a  large  number 
-of  such  affidavits  by  said  aliens,  from  time  to  time,  be- 
tween May  1st,  and  June  5th  1890,  *  *  and  therebjr 
induced  and  procured  the  said  aliens  to  vote  for  the  respon- 
dent. And  among  the  said  aliens  who  w^ere  so  indued  to 
vote,  are  the  following; ;  all  of  w^hom  reside  in  Hamilton — 
namely,  Jacob  Brownstein,  William  Lenz,  William  Beck- 
man,  John  Hackbush,  J.  Peaser  and  Herman  Prellips." 

It  does  not  appear  that  the  matters  referred  to  in  this 
charge,  were  the  subject  of  any  discussion,  or  any  resolution 
at  any  meeting  of  the  association  or  any  of  the  commit- 
tees. 
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Fitzgerald,  the  respondent's  election  agent,  says  he 
knows  something  of  the  alien  votes ;  that  the  form  of 
oath  for  an  alien  was  prepared  by  some  one  in  his  office 
before  the  election,  and  was  "  printed  off ;"  that  he  does 
not  know  of  any  one  having  charge  of  the  alien  vote 
that  he  does  not  know  where  the  affidavits  are  — 
meaning,  as  I  take  it,  the  affidavits  that  were  sworn 
to — that  the  last  he  saw  of  them  they  were  lying 
loose  in  the  pigeon  holes  ;  that  the  affidavit  is  a  step 
towards  naturalization  ;  that  there  were  not  more  than 
twenty  of  these  affidavits;  that  a  few  of  them  were 
vsworn  to  before  him — as  a  notary  public,  T  fancy — that 
the  intention  was  to  get  them  (the  aliens)  qualified  to  vote  ; 
that  the  oaths  taken  before  him  were  taken  at  the  "head 
quarters  ;"  that  he  cannot  say  how  many  such  blank  affi- 
davits he  got  or  were  printed  off. 

The  account  for  printing  produced  at  the  trial,  contains, 
an  item,  300  forms  "  alien."  The  sum  or  footing  of  this 
account  is  $310.50.  This  sum  appears  as  the  first  item  in 
the  detailed  statement  of  election  expenses,  under  the 
words  "  The  Spectator  Printing  Co.  for  printing  and  adver- 
tizing." The  amount  of  this  detailed  statement  being 
S970.36,  has,  as  I  understand,  been  paid  according  to  the 
items  or  charges  contained  in  it.  These  payments  were 
made,  as  I  understand,  by  the  proper  officers  in  that  behalf 
of  the  association.  This  item  for  the  printing  of  these 
300  blank  forms  of  affidavits  for  aliens,  a  small  one,  only 
S4.50,  it  then  appears,  was  paid  by  the  association,  as  an 
item  of  election  expenses. 

Further  on,  Mr.  Fitzgerald  says :  The  instructions  for 
canvassing  aliens,  may  be  in  the  box.  (This  was  a  box 
spoken  of,  but  not  then  in  court.)  He  afterwards  says 
that  he  does  not  know  that  there  was  anything  in  the  in- 
structions with  reference  to  aliens.  This  box  was  after- 
wards produced  and  contained  nothing  of  consequence. 
He  says  the  blank  affidavits  for  the  aliens  were  at  head 
quarters  :  and  that  he  does  not  know  of  any  one  working 
at  these  excepting  William  Goering,  and  repeats  that  the 
form  was,  he  thinks,  drafted  in  his  own  office. 
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Mr.  Fitzgerald  was  at  the  time  of  the  election  the  secre- 
tary of  the  association,  and  had  been  such  secretary  for 
about  fifteen  months  prior  thereto.  He  sa^^s  that  after  the- 
affidavits  had  been  sworn  to  by  the  aliens,  no  further  step 
was  taken  towards  naturalization  so  far  as  he  knew. 

Two  hundred  and  thirty-five  blank  affidavits  were  pro- 
duced, showing  that  this  number  of  the  300  that  had  been 
printed,  had  not  been  used.  One  of  these  was  filed  and 
jnarked  as  Exhibit  J.  Those  that  had  been  filled  up  and 
used,  were  not  produced.  In  most  of  the  instances  appear- 
inor  in  the  evidence,  if  not  in  all,  the  afiidavit  after  beins: 
sworn  was  not  kept  by  the  deponent,  but  by  the  person 
who  was  the  actor  in  preparing  it  and  having  it  sworn. 
>Some  were  left  at  the  headquarters,  where  they  had  been 
i>wom  to. 

No  charge  was  made  for  preparing  the  affidavits  for 
these  aliens.  Fitzgerald  says  the  printing  of  the  affidavits, 
was  paid  for  by  the  association.  He  could  not  give  any  of 
the  names  of  the  persons  sworn  before  himself.  He  says, 
he  swore  eight  or  ten,  and  left  the  oaths  in  the  custody  of 
William  Goering,  he  thinks,  at  the  association  rooms. 

William  Goering  says  he  was  a  voter  and  voted  at  the 
election  ;  tliat  he  was  paid  $75  for  services  rendered  in  th& 
election  ;  that  he  had  charge  of  the  committee-rooms  and 
looked  after  the  returns  of  the  canvassers  ;  that  the  can- 
vassers made  their  returns  to  him,  though  he  did  not 
receive  their  books  from  them  ;  that  the  books  were  given 
to  them  by  Fitzgerald  ;  that  the  vice-president  of  each 
ward,  handed  in  the  books,  which  were  for  the  time  being- 
put  into  a  box,  but  they  were  not  kept.  He  says  that 
some,  and  perhaps  all  the  books,  were  eventually  kept  by 
the  canvassers,  and  that  he  does  not  know  where  they  are. 
He  says  the  canvassers  "returned"  to  the  vice-presidents 
and  they  "  returned  "  to  him. 

He  says  that  some  of  the  aliens  for  whom  he  prepared 
affidavits  wei  e  upon  the  voters'  list.  He  says  he  did  some 
canvassing  among  the  German  people,  that  if  any  of  them 
wanted  to  be  naturalized,  he  would  make  out  the  papers  for 
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them  ;  that  he  naturally  thought  that  what  they  wanted 
to  make  the  affidavit  for  was  so  as  to  be  able  to  vote ;  and 
that  if  he  thought  any  one  of  them  was  intending  to  vote 
the  opposite  way  "  he  would  endeavour  to  win  him  over. 
He  says  that  he  "naturalized"  Hackbush  and  Beckman, 
:and  perhaps  others  whose  names  appeared  upon  the  list 
of  names  read  to  him  ;  that  he  thought  Mr.  H.,  a  barrister, 
went  with  him  to  get  a  certain  paper  (produced)  which 
counsel  was  pleased  to  call  an  "  invoice  of  aliens."  Mr. 
Goering  further  says  that  he  heard  there  were  some  Ger- 
mans at  the  mills  who  desired  to  be  naturalized,  and  he 
went  to  see  them  ;  that  many  of  them  were  very  anxious  ; 
that  there  were  not  so  many  as  twenty  of  them,  and  that  lic 
found  that  some  of  these  had  been  naturalized  the  previous 
year.  He  also  says  that  he  had  had  some  experience  hi 
preparing  naturalization  papers,  for  he  had  drawn  such 
papers  more  or  less  for  ten  or  twelve  years.  He  says  he 
w^ent  with  one  Mr.B.to  see  some  people  who  he  heard  wanted 
to  be  naturalized,  and  that  when  any  took  the  oath  he 
took  away  the  papers.  He  says  he  understood  that  the 
swearing  to  the  affidavit  had  the  effect  of  naturalization, 
and  that  he  did  not  learn  the  contrary  of  this  till  after  the 
election  ;  that  he  thought  this  was  all  that  was  necessary 
to  entitle  the  persons  to  vote,  and  that  he  did  not  read  the 
endorsements  on  the  papers — the  affidavits — -(one  would 
think  this  rather  strange  ignorance  after  the  experience 
this  witness  says  he  had  had). 

Mr.  Fitzgerald,  on  his  cross-examination  said,  that  the 
duties  of  William  Goering  were  clerical  only,  but  we  have 
the  testimony  of  Mr.  Goering  himself,  as  to  what  or  as  to 
many  things  he  did,  and  there  can,  I  think,  be  no  reason- 
able doubt  that  his  acts  of  canvassing,  etc.,  were  adopted 
and  accepted,  and  I  think  there  should  be  no  hesitancy  in 
saying  that  he  was  an  agent  by  whose  conduct  the  respon- 
dent was  bound,  or  might  be  affected. 

Mr.  Fitzgerald  says  that  Thomas  Loney  was  on  the 
committee  and  belonged  to  polling  division  number  nine. 
The  detailed  statement  of  election  expenses  shows  that  he 
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was  paid  $45  as  wages  for  five  weeks  as  caretaker  of  the 
headquarters  of  the  association.    He  voted. 

Mr.  Fitzgerald  also  says  that  William  K.  Foster  was  at 
headquarters ;  that  he  worked  in  preparing  canvassing 
books ;  that  since  the  election  the  association  paid  him 
^25  ;  that  he  was  not  promised  anything  for  his  work. 
He  sa^js  that  this  sum  was  advanced  by  Mr.  Evans,  and 
•afterwards  brought  before  the  association.  It  was,  how- 
ever, subsequentl}^  shewn,  I  think,  that  this  matter  has 
not  yet  been  brought  before  the  association :  the  witness 
expressing  the  opinion  that  when  it  is  brought  before  the 
association  it  will  be  ratified  and  adopted.  Foster  also 
voted. 

1.  John  Hackbush  says  he  has  been  eight  years  in  this 
'Country  ;  that  he  was  born  in  Germany  ;  that  he  never  had 
-a  certificate  of  naturalization ;  that  his  parents  were  Ger- 
man ;  that  he  knew  Goering  and  Fitzgerakl ;  that  he  saw 
Fitzgerald  at  the  conservative  hall ;  that  he  went  there  to 
see  if  his  name  was  on  the  list ;  that  this  was  about  two 
weeks  before  the  election  ;  that  some  of  his  friends  had  told 
him  that  he  had  a  right  to  vote  ;  that  he  asked  Goering  for 
his  naturalization  papers  ;  that  Goering  drew  up  a  paper  and 
lie  signed  it ;  that  he  signed  but  one  paper ;  that  he  told 
•Goering  where  he  was  born,  hov/  old  he  was,  and  where 
he  was  living ;  that  he  swore  to  the  paper  before  Mr- 
Fitzgerald  ;  that  Fitzgerald  kept  the  paper ;  that  nothing 
more  was  said  then  about  the  election  ;  that  Goering  told 
him  to  call  for  the  paper ;  that  he  called  in  about  a  week 
■or  so  after ;  that  Goering  then  said  the  papers  were  not 
clone  and  had  to  go  through  the  Court ;  that  he  did  not  go 
again  before  the  election  day ;  that  he  got  cards,  but  no  one 
asked  him  to  vote ;  that  he  thought  he  had  a  right  to  vote  ; 
that  his  friends  told  him  so,  though  he  says  in  a  general 
way,  "  They  told  me  I  could  not  vote  without  a  certificate." 
He  says  that  Goering  said  he  would  send  him  the  papers 
before  election  day  ;  that  he  really  wanted  to  become  natu- 
ralized ;  that  he  had  voted  at  a  previous  election,  and  that 
he  was  not  sworn  when  he  voted  at  this  election. 
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2.  Jacob  Brownstein  says  he  was  born  in  Roumania;: 
that  his  parents  were  born  there  ;  that  he  voted  at  the 
election  ;  that  he  had  no  certificate  of  naturalization  ;  that 
he  took  an  affidavit  about  four  days  before  the  election  ; 
that  he  was  at  headquarters  ;  that  nobody  took  him  there ; 
that  Fitzgerald  was  not  there  ;  that  he  told  Goering  that 
he  wanted  him  to  make  out  his  papers  ;  that  Mr.  Gibson, 
after  having  asked  him  several  questions,  said  he  had  as 
good  a  right  to  vote  as  any  one,  and  asked  him  to  vote  for 
him ;  that  he  was  at  headquarters  only  the  one  time  ;  that 
Goering  drew  the  papers  for  him  ;  that  he  had  been  six 
years  in  the  country,  and  he  wanted  his  papers ;  that 
he  told  Goering  nothing  but  that  he  wanted  his  papers ; 
that  he  did  not  pay  anything  for  having  the  papers 
made  out,  and  that  Goering  told  him  he  would  get  his 
papers  some  time. 

3.  Herman  Prellips  says  that  he  worked  in  the  rolling 
mills ;  that  he  had  been  eight  years  in  Canada ;  that  he 
was  born  in  Germany ;  that  he  voted ;  that  he  had  not 
obtained  his  naturalization  papers  ;  that  he  made  an  affida- 
vit in  the  office  at  the  rolling  mills  ;  that  Goering  was  there 
and  another  man  who  was  lame  ;  that  he  and  Goering 
brought  the  papers  for  him  to  swear ;  that  he  had  not  sent 
for  them,  nor  did  he  know  they  were  coming ;  that  Goering 
wrote  the  affidavit,  and  asked  him  to  swear  to  it ;  that 
Goering  asked,  and  he  told  him  where  he  was  born,  and 
how  long  he  had  been  in  this  country  ;  that  the  reason  for 
making  the  affidavit  w^as  so  that  he  could  vote ;  that  "  all 
around  "  were  talking  about  voting ;  that  he  had  seen  his 
name  on  the  voters'  list ;  that  nothing  was  said  about  voting 
when  he  made  the  affidavit ;  that  John  Peaser's  affidavit 
was  taken  at  the  same  time ;  that  both  Gibson  and  Stinson 
had  asked  him  about  voting,  and  he  had  told  each  that  he 
would  vote  for  him ;  that  he  paid  nothing  for  drawing  the 
paper,  and  that  he  once  asked  Goering  for  it,  but  this  was 
after  be  had  voted. 

4.  William  Lenz  says  he  voted  ;  that  he  and  his  parents 
■were  born  in  Germany ;  that  he  came  to  America  two  years 
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ago;  that  he  has  not  his  papers  of  citizenship;  that  he 
swore  to  an  affidavit  for  the  papers  ;  that  he  did  this  in 
Hamilton  the  same  day  that  he  voted  ;  that  some  one  made 
out  the  paper ;  that  he  does  not  know  who ;  that  he  does 
not  know  Goering ;  that  he  does  not  know  who  asked  him ; 
that  he  works  at  the  rolling  mills  ;  that  he  made  the  affi- 
davit at  the  rolling  mills  ;  that  four  men  came  there ;  that 
he  did  not  know  any  of  them  ;  that  he  does  not  know 
Prellips  ;  that  his  brother,  who  has  since  gone  to  Germany^ 
swore  at  the  same  time  ;  that  some  body  asked  him  to  vote 
"but  he  does  not  know  who  ;  that  he  cannot  say  whether 
the  same  men  asked  him  to  vote  who  made  out  the  affida- 
vits ;  that  he  w^as  not  one  of  the  four  who  came ;  that  the 
four  only  came  once,  and  that  they  took  him  away  as  soon 

■  ^s  he  had  signed  the  paper  ;  he  did  not  know  the  reason  ; 
that  they  took  him  to  vote  ;  that  only  one  of  the  men  who 
took  him  away  could  speak  German  ;  that  the  man  who 
drew  the  paper  could  speak  German  ;  that  he  told  him  how 
long  he  had  been  in  Canada  ;  that  he  does  not  know  what 
tbecame  of  the  paper,  but  he  did  not  get  it. 

5.  William  Beckman  says  that  he  voted,  that  he  was 

%orn  in  Germany  of  German  parents  ;  that  he  was  nine 
years  in  Canada  ;  that  he  had  no  certificate  of  naturaliza- 
tion ;  that  Goering  told  him  he  would  send  his  papers  to 

\him  but  he  has  not  got  them ;  that  Goering  was  at  the 
mill  and  took  down  the  names  of  all  the  Germans  ;  that 

'this   was   a  couple  of  days  before  the  election ;  that 

'  Goering  told  him  that  the  gentleman  who  was  with  him 
was  a  lawyer;  that  they  put  down  his  name  and  asked 
him  to  swear  and  he  swore  ;  that  they  asked  him  to  vote 
for  Stinson,  that  Goering  asked  him  to  do  this.  He  says 
that  Feasor,  his  brother  John  Beckman,  and  Prellips  were 
there  and  swore  also  ;  that  Goering  put  his  paper  into  his 
pocket  and  he  has  not  seen  it  since  ;  that  he  did  not  pay 
anything  for  drawing  the  papers  ;  that  he  did  not  know 
Goering  was  coming  before  he  came  ;  that  nobody  had 
asked  him  for  his  vote  before  that  day.  He  says  he  told 
Ooerinc:  ^he  same  as  he  was  tellinfj  in  Court,  that  is  as  to 
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Ms  place  of  birth  etc.,  and  the  time  he  had  been  in  this^ 
country. 

In  cross-examination  he  says  he  did  not  see  any- 
body sign  that  day  but  himself ;  that  the  others  told  him 
they  had  signed ;  that  nobody  was  present  when  he  signed 
but  Goering  and  the  lawyer,  and  that  he  did  not  know 
either  one  candidate  or  the  other.  He  says  that  a  cab 
came  for  him  to  vote  ;  that  Rudolph  Rissman  came  with 
the  cab. 

6.  William  Feasor  says  he  is  a  German  ;  that  his  parents 
are  German  ;  that  he  has  been  over  ten  years  in  Canada  ; 
that  seven  or  eight  days  before  the  polling  day  he  swore 
to  an  affidavit ;  that  he  voted  ;  that  a  man  at  the  rolling 
mills  got  him  to  swear ;  that  this  man  was  Goering ;  that 
another  man  was  with  him  ;  that  one  of  the  two  gave  him 
the  books  ;  that  Goering  asked  him  if  he  had  a  vote  and 
he  said  "  3^es,"  but  that  he  did  not  ask  him  to  vote  for 
Stinson ;  that  Goering  said  he  would  send  the  paper  back 
in  fourteen  days ;  that  no  one  had  asked  him  to  vote- 
before  Goering  came,  nor  on  polling  days ;  that  it  was  a 
young  man  who  came  for  him  and  took  him  and  Prellips 
in  a  buggy  ;  that  no  one  asked  him  for  his  vote ;  that  ha 
did  not  know  who  Goering  was  working  for  ;  that  Mr. 
Gibson  was  one  day  at  the  mill  and  asked  every  man  to 
vote  for  him  ;  that  afterwards  Mr.  Stinson  came  and  asked 
every  man  to  vote  for  him  ;  that  he  promised  both  ;  that 
Goering  was  there  before  Stinson ;  but  he  does  not  know 
whether  before  or  after  Gibson,  and  that  Prellips  and  he- 
were  together  at  the  swearing. 

Such  is  the  evidence  of  these  six  men,  respectively.  I 
think  it  appears  by  the  evidence  in  support  of  this  charge 
that  there  was  a  plan,  design,  or  scheme  to  induce  or  pro- 
cure aliens  to  poll  their  votes  at  this  election  for  the 
respondent.  The  procuring  of  the  blank  affidavits  and 
forms,  the  28th  or  30th  of  May,  it  being  the  fact  that 
there  was  to  be  in  the  regular  order  of  things  no  court  at 
which  the  completion  of  naturalization  could  take  place 
then  before  the  day  of  the  polling ;  this  being  known  to 
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the  actors,  the  use  that  was  made  of  some,  a  large  number 
of  such  forms,  and  what  was  done  in  respect  to  the  mat- 
ter as  appearing  by  the  evidence  already  referred  to,  leave 
I  think,  no  room  for  a  reasonable  doubt  as  to  the  existence 
of  such  a  scheme  or  design ;  yet,  I  find  difficulty  in  say- 
ing that  it  is  proved  that  any  were  parties  to  it  or  im])li- 
cated  in  it  but  Fitzgerald  and  Goering.  It  is  true  that 
the  organization  paid  for  the  printing  of  the  forms  the 
$4.50,  a  small  item  embodied  in  a  large  account,  as  before 
stated.  This  may  be  consistent  with  entire  innocence,  and 
1  do  not  think  that  standing  alone,  it  is  sufficient  to  show 
that  the  organization  was  a  party  to  this  scheme  or  design,. 
Tn  considering  this,  I  have  not  left  out  of  mind  the  fact 
that  Fitzgerald  was  the  secretary  of  the  organization.  An 
officer  or  servant  of  an  organization  may,  I  take  it,  be 
guilty  of  a  wrong  w^hich  Vvdll  not  affect  the  organization 
unless  the  organization,  with  knowledge,  adopt  the  act  in 
some  way,  or  seek  to  have  the  benefit  of  it;  and  here  I 
think  the  evidence  falls  short  of  what  is  requii'ed  in  this, 
respect. 

I  think  it  is  shown  that  in  pursuance  of  this  scheme  or 
design,  Fitzgerald  and  Goering  prepared,  or  caused  to  be 
prepared  and  sworn  by  aliens  a  large  number  of  affidavits, 
of  allegiance  and  residence,  from  time  to  time,  during  the 
latter  pai  t  of  May  and  up  to  the  5th  day  of  June,  1890. 

I  also  think  it  is  shown  that  Fit zo^e raid  and  Goerincr  led 
aliens  to  believe  that  by  taking  such  oath  of  allegiance- 
arid  residence,  they  would  be  entitled  to  vote  ;  and  that  in 
doing  this,  Fitzgerald  and  Goering  made  use  of  these 
affidavits  in  the  form  in  which  they  were  ;  and  that  by 
these  means  aliens  were  by  the  said  Fitzgerald  and  Goe- 
ring induced  and  procured  to  vote  at  the  election,  and 
that  in  doing  this,  Fitzgerald  and  Goering  had  knowledge 
of  the  facts.    The}^  are  presumed  to  have  known  the  law. 

The  section  of  the  English  Act,  corresponding,  or  cor- 
responding in  part  with  section  100  of  our  Act,  is  the  first 
sub-section  of  section  9  of  the  "  Corrupt  and  Illegal  Prac- 
tices Trevention  Act,"  as  it  is  sometimes  called,  40  &  4T 
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Vict.  ch.  51  (1883),  which  is  :  "  If  any  person  votes  or  in- 
duces or  procures  any  person  to  vote  at  any  election, 
knowing  that  he  or  such  person  is  prohibited,  whether  by 
this  or  any  other  Act  from  voting  at  such  election,  he  shall 
be  guilty  of  an  illegal  practice." 

At  the  trial  there  was  some  little  discussion  as  to  a 
difference  there  might  be  as  to  not  being  entitled  at  com- 
mon law  to  vote,  and  being  prohibited  by  statute  from 
voting.  This,  I  think,  not  of  importance,  because  I  think 
aliens  are,  by  our  statute,  prohibited  from  voting.  Sec 
section  7  of  the  Act,  and  section  three  of  the  Act  known 
as    The  Manhood  Suffrage  Act." 

In  Mattinson  and  Macaskie's  work  on  "Corrupt  Practices" 
at  Elections,  2nd  ed.  p.  82,  referring  to  the  section  of  the 
English  Act  above  set  forth,  the  authors  say  :  The  know- 
ledge referred  to  must  be,  not  a  knowledge  of  the  statute 
which  creates  the  disability,  because  every  person  is  sup- 
posed to  know  the  law,  but  a  knowledge  of  the  facts  in 
relation  to  the  person's  status  or  past  conduct  which  bring 
him  within  the  statute."  This,  so  far  as  I  am  able  to  per- 
ceive, is  a  correct  view.  In  the  csise,The  County  of  Norfolk 
(Northern  Division),  21  L.  T.  N.  S.  264,  Lord  Blackburn 
seems  to  have  assumed  without  proof  that  the  agents  were 
aware  of  the  statute  there  under  consideration. 

Our  section  160  continues,  however,  "  and  shall  be  liable 
to  a  penalty  of  $100."  This  is  not  in  the  section  of  the 
English  Act.  It  might  be  contended  that  for  this  reason 
the  section  in  our  Act  is  penal  and  should  receive  a  strict 
and  literal  construction,  not  only  in  the  point  of  defining 
and  "  setting  down  "  the  offence  but  also  in  prescribing  the 
punishment,  and  that  no  man  incurs  a  penalty  unless  the 
act  which  subjects  him  to  it  is  clearly  within  the  spirit 
and  the  letter  of  the  statute  imposing  such  penalty,  and 
that,  therefore,  the  knowledge  meant  in  our  section  160 
comprehends  knowledge  in  point  of  fact  of  the  existejice 
of  the.  statutes  and  the  law,  and  the  meaning  of  the  sam^. 

Even  if  it  be  assumed  that  this  contention  would  prevail 
in  an  action  or  other  proceeding  to  recover  oi'  enforce  the 
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penalty — as  to  which  I  need  not  offer  any  opinion — yet  I 
think  it  cannot  prevail  here.  A  jjenal  statute  may  also  be 
a  remedial  law,  and  a  statute  may  be  penal  in  one  part 
and  remedial  in  another  part  :  Potter's  Dwarris,  75 ; 
Wyn7ie  v.  Middleton,  1  Wilson  125. 

The  same  or  a  similar  idea  seems  to  have  been  in  the  mind 
of  one  of  the  learned  judges  of  the  Court  of  Appeal  in  the 
case  Huntington  v.  Attrill,  18  A.  R.  136,  the  judgment  in 
Avhich  has  been  so  recently  delivered  w^here  Mr.  Justice 
Osier  sa3^s :  "  If  we  speak  merel}^  of  the  ordinary  distinction 
between  laws  as  being  'penal  or  remedial  the  act  in  question 
in  its  effect  upon  the  defendant  may  be  regarded  in  that 
sense  as  a  penal  law,  but  from  the  creditors'  point  of  view  it 
is  remedial,  intended  to  give  them  a  civil  remedy  for  the 
recovery  of  their  debts,"  thus  disclosing  the  view  that  the 
same  statute  may  be  regarded  as  penal  or  remedial ;  this 
depending,  sometimes  at  least,  upon  what  is  sought  to  be 
enforced  or  done  under  its  provisions. 

I  think  this  section  160  is  both  remedial  and  penal,  that 
it  has  a  remedial  part  and  a  penal  part. 

The  restraining  or  strict  construction  of  the  general  words 
of  a  penal  statute  are  for  the  benefit  of  him  against  whom 
the  penalty  is  inflicted  :  Potter's  Dwarris,  245.  In  enforcing 
the  penalty  imposed  by  this  section  the  person  against 
whom  it  is  infi.icted  is  the  only  one  who  has  concern.  In 
ascertaining  whether  or  not  a  person  has  induced  or  procu- 
red another  person  to  vote,  knowing  that  such  other  person 
liad  no  right  to  vote,  or  whether  or  not  a  person  has  voted 
knowing  that  he  himself  had  no  right  to  vote  for  the  purpose 
of  discovering  whether  or  not  a  "  corrupt  practice  "  has  been 
committed,  which,  if  done  by  the  candidate  or  his  autho- 
rized agent  would  avoid  the  election,  the  whole  constituency 
at  least  has  concern  and  is  interested,  for  the  matter  reaches 
objectively  to  the  purity  of  Parliament.  In  making  or 
seeking  to  make  this  discovery  only  the  remedial  part  of 
this  section  is,  I  think,  invoked.  The  section  in  this  view, 
only  defines  a  certain  kind  of  "corrupt  practices,"  and 
should  receive,  I  think,  an  ordinary  and  not  any  strict  or 
66 — VOL.  L  E.G. 
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restrained  construction.  For  these  reasons,  and  being  of 
f  be  opinion  that  it  is  right,  I  have  adopted  the  view  he- 
fore  referred  to  stated  in  Mattinson  and  Macaskie's  work,, 
according  to  which  the  requirements  of  the  word  "  know- 
ing "  employed  in  the  section  are  satisfied  by  the  legally 
presumed  knowledge. 

There  is,  moreover,  the  direct  and  positive  evidence  of 
Ilackbush,  a  witness  whose  testimony  seemed  worthy  of 
entire  credence,  that  Goering  told  him  his  papers  were  not 
done,  that  they  would  have  to  go  through  the  Court  and 
that  he  would  send  Hackbush  his  papers  before  election 
day,  indicating,  as  I  think,  that  Goering  knew  what  the 
law  was  on  the  immediate  subject. 

There  were  in  the  office  where  Goering  was  working 
certain  election  papers  in  which  was  the  information  both 
in  regard  to  the  subject  of  aliens  not  having  the  right  to^ 
vote  and  also  as  to  the  prohibition  or  disqualification 
under  the  provisions  of  section  5  of  the  Act,  see  particularly 
"Hints  and  Instructions  to  Canvassers,"  Exhibit  C.  (a) 
And  although  Goering  now  says  that  he  had  not  at  the  time- 
such  actual  knowledge  I  cannot  but  be  of  the  opinion  that 
a  jury  might  reasonably  find  upon  the  evidence  that 
Goering  did  possess  such  actual  knowledge  at  the  time  of 
his  inducing  or  procuring  Beckman  to  vote. 

The  respondent's  election  agent,  Fitzgerald,  and  Goering 
wei'e  working  in  the  same  rooms  and  were  I  think  opera- 
ting in  conjunction  pursuant  to  their  scheme  or  plan  in 
regard  to  what  was  called  the  alien  vote,"  Goering  being- 
(as  far  as  appears)  under  Fitzgerald. 

Take  the  case  of  William  Beckman.    A  couple  of  days. 

(a)  Those  portions  of  exhibit  C  which  are  material  are 
"  Hints  and  Insti-uctions  to  Canvassers." 

1.  Who  are  entitled  to  vote. 

******** 

2.  A  subject  of  Her  M ojesty  by  birth  or  naturalization. 

******** 

3.  No  one  is  entitled  to  vote  who  has  received  anything  or  who  has- 
been  promised  anything  directly  or  indirectly,  either  to  induce  him  to 
vote  or  refrain  from  voting,  or  for  loss  of  time,  travelling  expenses,  hire 
of  team,  or  any  other  service  connected  therewith. 
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before  the  polling  day  Goering  went  to  him  at  the  mill 
having  with  him  another  man  who  he  took  the  trouble  of 
telling  Beckman  was  a  lawyer.  They  took  down  the 
names  of  all  the  Germans  there.  They  took  Beckman's 
name  and  asked  him  to  swear,  which  he  did,  and  for  tliis 
purpose  there  can  be  no  doubt  that  one  of  those  blank 
forms  was  used.  Goering  promised  to  send  Beckman  the 
papers,  but  Beckm.an  did  not  get  them. 

It  is  plain  that  some  of  these  people,  aliens,  imbibed  and 
had  the  idea  that  although  some  further  papers  were  neces- 
sary to  complete  naturalization,  jet  that  when  one  took  the- 
oath  of  allegiance  and  residence  he  became  entitled  to  vote. 
On  this  occasion  when  Beckman  had  taken  the  oath  at  the 
solicitation  of  Goering  and  his  lawyer  f  liend,  Goering  asked 
him  to  vote  for  Stinson.  This  was,  I  think,  the  equivalent 
of  saying,  "Now  you  have  taken  the  oath  and  in  consequence 
of  this  you  have  a  vote  and  I  ask  you  to  vote  for  Stinson." 
I  think  this  was  a  procuring  or  an  inducing  of  Beckman 
to  vote,  for  Beckman  was  afterwards  sent  for  and  did  vote  : 
and  I  think  the  obtaining  and  use  of  these  blank  forms, 
was  a  .substantial  part  of  the  scheme  and  design  by  which 
this  was  brought  about.  I  think  it  is  proved  that  Goering 
induced  or  procured  Beckman  to  vote  at  the  election 
knowing  that  Beckman  had  no  right  to  vote  at  the  elec- 
tion within  the  meaning  of  section  160  of  the  Election 
Act.  This  specific  charge  does  not  however  appear 
amongst  the  allegations  of  the  charge  in  question. 

In  respect  to  Beckman  I  am  of  the  opinion  that  this 
charge  113  is  substantially  and  clearly  proved,  the  scheme 
or  design  being  confined  to  Fitzgerald  and  Goering,  both 
of  whom  were  agents  for  the  respondent. 

As  to  the  other  five,  the  evidence  does  not  clearly  show 
the  inducing  or  procuring ;  but  what  does  appear  tends,  I 
think,  strongly  to  support  the  assertions  of  the  petitioner 
as  to  the  existence  and  purpose  of  the  scheme  or  design. 

The  one  case  is,  I  think,  clearly  made  out  in  all  respects  : 
for  an  inducing  or  procuring  a  man  to  vote  may,  accord  in  g- 
to  the  definitions  and  meanings  of  these  words,  be  no  more 
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than  soliciting  a  man  to  vote  in  a  case  where  the  man  does 
actually  vote. 

The  next  following  two  charges  in  the  statement  are 
numbers  163^  and  1801  I  do  not  think  either  of  these 
proved,  and  I  am  of  the  opinion  that  they  and  each  of  them 
should  be  dismissed. 

At  or  near  the  close  of  the  trial  an  application  was  made 
on  behalf  of  the  petitioner  for  leave  to  amend  his  particu- 
lars. This  was  pursuant  to  notice  thereof  given  on  the 
8th  day  of  December.  The  amendment  asked  was,  that  i£ 
upon  the  trial  it  should  appear  from  an  examination  of  the 
respondent,  or  members  of  the  management,  or  finance 
committee  of  the  Hamilton  Conservative  Association,  or 
upon  the  evidence  of  Francis  Fitzgerald  and  the  other 
persons  named  in  charge  8  of  the  particulars  served  on 
the  25th  of  November,  that  the  persons  named  in  said 
charge  8  as  having  received  mone\%  etc.,  received  the 
said  moneys  not  for  the  purposes  and  with  the  intent 
mentioned  in  the  said  charge  number  8  ;  but  received 
moneys,  or  expected  to  receive  moneys  from  the  respondent, 
or  from  the  management  or  finance  committee,  or  other 
persons,  officers  of  the  Hamilton  Conservative  Association, 
as  remuneration  for  the  services  or  loss  of  time  of  the  said — 
then  follow  a  large  number  of  names,  amongst  which 
are  the  names,  Thomas  Loney,  William  Goering  and 
Thomas  K.  Foster — then  and  in  that  event  the  petitioner 
w^ould  apply  to  strike  out  said  charge  (number  8)  from 
the  particulars,  and  to  substitute  a  charge  under  para- 
graphs 11  and  13  of  the  petition,  stating  that  the 
respondent  Francis  Fitzgerald,  his  election  agent,  Robert 
Evans,  acting  treasurer,  and  the  members  of  the  Hamilton 
Conservative  Association  who  Avere  agents  for  the  respon- 
dent between  the  first  day  of  May  and  the  fifth  day  of 

June,  1890,  promised  or  paid  to  .    — then  follows  the 

same  larofe  number  of  names,  amono^st  which  are  the  same 
Thomas  Loney,  William  Goering  and  Thomas  K.  Foster — 

^  Furnishing  beer. — Rep. 

2  Giving  drivers  of  conveyances  money  to  treat  voters. — Rep. 
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all  of  whom  were  active  canvassers  and  agents  for  the 
respondent — large  sums  of  money  as  remuneration  for 
their  respective  services  and  loss  of  time  as  agents  or  can- 
vassers for  the  respondent,  for  the  purpose  of  forwarding 
the  respondent's  election;  and  that  they,  the  persons 
therein  above  named — including  the  said  Loney,  Goering^ 
and  Foster,  were  guilty  of  the  corrupt  practice  of  voting 
for  the  respondent,  knowing  that  they  had  no  right  to  vote 
at  the  said  election,  by  reason  of  receiving  money  from 
the  respondent  and  his  agents,  or  expecting  to  receive 
money  from  them,  or  some  of  them,  as  remuneration  for 
their  respective  services  in  forwarding  the  said  election. 

Charge  8,  for  wdiich  this  is  sought  to  be  substituted,, 
was  under  paragraph  8  of  the  petition,  and  is,  that  the 
respondent,  either  personally  or  by  the  management  or 
finance  committee  of  the  Hamilton  Conservative  Associa- 
tion, who  were  agents,  etc.,  gave  and  provided  these  per- 
sons with  large  sums  of  money,  with  the  knowledge  arid 
intention  that  they  should  and  would  apply  the  said  money 
for  the  purpose  of  corruptly  influencing  voters  in  Hamil- 
ton to  vote  for  the  respondent,  and  to  induce  them  to  pro- 
cure the  return  of  the  respondent ;  and  that  these  persons 
did  use  the  said  moneys  for  the  said  purposes.  And  that 
the  respondent  and  the  said  committee  paid,  or  caused  to 
be  paid  to  the  said  persons  large  sums  of  money  in  repay- 
ment of  moneys  expended  by  them  in  bribery  and  treating 
at  said  election. 

Of  this  eighth  charge  now  sought  to  be  substituted  by 
another  charge,  there  was  confessedly  no  proof. 

Thomas  Loney  was  paid  for  five  weeks  services  the  sum 
of  $45.  William  Goering,  who  was  a  clerk,  was  paid  |)75 
for  services.  These  are  admitted ;  and  it  is  also  admitted 
that  both  Loney  and  Goering  voted.  Thomas  K.  Foster 
was  workino-  on  the  understand ino^  that  he  was  to  g-et 
nothing  for  his  services  ;  but  afterwards  on  the  28th  of 
June,  he  got  from  Mr.  Evans,  the  acting  treasurer,  $25, 
giving  E\  ans  his  due  bill  for  it,  and  Evans  was  to  lay  the 
matter  before  the  association  for  its  approval,  which  he  has. 
not  yet  dune.    Foster  also  voted. 
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The  contention  under  this  amendment,  if  allowed,  will 
be  that  these  three  persons  were,  under  the  provisions  of 
section  5  of  the  Act,  not  entitled  to  vote ;  that  they 
nevertheless  voted  knowing  they  had  no  right  to  vote  in 
violation  of  section  160  of  the  Act ;  that  by  this  section, 
and  also  by  sub-section  6  of  section  2  of  the  Contro- 
verted Elections'  Act,  this  is  declared  a  corrupt  practice  ; 
and  that  these  persons  were  agents  of  the  respondent. 

The  13th  paragraph  of  the  petition  charges  corrupt 
practices.  The  proposed  amendment  is  really  particulars 
of  alleged  corrupt  practices,  and  would  naturally  be  par- 
ticulars under  the  13th  paragraph,  so  that  the  proposed 
amendment  can  take  place  without  any  amendment  of  the 
petition.  In  this  respect  the  case  is  materially  different 
from  the  West  Simcoe  Case,  1  E.  C.  128,  in  which  the 
amendment  was  refused. 

As  all  the  evidence  had  been  given  before  the  motion 
was  made  and  the  amendment  is  only  asked,  if  the  charges 
are  sustained  by  the  evidence,  the  allowance  of  it  cannot 
inconvenience  the  respondent  in  respect  of  his  evidence, 
especially  as  he  had  notice  of  the  application  before  the 
trial.  If  the  evidence  sustains  the  charges  or  any  of  them 
the  amendment  should  be  allowed,  or  allowed  as  to  the 
charges  that  are  sustained. 

As  to  William  Goering  I  have  already  said,  that  in  my 
opinion  he  was  an  agent  of  the  respondent.  Thomas  Loney, 
as  shown  b}^  the  evidence  of  Fitzgerald,  was  a  committee- 
man for  the  promotion  of  the  election,  and  was  therefore, 
if  for  no  further  or  other  reason,  an  agent  of  the  respondent. 
Both  of  them  were  paid  for  services  and  were  I  think  dis- 
qualified from  voting  by  the  provisions  of  section  5  of 
the  Act.  They  nevertheless  voted.  They  knew  all  the 
facts  and  whether  they  actually  knew  the  law  or  not  they 
must  for  present  purposes  be  presumed  to  have  known  it. 

Each  of  these,  then,  voted  at  the  election  knowing  that 
he  had  no  right  to  vote  thereat,  which  vv^as  a  corrupt  prac- 
tice within  the  meaning  of  section  160  of  the  Act.  And 
as  I  have  said  each  of  these  persons  was  an  agent  of  the 
respondent. 


HAMILTON. 


519 


It  was  contended  that  the  act  of  voting,  being  the 
exercise  of  a  man's  franchise  and  entirely  personal  to  him- 
self could  not  be  an  act  done  under  or  in  pursuance  of  an 
•agency,  and  that  for  this  reason  the  respondent  could  not 
liave  been  nor  is  he  affected  by  these  acts  of  voting  even  if 
they  were  corrupt  practices.  To  this  contention  I  cannot 
give  assent.  These  men  had  not  at  the  time  they  voted 
the  franchise  spoken  of.  The}^  had  been  or  became  de- 
prived of  it  by  the  facts  and  the  provisions  of  section  5. 
They  were  simply  guilty  of  the  "  corrupt  practice "  of 
voting  when  they  knew  they  had  no  right  to  vote,  and 
were  agents  of  the  respondent  for  the  promotion  of  his 
election.  It  may  be  added  that  the  corrupt  practices  of 
which  they  were  guilty  were  themselves  acts  in  the  further- 
ance and  promotion  of  the  election  and  return  of  the  re- 
spondent, who  was  by  reason  of  their  agency  responsible 
for  the  corrupt  acts  of  each  of  them.  As  to  these  two,  the 
proposed  amendment  should  be  allowed,  as  the  evidence 
i-eferred  to  in  the  notice  of  motion  for  it,  in  my  opinion 
fully  proves  the  charge  made  by  it. 

As  to  Foster,  I  think  the  evidence  falls  short  of  proof, 
one  can  scarcely  say  that  there  is  more  than  suspicion 
that  he  was  working  in  expectation  of  being  paid ;  as  to 
him  I  do  not  think  the  proposed  amendment  should  be 
allowed. 

The  result  seems  to  be  that  corrupt  practices  by  agents 
of  the  respondent  have  been  established  under  the  allega- 
tions contained  in  charge  number  113,  and  that  corrupt 
practices  by  Goering  and  Loney,  agents  of  the  respondent, 
have  been  established  under  the  allegations  contained  in 
the  amendment  allowed,  now  charge  181 ;  such  corrupt 
practices  being,  however,  without  the  knowledge  or  con- 
sent of  the  respondent. 

As  a  consequence  of  this  the  election  must  be  held  to 
be  void  for  corrupt  practices  by  agents  of  the  respondent, 
without  his  knowledge  or  consent,  unless  the  case  can  be 
shewn  to  fall  under  the  provisions  of  section  163,  and  as  to 
this  my  recollection  is  that  counsel  were  to.be  heard  if 
they  or  either  of  them  so  desired. 
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As  to  section  163.  These  "corrupt  practices"  kaving^ 
been  shewn  to  have  been  committed  by  the  respon- 
dent's agents,  though  without  his  knowledge  and  con- 
sent, the  direct  effect  of  which  is  to  avoid  the  election^ 
it  is  now  to  be  considered  whether  the  case  is  one  in 
which  the  trouble  and  expense  of  a  new  election 
would  be  unnecessary  and  useless,  and,  as  said  by  Mr. 
Justice  Patterson  in  the  East  Simcoe  Case,  1  E.  C.  at 
p.  339,  "  the  criterion  is,  if  the  corrupt  acts  committed  by 
the  agent  were  of  'such  trifling  nature  '  or  were  of  '  such 
trifling  extent '  that  the  result  cannot  have  been  affected,, 
or  be  reasonably  supposed  to  have  been  affected  by  such 
acts  *  *  either  alone  or  in  connection  with  other 
illegal  practices  at  the  election." 

The  acts  of  Goering  and  Loney  in  voting  under  the 
circumstances  before  pointed  out  may,  I  think,  be  con- 
sidered as  comparatively  isolated  acts  to  which  one  could 
not  reasonably  attribute  any  very  great  consequences  or 
evils  beyond  the  acts  themselves.  These  acts  may  have 
affected  more  than  their  own  number  of  votes,  possibly 
they  did  so,  but  so  far  as  I  am  able  to  see  there  is  not 
good  reason  for  thinking,  that  any  large  number  of  votes 
was  affected  by  them,  and  they  do  not  seem  to  have  been 
a  part  or  parcel  of  any  comprehensive  scheme  or  design  or 
method  of  procedure  in  the  conduct  of  the  election  on  the 
part  of  the  respondent  through  his  agents. 

If  these  two  acts  stood  quite  alone  I  should  at  least 
hesitate  before  saying  the  case  was  not  one  falling  under 
the  provisions  of  section  163  in  which  the  election  should 
not  be  avoided.  As  however  these  acts  do  not  stand  alone 
it  is  not  necessary  to  pursue  this  further  or  with  greater 
particularity. 

The  other  "  corrupt  practice  "  proved,  namely,  the  in- 
ducing or  procuring  Beckman  to  vote  under  the  circum- 
stances before  at  least  in  part  stated,  must,  I  think,  be 
regarded  in  an  entirely  different  light. 

There  was  presumably  a  large  number  of  aliens  in  the 
constituency  who  were  not  entitled  to  vote  at  this  election. 
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The  number  of  these  does  not  appear  even  approximately  by 
the  evidence.  It  was,  however,  in  the  prosecution  of  the 
scheme  or  plan  before  mentioned,  considered  necessary  to 
procure  300  blank  forms  of  naturalization  papers,  and 
Fitzgerald  tells  us  that  the  object  was  to  seek  to  have 
aliens  qualified  to  vote  at  the  election,  to  the  end,  of  course, 
that  their  votes  should  be  polled  or  cast  in  favour  of  th& 
respondent.  Many  of  the  affidavits  of  allegiance  and 
residence  were  sworn  before  Fitzgerald  himself,  in  the 
central  committee-rooms,  and  as  he  says  on  each  occasion 
of  his  administering  the  oath  he  thinks  he  handed  the 
paper  to  Goering.  The  form  of  these  blank  papers  had 
been  prepared  in  Fitzgerald's  office,  he  being,  as  I  under- 
stand, a  practising  lawyer  in  the  city — the  constituency. 

It  is  not  shewn  that  Goerinof  had  sole  charo^e  of  canvassing: 
amongst  the  aliens  on  behalf  of  the  respondent,  in  the  man- 
ipulating or  carrying  out  of  the  scheme  or  design  before 
mentioned,  but  it  does,  I  think,  appear  that  he  was  exceed- 
ingly active  in  canvassing  amongst  these  people,  and  pro- 
curing them  to  take  the  oaths  of  allegiance  and  residence,, 
sometimes  bringing,  or  at  least,  having  other  persons  with 
him.  On  one  occasion  he  took  the  trouble,  for  some  pur- 
pose, to  inform  some  of  these  aliens  who  were  present,  that 
the  person  with  him  was  a  lawyer.  It  appears  that  while 
at  the  rolling  mills  where  a  number,  I  apprehend  a  large 
number,  of  these  aliens  were  working,  he  took  or  endea- 
voured to  take  the  names  of  all  of  them,  and  had  the  oaths 
administered  to  some  of  them  there. 

Goering  appears  to  have  been  an  active  man  work- 
ing in  the  central  office  with  the  respondent's  election 
agent,  an<l  not  at  all  in  the  position  of  an  ordinary 
individual,  who  having  done  one  act  designated  by  the 
statute  as  a  "  corrupt  practice,"  could  not  reasonably  be  sup- 
posed to  have  been  guilty  of  other  acts  of  a  like  character. 
This  act  done  by  him  was  at  the  time  surrounded  by  thet 
facts  and  circumstances  to  which  I  allude,  and  other  cir- 
cumstances might  probably  be  gathered  from  the  evidence? 
makinrjc  an  addition  to  these  surround ini^s. 
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Of  the  300  blank  forms  of  naturalization  papers  pro- 
cured as  aforesaid,  only  235  are  produced.  Looking  at 
what  is  shown  to  have  taken  place  in  respect  of  many  of 
them,  what  is  one  to  say  in  regard  to  the  remaining  sixty- 
five  ?  None  of  them  are  produced,  though  such  of  them  as 
are  shown  to  have  been  used  were  left  or  rather  retained 
in  the  custody  of  Goering  and  Fitzgerald.  It  is  not  shewn 
that  any  accident  happened  to  them  or  any  of  them,  or 
that,  as  sometimes  occurs,  some  of  the  blanks  were,  so  to 
speak,  spoiled  on  being  filled  up  for  use,  and  all  the  infor- 
mation there  seems  to  be  as  to  them  is,  that  there  wa.s 
confusion  amongst  old,  or  worthless,  and  perhaps  other 
papers  immediately  after  the  election,  and  some  haste 
on  account  of  the  rooms  being  wanted  for  other  purposes, 
from  which  it  seems  to  be  desired  that  the  conclusion 
should  be  drawn  that  all  these  sixty-five  papers  were  lost, 
whereas  the  other  235  blanks  have  been  preserved  and 
are  produced. 

This  may  have  been  the  fate  of  these  papers,  and 
in  argument  it  was  intimated  that  it  would  be  rude  or 
perhaps  worse,  to  allow  onesself  to  suppose  anything  con- 
trary to  this.  All  I  can  say  on  the  subject  is,  that  without 
any  desire  to  be  too  particular  or  suspicious,  it  is  by  no 
means  satisfactory  to  me.  It  may,  of  course,  be  the  fact. 
There  is  no  direct  evidence  as  to  what  became  of  these 
papers ;  nor,  although  their  custody  was  with  Goering  and 
Fitzgerald,  and  the  use  of  them,  so  far  as  they  were  or  may 
have  been  used,  was  by,  or  chiefly  by  the  same  persons,  are 
we  told  either  definitely  or  approximately  how  many  of 
them  were  used. 

In  the  East  Simcoe  Case,  in  Appeal,  1  E.  C,  at  p.  342, 
Mr.  Justice  Patterson  is  reported  to  have  said  :  "  I  think 
we  may  properly  test  the  motive  of  an  act,  whether  cor- 
rupt or  lawful,  by  considering  the  circumstances  under 
which,  and  the  person  by  whom  it  is  committed."  The 
learned  judge  then  puts  the  illustration  that  he  had  before 
put  in  the  Welland  Case,  and  then  says  :  "  While  the  ex- 
tent of  this  corrupt  act  being  measured  by  its  influence  on 
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the  one  voter,  might  be  trifling,  its  nature  as  an  overt  act 
of  what  appeared,  or  might  be  reasonably  be  assumed  to 
be  an  arranged  system  of  operations,  could  not  properly  be 
said  to  be  trifling. 

lu  the  same  case  the  late  Sir  Matthew  Cameron  said  at 
p.  330  :  "  The  qualit}^  of  one  act  being  essentially  bad,  the 
•extent  of  its  influence  is  not  to  be  measured  or  estimated 
merely  by  the  number  of  votes  actually  proved  to  have 
been  tainted  thereb}^  but  is  to  be  regarded  and  estimated 
in  connection  with  the  influence  of  the  party  proved  to  be 
guilty  of  its  commission,  and  by  the  opportunities  he  may 
have  had  of  resorting  to  like  practices  in  other  cases." 

It  is  true  that  in  the  East  Simcoe  Case,  the  act  was  an 
act  of  bribery.  Mr.  Justice  Osier,  however,  says  at  p.  345  : 
"  The  legislature  has  chosen  to  put  it  in  the  same  plane  in 
this  and  other  respects  with  other  acts,  which,  though 
called  corrupt  practices,  are  not  mala  in  se.  But  the  Court 
in  considering  whether  a  corrupt  act  is  trifling  in  its  nature 
or  extent,  cannot  lose  sight  of  the  distinction,  and  will  bear 
in  mind  that  bribery  has  always  been  deemed  the  head  and 
front  of  election  offences,"  etc.,  and  further  on  the  learned 
Judge  says  :  "  I  think  it  was  not  intended  that  any  thing 
like  a  scrutiny  of  bribed  or  corrupted  votes  should  be  en- 
tered upon  or  a  count  of  corrupt  practices." 

I  have  examined  all  the  authorities  referred  to  upon  the 
argument  of  this  branch  of  the  case  and  have  not  found 
that  any  of  them  affords  me  better  information  or  better 
rules  for  considering  the  subject  than  does  this  East 
Simcoe  Case. 

I  am  of  the  opinion  that  the  corrupt  practice  with 
which  I  am  endeavouring  to  deal  here  must  upon  the 
evidence  respecting  it  and  its  surroundings  be  considered 
and  deemed  to  be  an  overt  act  of  what  appears  to  have 
been  an  arranged  system  of  operations.  If  it  could  only 
be  said  that  it  might  be  reasonably  assumed  to  be  such  an 
act,  that  would  be  all  that  is  required  by  the  illustration  or 
rule  twice  laid  down  or  stated  by  Mr.  Justice  Patterson, 
but  here  the  case  to  my  mind  is  much  stronger,  for  L 


524 


PROVINCIAL  ELECTION. 


venture  to  say  that  few  persons,  if  any,  could  have  heard, 
or  can  peruse  the  evidence  without  arriving  at  the  con- 
clusion that  it  is  shewn  that  there  was  in  fact  a  precon- 
ceived and  preconcerted  plan  of  operations  in  respect  to 
this  so-called  "  alien  vote  "  and  that  this  act  was  an  act 
done  in  the  effort  to  carry  out  this  plan,  and  so,  is  the 
sort  of  overt  act  mentioned  or  referred  to  by  Mr.  Justice 
Patterson  in  the  passage  to  which  I  have  alluded.  It  is 
true  that  it  was  not  an  act  of  bribery,  but  only  a  thing 
prohibited,  so  far  as  I  can  see,  but  as  said  by  Mr.  J ustice 
Osier  in  the  same  case,  the  legislature  has  chosen  to  put  it 
on  the  same  plane  as  bribery  in  this  respect:  and  understand- 
ing what  are  called  the  facts,  as  I  think  I  understand  them^ 
and  looking  towards  the  opinions  of  the  learned  Judges  of 
the  Court  of  Appeal  who  were  in  the  majority  in  the  East 
Simcoe  Case,  and  the  judgment  of  the  late  lamented  Sir 
Matthew  Cameron,  whose  judgment  was  there  affirmed  as 
to  the  subject,  or  part  of  it  that  is  important  here,  I  can- 
not arrive  at  the  conclusion  that  this  "  corrupt  practice" 
can  be  considered  to  be  of  a  "  trifling  nature."  I  cannot 
but  think  that  looking  at  it  in  the  light  of  the  opinions  to 
which  I  have  referred,  it  is  of  a  nature  most  serious^ 
instead  of  trifling. 

Tben  as  to  whether  or  not  the  act  was  of  trifling  extent, 
I  have  difficulty  in  perceiving  just  what  is  meant  by  the 
expression,  but  I  do  not  intend  to  add  to  what  has  been 
said  by  so  many  j  udges  in  regard  to  the  difficulties  in  con- 
struing or  understanding  this  section. 

If  the  meaning  includes  the  extent  of  the  act,  and  the 
other  acts  of  a  class  presumed  (from  what  appears)  to  have 
been  done,  then  I  think  there  is  a  strong  presumption  that 
a  very  large  number,  if  not  all  or  nearly  all  of  the  sixty- 
five  blank  papers  that  are  not  forthcoming,  were  made 
use  of  in  committing,  or  in  the  endeavour  to  commit  acts 
of  a  like  kind.  The  burden  was  upon  the  respondent, 
and  he  did  not,  I  think,  remove  the  presumption  which  it 
appears  to  me  fairly  exists.  In  this  view,  which  is  the 
only  one  I  can  take,  the  corrupt  practice  in  question  can- 
not, I  think,  be  considered  as  being  trifling  in  extent. 
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I£  I  adopt  the  principle  of  the  EoM  Simcoe  Case,  which 
I  am  bound  to  do,  and  apply  it  to  the  facts  as  I  under- 
stand them  here,  there  can,  I  think,  be  no  conclusion  but  the 
one — namely,  that  the  act  (this  "  corrupt  practice")  taken 
alone,  cannot  be  said  to  be  of  "  such  trifling  nature,"  or  of 
^'  such  trifling  extent,"  that  the  result  cannot  be  reasonably 
supposed  to  have  been  affected  by  it.    This  might  not 
a,ppear  to  be  so  if  anything  like  a  scrutiny  were  intended  ; 
but  it  is  said  in  the  Simcoe  Case,  that  neither  this  nor  a 
count  of  corrupt  practices  is  intended  :   Mr.  Justice  Osier, 
at  p.  345.    It  is  there  said  that  one  corrupt  act  may. 
avoid  an  election,  and  that  act  may  have  been  of  such  a 
■  character,  or  committed  in  such  circumstances,  or  by  such 
an  aofent  as  to  raise  the  doubt  whether  those  who  are 
responsible  for  the  management  of  the  election  were  trying 
to  conduct  it  fairly,  and  that  an  act  of  that  kind  cannot  be 
tviding  in  its  nature,  and  must  be  looked  at  apart  from  its 
effect  upon  the  single  vote.    When  I  look  at  this  act  or 
corrupt  practice,  and  at  the  plan  of  operation  of  which  it 
is,  as  I  think,  the  overt  act  proved,  as  well  as  the  situation 
of  the  person  who  committed  it,  and  his  connection  in  this 
plan  and  mode  of  operation  with  the  election  agent  of  the 
respondent,  it  appears  to  me  that  there  is  a  doubt,if  notmore> 
as  to  whether  those  who  were  responsible  for  the  manage- 
ment of  this  election  were  trying  to  conduct  it  purely.  In 
saying  this  I  wholly  exonerate  the  respondent  himself, 
for  so  far  as  I  know  or  can  discover,  there  is  nothing  in 
the  evidence  to  implicate  him  personally  in  anything  of 
the  sort,  or  to  show  that  he  did  not  intend  and  endeavour 
to  have  a  pure  election. 

I  am  of  the  opinion  that  even  if  nothing  more  were  to 
be  considered  or  said,  this  election  cannot  be  upheld  as  a 
valid  and  good  election.  It  may,  however,  be  expected, 
and  perhaps  it  is  quite  proper,  that  I  should  say  something 
in  regard  to  other  illegal  practices  at  the  election.  These 
consist,  or  consist  chiefly  of  the  two  other  corrupt  practices 
proved  and  above  referred  to,  and  certain  acts  said  to  have 
been  done  by  a  person  known  as  Colonel  Collier,  who  became 
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a  witness  to  prove  the  committing  of  these  acts  by  himself. 
When  the  testimony  of  this  witness  was  the  opposite  of 
that  of  the  respondent,  the  evidence  of  the  respondent  was- 
preferred,  and,  in  my  opinion,  very  rightly.  There  wero 
too,  in  regard  to  perhaps,  the  most  important  point  of 
difference,  circumstances  favouring  the  testimony  of  the 
respondent,  and  also  the  evidence  of  Mr.  Fitzgerald  looking- 
in  the  same  direction. 

According  to  the  evidence  of  Collier  he  promised  to  pay 
a  large  number  of  his  own  small  debts  if  the  respondent 
were  elected,  and  many  of  them  he  did  pay  pursuant  to  his 
piomise,  as  he  says.  According  to  what  he  says  he  actu- 
ally bribed  two  persons,  and  paid  each  the  amount  of  the 
bribe.  The  number  of  these  is  in  all  about  twenty,  and  in 
a  considerable  number  of  the  instances  his  evidence  is 
corroborated  by  the  persons  respectively  whom  he  named. 
He  says  (in  effect)  that  he  promised  and  paid  the  captain 
of  the  Salvation  Army  the  sum  of  150  to  influence  the 
members  of  the  army.  The  money  he  says  was  promised,, 
if  the  respondent  were  elected,  and  after  the  election  was 
paid.  The  captain  was  not  called  to  contradict  what 
Collier  said.  No  reason  was,  I  think,  assigned  or  given 
for  not  calling  him.  It  was  said  at  the  trial  that  the  cap- 
tain was  not  a  voter. 

It  was  not  shown  of  how  many  persons  the  Salvation 
Army  in  the  city  of  Hamilton  consisted,  or  how  many,  if 
any,  of  these  were  voters.  It  is  not  in  my  opinion  un fair- 
to  think  that  it  consisted  of  a  considerable  number  of  per- 
sons, and  that  some  proportion  of  these  were  voters  or  had 
the  right  to  vote.  The  actual  effect  of  this  promise  and 
payment  of  $50  in  respect  to  the  number  of  votes,  if  any, 
that  it  gained  for  the  respondent  is  unknown  or  at  least 
does  not  at  all  appear  by  the  evidence.  This  is  left  the 
subject,  and  in  the  region  of  conjecture,  that  is,  assuming 
that  Collier  is,  under  the  circumstances,  to  be  believed 
when  he  says  he  did  the  acts  of  promising  and  paying,  or,, 
the  act  of  promising  only. 

Collier  also  says  that  he  paid  the  band  master  of  a  certaio 
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Imnd  in  the  cit}^  the  sum  of  $20  to  influence  the  members 
of  that  band  in  favour  of  Stinson,  the  respondent.  Again 
it  is  not  shown  of  how  many  persons  the  band  consisted^ 
or  what,  if  any,  proportion  of  these  w^ere  entitled  to  vote. 
The  effect  of  this  is  also  left  to  conjecture. 

Collier,  accordinof  to  his  evidence,  did  bettino'  sufficient 
to  win  thereby  the  large  sum  that  he  mentions,  if  his 
evidence  is  to  be  taken  as  true.  The  particulars  of  this 
betting  are  not  given  so  as  to  enable  one  to  say  whether 
or  not  it  embraced  illegal  practices. 

I  think  it  a  proper  course  to  receive  Collier's  evidence  as 
true,  notwithstanding  all  that  has  been  said  of  him,  where 
it  is  uncontradicted,  especially  in  view  of  the  fact  that 
there  appear  at  least  some  instances  in  which  witnesses 
might  have  been  called  to  contradict  him  if  what  he  said 
was  untrue,  and  were  not  called,  although  as  it  appears  to- 
me there  were  ample  time  and  opportunity  so  to  do.  Con- 
tradiction in  respect  to  the  matter  in  evidence  is  always  a 
more  satisfactory  means  of  enabling  one  to  say  that  he  does- 
not  believe  the  witness,  than  an  effort  to  show  general  bad 
character  respecting  matters  apart  from  reputation  as  to- 
veracity  or  the  absence  of  it. 

That  a  very  considerable  number  of  illegal  practices 
were  committed  by  Collier,  must,  I  think,  be  taken  to  be 
proved.  The  extent,  in  fact,  of  that  having  relation  to  tho 
Salvation  Army,  cannot,  on  the  evidence,  be  measured  with 
any  pretence  of  accuracy  or  even  an  approximation  to  it. 
The  extent  of  that  in  relation  to  the  band,  which  was,  as 
it  appears,  placed  under  the  thin  covering  of  a  "  toot "  at 
the  Commercial  hotel,  is  much  in  the  same  position. 

Collier  seems  to  have  acted  in  a  peculiar  way  in  not 
ascertaining  whether  or  not  those  whom  he  sought  to  in- 
fluence, were  persons  entitled  to  vote;  and  if  so,  what' 
was  their  political  opinions  or  inclination,  and  also  by 
approaching  persons  who  were,  one  would  say,  far  above 
being  swayed  or  influenced  by  him  or  any  money  he  had 
to  give.  Yet  it  appears,  I  think,  that  he  was  active,  and,, 
as  I  have  said,  did  many  illegal  acts  of  the  extent,  or  pro- 
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bable  extent  o£  some  of  whicb  I  have  before  spoken. 
Now,  if  it  be  assumed  that  my  conclusion  in  regard  to  the 
corrupt  practice  of  which  I  have  said  so  much — namely  : 
inducing  or  procuring  Beckman  to  vote,  is  not  the  correct 
one — then  this,  the  other  two  corrupt  practices  proved, 
and  the  other  illegal  practices  at  the  elections,  are  to  Ix; 
connected  or  joined  together,  and  looking  at  all  the  ques- 
tion answered,  can  the  result  have  been  affected  by  them, 
or,  can  it  be  reasonably  supposed  to  have  been  affected  by 
them,  it  being  borne  in  mind  that  a  scrutiny  or  the  like  is 
not  intended  by  the  section  of  the  Act  163. 

This,  I  have  considered  as  well  as  I  am  capable  of  doing, 
and  all  I  can  say  is,  that  I  find  myself  entirely  unable  to 
say  that  I  am  of  the  opinion  that  the  result  cannot  be 
reasonably  supposed  to  have  been  affected  by  them.  I  am 
also  unable  to  say  that  I  am  of  the  opinion  that  the  result 
cannot  have  been  affected  by  them.  I  am,  therefore,  of  the 
opinion  that  even  in  this  second  way  of  viewing  the  mat- 
ter, the  election  cannot  be  upheld. 

My  conclusion  is,  that  viewing  this  troublesome  case, 
either  one  way  or  the  other,  or  in  any  way  that  I  can  view 
it,  the  election  must  be  held  to  be  void  and  so  declared. 

MacMahon,  J.,  concurred. 


G.  A.  B. 
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Eefore  Sir  W.  J.  Ritchie,  C.  J.,  Strong,  Fourniee, 
Taschereau  and  Gwynne,  J  J. 


Thomas  Walsh  (Petitioner),  Appellant. 

AND 

Walter  H.  Montague  (Respondent),  Respondent. 


ON  APPEAL  FROM  THE  JUDGMENT   OF  MR.  JUSTICE 
STREET,  SITTING  FOR  THE  TRIAL  OF  THE  HALDI- 
MAND CONTROVERTED  ELECTION. 


SfTiitineer,  agency  of—  Wilful  inducing  a  voter  to  take  f  ihe  oath — Corrupt 
■practice — Qualification  of  voters— Fnrrner''s  sons  —Oath  T — Sees.  90 
and  91  and  sees.  41  and  4o  of  eh.  8  R.  S.  C. — Ballot  papers  rejected — 
Finding  of  trial  Judge. 

A  scrutineer  appointed  for  a  polling  place  at  an  election  under  the  written 
authority  of  a  candidate  is  an  agent  for  whose  illegal  acts  at  the  polling- 
place  the  candidate  will  be  answerable. 

Tlie  insisting  by  such  scrutineer  of  the  taking  of  the  farmer's  son's  oath 
T  by  a  hesitating  voter  whose  vote  is  objected  to  and  who  is  registered 
on  the  list  as  a  farmer's  son  and  not  as  owner,  when,  as  a  matter  of 
fact,  the  voter's  father  had  died  previous  to  the  final  revision  of  the  list 
leaving  the  son  owner  of  the  property,  is  a  wilful  inducing  or  endeavour- 
ing to  induce  the  voter  to  take  a  false  oath  so  as  to  amount  to  a  corrupt 
practice  within  sections  90  and  01  of  cli.  8  K.  S.  C,  and  such  corrupt 
practice  will  avoid  the  election  under  sec.  93.  Strong  and  Gwynne, 
JJ. ,  dissenting. 

Per  Strong,  J.  —  1.  That  reading  section  41  in  conjunction  with  sec.  45 
sub-sec.  2,  and  the  oath  T  in  schedule  A  of  ch.  8  R.  S.  C.  an  enquiry  on 
a  scrutiny  as  to  the  qualification  of  a  farmer's  son  at  the  time  of  voting 
is  admissible,  and  if  it  is  shown  that  a  larger  number  of  unqualified 
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farmer's  sons'  votes  than  the  majority  were  admitted  the  election  will 

he  void.    (Taschereau,  J.,  contra). 
2.  Secrecy  of  the  ballot  is  an  absolute  rule  of  public  policy  and  it  cannot 

be  waived.    Sec.  71  ch.  9  R.  S.  C. 
On  this  appeal  certain  ballot  papers  being  objected  to : — 
Held,  that  it  will  require  a  clear  case  to  reverse  the  decision  of  the  trial 

judge  who  has  found  as  a  question  of  fact  whether  there  was  or  was. 

not  evidence  that  the  slight  pencil  marks  or  dots  objected  to  had  been 

made  designedly  by  the  voter. 
Also,  that  where  the  x  is  not  unmistakably  above  or  below  the  line 

separating  the  names  of  the  candidates  the  ballot  is  bad. 

Appeal  from  the  judgment  of  the  Honourable  Mr.  Justice 
Street  delivered  at  Cayuga  upon  the  trial  of  the  con- 
troverted election  of  Haldimand  for  the  House  of  Commons 
whereby  the  election  petition  was  dismissed  with  costs. 

The  election  in  question  was  held  on  the  5th  and  12th 
days  of  November,  1887,  when  the  respondent,  Walter 
Humphreys  Montague  and  Charles  Wesley  Coulter  were 
candidates,  and  the  said  Walter  Humphreys  Montague 
was  declared  by  the  returning  officer  to  have  a  majority  of 
the  votes  cast  at  the  said  election. 

The  petition  contained,  in  addition  to  the  usual  charges 
of  bribery  and  corruption,  many  specific  charges  with 
reference  to  the  reception,  counting  and  rejection  of  ballots,, 
and  other  charges  of  irregularity  and  unlawful  practices 
in  connection  with  the  election  which  by  the  said  petition 
it  was  sought  to  have  declared  void. 

The  trial  began  on  Tuesday  the  24th  January,  1888^ 
and  by  the  direction  of  the  presiding  Judge  the  charges 
of  corrupt  practices  aj^ainst  the  respondent  and  his  agents 
were  first  disposed  of,  and  afterwards  certain  evidence 
was  taken  as  to  charges  in  the  petition  of  irregularities  in 
the  conduct  of  the  said  election. 

On  the  fourth  day  of  the  trial,  Friday  the  27th  of 
January,  the  learned  judge  proceeded  to  examine  the 
ballots  cast  at  the  said  election,  and  as  the  result  of  such 
counting  of  the  ballots  he  declared  a  majority  of  ten  votes 
to  have  been  cast  in  favour  of  the  respondent. 

On  the  present  appeal  a  number  of  ballots  which  on  the 
scrutiny  had  been  counted  either  for  the  respondent  or  the 
defeated  candidate  were  objected  to.    These  ballots  wer& 
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examined  by  the  Court  and  two  ballots  which  had  been 
allowed  for  the  respondent  by  the  trial  judge  after  exami- 
nation with  a  microscope  were  disallowed,  the  Court  holding 
that  unless  the  X  is  unmistakably  above  or  below  the  line 
separating  the  names  of  two  candidates  so  marked  the 
ballot  is  bad. 

The  findings  of  the  trial  judge  on  the  other  objecteei 
ballots  were  upheld,  the  Court  holding  that  it  would  require 
a  clear  case  to  reverse  the  decision  of  the  trial  judge  who- 
had  found  as  a  question  of  fact  as  to  whether  there  was  or 
was  not  evidence  that  the  slight  pencil  marks  or  dots- 
objected  to  had  been  made  designedly  by  the  voter.  No 
decision  was  arrived  at  on  ballots  No.  103  and  No.  46. 

Ballot  No.  103  was  cast  at  polling  sub-division  No.  4,  in 
the  township  of  Oneida,  by  one  Philip  S.  Wintermute,  and 
the  words  "  Philip  S.  Wintermute,"  were  written  upon  the 
ballot  itself,  before  it  was  deposited  in  the  ballot  box. 
Charles  Young,  the  deputy  returning-officer  at  the  polling 
sub-division  in  question,  was  called  by  the  respondent  at 
the  trial  as  a  witness  to  support  the  claim  to  have  this 
ballot  counted.  He  stated  that  Wintermute  voted  as  a 
farmer's  son,  that  his  right  to  vote  was  challenged,  and 
that  when  he  came  back  from  the  voting  compartment  and 
handed  his  ballot  to  the  deputy  returning-officer  to  be 
deposited  in  the  box  one  of  the  scrutineers  for  Mr.  Colter 
suggested  or  urged,  that  a  note  of  the  objection  to  the  vote 
should  be  made  on  the  ballot-paper  itself,  and  that  accord- 
ingly he  (the  deputy  returning-officer)  then  wrote  on  the 
ballot-paper  the  words  "Philip  S.  Wintermute,"  before 
depositing  it  in  the  box.  This  ballot  was  allowed  for  the 
respondent  in  the  Court  below. 

Ballot  46  was  a  ballot  not  initialed  by  the  returning- 
officer  and  was  counted  for  the  defeated  candidate  by 
the  trial  judge  after  evidence  of  its  identity  was  given. 

The  appellant  by  his  notice  of  appeal  limited  the  subject 
of  this  appeal  to  the  following  special  and  defined  questions, 
and  the  rulings  and  decisions  thereon  of  the  learned  judge 
at  the  trial,  viz. : 
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"  2.  The  refusal  of  the  learned  judge  at  the  trial  to  count 
as  votes  for  Mr.  Colter  seven  of  the  ballots  cast  at  the  said 
election  at  polling  sub-division  No.  2  in  the  township  of 
Oneida  and  vi^hich,  as  the  petitioner  contends,  were  marked 
with  a  second  cross  by  the  deputy  returning-officer  at  the 
said  polling  station  after  the  voter  had  returned  the  same 
to  the  officer  to  be  deposited  in  the  ballot  box.  The  said 
seven  ballots  w^ere  numbered  by  the  county  judge  upon  the 
recounting  of  votes  after  the  said  election  as  Nos.  85,  87, 
88,  89,  90,  91  and  92. 

3.  The  charge  (No.  8  in  the  particulars)  that  Frederick 
Harrison  as  agent  of  the  respondent  did  induce  Thomas 
Nixon  to  take  a  false  oath  at  the  poll  and  to  vote  at  the 
said  election  though  not  qualified  to  do  so. 

"  4.  The  charge  (No.  20  in  the  particulars  (that  Stephen 
Allen,  an  agent  of  the  respondent,  did  induce  Robert 
Dougherty  to  take  a  false  oath  at  polling  station  No.  3,  in 
the  township  of  Walpole,  though  the  said  Robert  Dougherty 
was  not  qualified  to  vote  at  the  said  election. 

"  5.  The  charge  that  the  deputy  returning-officer  at 
polling  sub-division  No.  4,  in  the  township  of  Oneida,  put 
into  the  ballot  box  and  counted  ballots  not  duly  received 
from  the  electors  in  the  lawful  performance  of  his  duties 
<as  deputy  returning-officer  at  the  said  election. 

*'  6.  The  charge  that  the  deputy  returning-officer  at 
polling  sub-division  No.  2,  in  the  township  of  Oneida, 
improperly  marked  ballots  received  by  him  at  the  said 
election  from  electors  before  depositing  the  said  ballots  in 
the  ballot  box,  and  thereby  prevented  the  said  ballots 
from  being  counted  at  the  said  election,  and  the  ruling  of 
the  learned  judge  at  the  trial,  rejecting  the  evidence  on 
behalf  of  the  petitioner,  which  was  tendered  by  him  at  the 
trial  in  support  of  the  said  charge. 

"  7.  The  charge  that  many  persons  voted  at  the  said  election 
who  for  different  reasons  were  not  qualified  to  vote  thereat, 
and  the  refusal  of  the  learned  judge  at  the  trial  to  inquire 
into  the  right  at  the  time  of  the  election  of  any  person  to 
vote  thereat,  if  the  name  of  such  person  appeared  on  the 
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list  of  voters  as  finally  revised  and  certified  by  the  revising 
barrister,  and  the  rejection  by  the  learned  judge  at  the 
trial  of  the  evidence  tendered  on  behalf  of  the  petitioner 
to  establish  that  many  persons  who  voted  at  the  said 
election  had,  between  the  time  of  the  final  revision  of  the 
voters'  lists  by  the  revising  barrister  at  the  date  of  the 
said  election,  forfeited  the  right  to  vote  thereat." 

The  evidence  relating  to  charges  3,  4,  5,  6  and  7,  upon 
which  this  appeal  was  decided,  is  reviewed  in  the  judg- 
ments hereinafter  given. 

October  3rd,  4th,  and  5th,  1888.  Aylesiuorth  {Colter 
with  him)  for  appellant. 

On  the  Harrison -Nixon  charge  (Par.  3  in  the  notice  of 
appeal)  the  learned  counsel  cited  and  relied  on  The 
Dominion  Elections'  Act,  sees.  90,  91,  93  and  also  sec.  45^ 
sub-sec.  2,  ch.  8  R.  S.  C. ;  Cooper  v.  Blade,  6  H.  L.  C.  at  p. 
788;  North  Norfolk  Case,  1  O'M.  and  H.  at  p.  242; 
Wallingford  Case,  1  O'M.  &  H.  at  p.  59  ;  The  Hereford 
Case,  1  O'M.  &  H.  at  p.  195  ;  The  Launceston  Case,  2  O'M. 
&  H.  at  p.  133 ;  The  Carrickfergus  Case,  3  O'M.  &  H.  at  p. 
91 ;  The  Louth  Case,  3  O'M  &  H.  161  ;  The  Selkirk  Case,. 
4  Cans.  S.  0.  R.  494 ;  The  Soulanges  Case,  10  Can.  S.  0. 
R.  652  ;  and  Taylor  on  Evidence  8  Ed.  sees.  376-7. 

On  the  Allen-Dougherty  charge  (Par.  4  in  the  notice) 
upon  the  question  of  agency  The  Stroud  Case,  3  O'M.  &  H. 
at  p.  11,  was  referred  to.  On  this  charge  they  referred  also 
to  the  judgment  of  Chief  Justice  Moss  in  a  case  referred 
from  the  county  of  Elgin  to  the  Ontario  Court  of  Appeal 
under  the  Ontario  Voters'  Lists  Acts — printed  in  the  appen- 
dix to  tlodo'ins'  Manual  on  the  Law  affecting  Voters'  Lists 
in  Ontario,  2 ad  Ed.,  as  case  No.  8  in  re  Norman. 

The  learned  counsel  then  argued  that  the  trial  judge  had 
erred  in  rufusinor  to  allow  witnesses  to  disclose  for  whom 
they  had  voted  in  order  to  prove  the  truth  of  charge  6  in 
the  notice  of  appeal,  and  contended  that  the  statute  was 
framed  solely  to  leave  to  the  voter  the  privilege  of  secrecy  if 
he  wished  to  assert  and  maintain  it.  Citing  sec.  71  of  the 
Dominion  Elections'  Act  and  Taylor  on  Evidence  8th  Ed. 


534  DOMINION  ELECTION. 

sees.  396,  438  ;  McCreary  on  Elections,  3rd  Ed.  sec.  453  ; 
People  V.  Pease,  27  N.  Y.  45-81  ;  Reg.  v.  Kinglahe,  11  Cox 
0.  C.  499;  Thomas  v.  Neivton,  M.  &  M.  48  n.;  King  v. 
Adey,  M.  &  Rob.  94  ;  Cooley  on  Limitations,  p.  762. 

Then  as  to  right  to  enquire  on  a  scrutiny  into  the 
qualification  of  the  farmer's  sons  at  the  time  of  voting  the 
learned  counsel  contended  that  sec.  41  ch.  8  R.  S.  C.  must 
be  read  as  conferrino^  on  farmers'  sons  the  rio^ht  to  vote 
subject  to  the  provisions  contained  in  sec.  45,  sub-sec.  2, 
^nd  in  support  of  his  interpretation  of  the  statute  in  this 
respect  relied  upon  the  judgment  in  The  South  Wentworth 
Case,  Hodg.  531  at  pp.  533-34  ;  The  Stormont  Case,  Hodg. 
21  at  p.  44  ;  North  Victoria  Case,  Hodg.  at  p.  681 ;  Cooley 
on  Limitations  p.  762. 

McCarthy,  Q.  C,  for  respondent. 

As  to  the  Harrison-Nixon  charge  he  contended  there 
was  no  agency.  Matthison  and  Macaskie  on  Corrupt 
Practices,  p.  106  ;  and  cases  there  cited.  Harrison's 
authority  was  limited  as  provided  in  sec.  36  ch.  8  R.  S.  C. 
But,  admitting  agency,  he  argued  that  it  was  impossible 
under  the  circumstances  to  hold  :  First,  that  Nixon  took  a 
false  oath.  There  was  no  ground  on  which  the  learned 
judge  could  have  held  that  any  oath  which  Nixon  was 
required  to  take  was  false  in  fact,  or  if  false  in  fact  that  it 
was  false  in  the  sense  in  which  it  would  be  unlawful  for 
him  to  take  it,  namely,  knowingly  false.  Secondly,  there 
was  not  a  tittle  of  evidence  on  which  the  learned  judge 
could  have  found  that  Harrison  either  "  compelled  or 
induced  "  Nixon  to  take  the  oath,  or  that  he  did  so  with 
the  belief  that  Nixon  was  not  in  a  position  to  take  the 
oath,  or  that  he  did  so  corruptly  within  the  meaning  of 
the  Act,  and  he  submitted  that  the  holding  and  finding  of 
the  learned  judge  was  the  only  possible  one  under  the 
circumstances — citing  the  Kingston  Case,  Hodg.  625. 

As  to  the  Allen-Dougherty  charge  no  agency  was  proved. 
The  scrutineer  had  not  been  appointed,  and  moreover,  the 
facts  clearly  shew  that  Dougherty  was  still  a  resident  on 
his  father's  property  and  could  take  the  oath. 
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The  learned  counsel  then  referred  to  the  irregularities 
relied  on  and  contended  the  defeated  candidate  had 
suffered  no  injustice. 

As  to  charge  31.  Unless  a  'prima  facie  case  of  fraud  is 
alleged  and  proved  there  is  no  right  to  enquire  how  a 
voter  voted.  On  the  grounds  of  public  policy  the  legisla- 
ture determined  that  a  ballot  could  not  under  any  circum- 
stances, for  the  purpose  of  ascertaining  by  whom  that 
ballot  was  marked,  be  enquired  into  in  a  court  of  justice. 
In  this  respect  the  Ballot  Act  under  the  law  of  Canada 
•differs  from  the  law  established  in  England,  where  under 
certain  circumstances  the  court  is  at  liberty  to  investigate 
how  the  ballot  has  been  marked.  Clauses  70,  71  and  72, 
as  indeed  the  whole  Election  Act  itself,  clearly  indicate 
that  the  great  object  which  the  legislature  had  in  view 
was  the  secrecy  of  the  ballot,  and  that  under  no  possible 
circumstances  could  it  ever  be  made  known  by  any  course 
of  procedure  how  a  man  had  voted ;  in  other  words  that 
the  ballot  was  to  be  absolutely  and  for  all  time  secret.  In 
Leigh  &  Le  Marchant  on  Elections,  p.  85  in  a  note ;  is  a 
statement  showing  how  the  peculiar  inconsistency  to  be 
found  in  the  English  ballot  is  accounted  for.  In  the 
Canadian  law  the  policy  as  to  the  secrecy  of  the  ballot  was 
maintained  and  the  Act  is  consistent  in  itself.  So  that  in 
a  scrutiny,  if  it  be  determined  that  an  elector  was  bribed 
by  a  candidate  or  his  agent,  it  is  provided  that  one  vote 
should  be  deducted  from  that  candidate's  poll,  without 
any  enquiry  or  means  of  enquiry  as  to  how  in  fact  the 
bribed  elector  voted,  and  it  may  not  be  at  all  impossible 
that  the  elector  may  have  voted  under  the  secrecy  of  the 
ballot  difi^erent  from  the  way  in  which  he  was  bribed  or 
corrupted  to  vote.  Nevertheless  as  there  can  be  no  such 
enquiry  the  law  has  provided  as  the  only  means  of  redress 
that  one  vote  shall  be  deducted  from  the  candidate's  poll. 
Besides  strictly  speaking  there  can  be  no  evidence  as  to 
how  a  man  voted  other  than  the  production  of  the  paper 
itself,  nor  would  there  be  any  safety  if  courts  were  to  deal 
not  upon  the  ballot  which  is  the  vote,  but  upon  the 
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statement  of  witnesses  as  to  how  they  voted.  A  witness 
might  falsely  say  he  had  voted  differently  from  the 
way  in  which  he  had  voted,  without  the  slightest  fear  of" 
detection,  and  without  it  being  possible  to  establish  that 
his  evidence  was  wrong.  The  courts  ouo^ht  not  to  make 
any  exception.  Now"  with  regard  to  the  English  mode  or 
method  of  procedure,  to  show  very  clearly  that  the 
principle  contended  for  is  the  right  one,  there,  no  examina- 
tion can  be  had  of  the  ballot  until  it  be  established  to  the 
satisfaction  of  the  court  that  the  person  who  cast  that 
ballot  was  guilty  of  an  offence  which  i'p^o  facto  destroyed 
his  vote.  Then  by  reference  to  the  numbers  the  ballot  can 
be  produced,  every  care  being  taken  to  prevent  any  other- 
ballot  being  seen,  and  upon  its  being  ascertained  how  he 
voted,  the  poll  is  altered  accordingly,  whereas  the  Canadian 
Parliament  deliberately  adopted  the  other  rule  as  above 
referred  to.  At  the  trial  the  respondent's  counsel  offered  in 
express  terms  to  waive  his  objections  if  any  evidence  was 
given  to  the  trial  judge  upon  which  he  would  say  that 
a  iDvimd  facie  case  of  fraud  had  been  made  out.  And 
if  this  was  such  a  fraud  there  must  surely  be  evidence  of 
it.  It  was  difficult  to  conceive  how  such  a  fraud  could 
have  been  practised.  For  it  must  be  remembered  that  the 
voter  getting  his  ballot  has  an  opportunity  to  see  that  at 
that  time  it  is  not  marked.  He  folds  it  up  leaving  the 
counterfoil  and  number  exposed,  which  he  exhibits  on  his 
return  to  the  polling  room  to  the  deputy  returning-ofScer. 
The  deputy  returning-officer  then  removes  the  counterfoil 
and  in  the  presence  of  the  voter  deposits  the  ballot  which 
he  has  brought  back  to  him  in  the  box.  The  witness  that 
was  examined  in  this  case  said  that  was  all  done  and  done 
in  the  presence  of  the  two  scrutineers  on  each  side  and  the 
poll  clerk,  so  that  the  offer  was  made  by  the  respondent's 
counsel,  if  a  prima  facie  case  of  fraud  was  made  out,  ta 
withdraw  the  objection  and  allow  the  petitioner  full  and 
ample  enquiry.  The  petitioner's  counsel  would  not  avail 
himself  of  that  offer,  and  therefore  his  lordship  properly 
determined  not  to  allow  the  examination  to  proceed. 
The  following  authorities  were  cited  : 


HALDIMAND. 


537 


The  JSTorth  Durham  Case,  3  O'M.  &  H.  1  ;  The  ffarivich 
Case,  44  L.  T.  187  ;  The  Litchfield  Case,  3  O'M.  &  H.  139  ; 
The  Wigtoiun  Case,  2  O'M.  &  H.  220  ;  Rogers  on  Election, 
2  vol.  (15  Ed.)  p.  687;  Macartney  v.  Corry,  7  Ir.  C.  L.  K  3  90. 

Then  the  learned  counsel  discussed  the  scrutiny  charges- 
under  the  eighth  class  of  scratiny  particulars  that  farmers* 
sons  voted  who  were  not  entitled  to  vote  and  contended  : 

First,  that  no  scratiny  is  at  all  allowed  under  the  Act ; 
secondly,  that  no  scrutiny  could  be  held  because  the  ballot 
is  conclusive  and  is  the  only  evidence  as  to  how  a  man 
did  vote  ;  thirdh%  a  man  cannot  be  allowed  to  say  how  he 
voted,  and  could  not  be  compelled  to  say  how  he  voted  ; 
fourthly,  every  person  whose  name  is  on  the  list  is  entitled 
to  vote. 

With  regard  to  the  apparent  conflict  which  is  introduced 
by  the  Franchise  Act — by  one  section  of  the  Franchise 
Act  and  by  clause  70  of  ch.  8  R.  S.  C. — they  have  to  be- 
reconciled.  By  the  Franchise  Act  farmers'  sons  are 
required  to  have  what  is  called  a  continuing  qualification^ 
differing  from  everybody  else,  and  Parliament  has  evidently 
for  the  purpose  adopted  the  oath  as  the  protection.  The 
same  thing  is  done  in  the  Local  Legislature,  they  have- 
farmers'  sons  and  owners'  sons  and  all  that  class  who 
require  to  have,  just  as  in  this  case,  a  continuing  qualifica- 
tion, but  under  the  local  Act  it  has  been  held  in  the 
Wentivorth  Case,  and  was  intimated  in  the  recent  case  in. 
Kent  with  the  same  effect  by  the  learned  judges  who  were 
there,  that  there  could  be  no  scrutiny  upon  any  ground 
whatsoever.  The  oath  was  the  protection  that  the  law 
intended.  For  those  reasons  no  enquiry  can  be  made 
under  this  head  of  objection  taken  in  these  particulars. 
Stoiue  V.  Jollife,  L.  R.  9  C.  P.  446. 

December  14th,  1888.  Sir  W.  J.  Ritchie,  G.  J.— Among 
the  particulars  of  corrupt  practices  alleged  are  the  fol- 
lowing : — 

8.  Frederick  Harrison,  a  resident  of  the  township  of  Walpole,  an  agent 
of  the  respondent,  did  at  polling  station  No.  6,  in  the  township  of 
69 — VOL.  I.  E.G. 
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Walpole,  induce  Thomas  Nixon,  a  resident  of  the  township  of  Walpole, 
to  take  a  false  oath  at  the  poll  and  to  vote  at  said  electon  though  not 
qualified  to  do  so. 

20.  Stephen  Allen,  a  resident  of  the  township  of  Walpole,  an  agent 
of  the  respondent,  did  on  the  12th  day  of  November,  1887,  induce  Robert 
Dougherty  to  take  a  false  oath  at  polling  station  No.  3,  in  the  township  of 
Walpole,  though  the  said  Robert  Dougherty  was  not  qualified  to  vote  at 
■said  election. 

It  is  provided  by  49  Vic.  ch.  8,  sec.  90  that 

Every  candidate  who  corruptly,  by  himself  or  by  or  with  any  other 
person  on  his  behalf,  compels  or  induces  or  endeavours  to  induce  any 
person  to  personate  any  voter,  or  to  take  any  false  oath  in  any  matter 
wherein  an  oath  is  required  under  this  Act,  is  guilty  of  a  misdemeanour 
and  shall,  in  addition  to  any  other  punishment  to  which  he  is  liable  for 
.such  offence  forfeit  the  sum  of  $200  to  any  person  who  sues  for  the  same. 

And  by  sec.  91 : 

The  ofifences  of  bribery,  treating,  or  undue  influence,  or  any  of  suck 
offences,  as  defined  by  this  or  any  other  Act  of  the  Parliament  of  Canad.i, 
personation  or  the  inducing  of  any  person  to  commit  personation,  or  any 
wilful  offence  against  any  one  of  the  seven  sections  of  this  Act  next 
preceding,  are  corrupt  practices  within  the  meaning  of  this  Act. 

We  have  then  in  this  case  to  look  to  the  seven  preceding- 
sections,  of  which  90  is  one,  simply  to  discover  what  wilful 
offences  are  corrupt  practices  within  the  meaning  of  this 
Act,  and  under  section  90  the  wilful  offence  is  the  compel- 
ling or  inducing  or  endeavouring  to  induce  any  person  to 
take  any  false  oath  in  any  matter  wherein  an  oath  is 
required  under  this  Act,  and  the  inquiry  is  not  whether 
the  candidate  is  guilty  of  a  misdemeanour  or  not. 

If  it  is  found  by  the  report  of  any  court,  judge,  or  other  tribunal  for 
the  trial  of  election  petitions,  that  any  corrupt  practices  had  been  committed 
by  any  candidate  at  an  election,  or  by  his  agent,  whether  with  or  without 
the  actual  knowledge  and  consent  of  such  candidate  the  election  of  such 
candidate  if  he  has  been  elected  shall  be  void. 

The  inquiry  then  in  this  case  is  confined  to  the  question: 
Whether  there  has  been  a  wilful  offence  under  sec.  90,  and 
if  so,  whether  it  was  committed  by  an  agent  of  the 
candidate  ? 

Mr.  Frederick  Harrison  represented  Dr.  Montague  under 
a  written  authority  whereby  he  appointed  Harrison  to 
act  in  the  capacity  of  scrutineer  for  him  (me)  at  polling 
sub-division  No.  6,  in  the  municipality  of  Walpole  in  the 
said  electoral  district  of  Haldimand. 
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A  voter  named  Nixon  who  was  on  the  list  qualified  as 
:a  farmer's  son,  and  qualified  only  in  that  capacity,  offered 
himself  to  vote  at  this  polling  place  as  a  farmer's  son. 
William  Parker,  the  scrutineer  of  the  opposing  candidate 
insisted  that  this  voter  should  be  sworn  and  this  is  the 
account  he  gives  of  what  took  place : — 

William  Parker,  sworn — Examined  by  Mr.  Aylesworth— Q.  Where 
were  you  engaged  on  polling  day  ?  A.  Sub-division  6  of  Walpole.  Q. 
What  capacity  ?  A.  As  agent  at  the  polls.  Q.  For  whom  ?  A.  For 
Mr.  Colter.  Q.  Were  you  there  when  Mr.  Nixon  came  to  vote — the  last 
witness  ?  A.  Yes.  Q.  What  took  place  ?  A.  When  he  came  in  I  said 
to  the  returning-officer  I  want  this  man  sworn  :  Nixon  said  what  is  that 
for  ;  he  said  I  have  voted  here  three  or  four  times  and  you  have  never 
«aid  anything  ;  I  said  well  I  want  you  sworn  ;  so  he  turned  to  go  out  and 
the  poll  clerk,  and  I  am  not  sure  whether  others  said  to  him — Q.  The 
poll  clerk — who  do  you  mean  ?  A.  Andrew  Falls  :  that  is  the  name  he 
didn't  remember ;  the  poll  clerk  said  don't  go  out  ;  if  you  do  you  cannot 
come  back  again  ;  so  he  turned  and  came  back,  and  he  said  to  me  what 
is  your  objection  to  my  vote,  Mr.  Parker,  you  have  never  objected  to  it 
before  ;  and  I  replied  I  don't  discuss  voters'  qualifications  here,  and  I 
turned  to  the  returning-officer,  and  says,  I  require  him  sworn ;  so 
-the  returning-officer  took  the  book  to  swear  him,  and  I  said  oath 
"T,"  and  I  looked  over  and  saw  the  returning  officer  was  reading  oath 
T  "  to  him,  but  still  he  hesitated.  Q.  Who  did  ?  A.  Nixon  the  voter; 
«o  Harrison,  the  other  scrutineer,  said  your  vote  is  perfectly  good,  Tom  ; 
he  said  take  the  oath,  Tom,  take  the  oath  ;  I  will  be  responsible  ;  so  then 
he  took  the  oath  and  voted.  Q.  What  oath  was  read  to  him  ?  A.  Oath 
*'  T,"  the  farmer's  sons'  oath.  Q.  Did  you  have  a  copy  of  the  oath  ?  A. 
Yes,  I  had  a  copy  of  the  Act.  Q.  How  did  you  know  it  was  oath  "  T  ?  " 
A.  I  just  looked  over  it  and  could  see  it.  Q.  You  followed  the  reading  ? 
A.  I  could  see  when  he  began  to  read  what  he  was  reading  and  I  said 
oath  "T"  to  the  returning-officer  before  he  began.  Q.  And  was  this 
part  of  it,  "That  I  am  resident  with  my  father  within  this  electoral 
district  ?  "    A.  Yes,  sir,  that  is  the  last. 

And  Nixon  the  voter  on  his  examination  says  in  reply 
to  the  question  :  What  was  the  form  of  oath  administered 
to  you  ?  was  it  as  owner  or  owner's  son  or  farmer's  son  or 
which  ?  Answers,  farmer's  son. 

This  oath  "  T  "  is  the  form  of  oath  of  qualification  of  a 
person  whose  name  is  registered  as  a  voter  on  the  list  of 
voters  as  being  a  farmer's  son,  not  claiming  the  benefit  of 
the  provision  as  to  occasional  absence  as  a  mariner, 
£sherman  or  student. 
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I,  (B),  solely  swear  (or  if  he  is  one  of  the  persons  permitted  by  law  to^ 
affirm  in  civil  cases,  solemnly  affirm)  : 

1.  That  I  am  the  person  named  or  purporting  to  be  named,  by  the 
name  of  ,  (and  if  there  are  more  persons  than  one  of  the  same 
name  on  the  said  list,  inserting  also  his  addition  or  occupation)  on  the 
list  of  voters  for  polling  district  No.  ,  in  the  electoral  district  (or 
municipality)  of 

2.  That  I  am  a  British  subject  by  birth  (or  naturalization,  as  the  case 
may  be),  and  that  I  am  of  the  ixill  age  of  21  years. 

3.  That  I  have  not  voted  before  at  this  election,  either  at  this  or  at  any 
other  polling  place. 

4.  That  I  have  not  received  anything,  nor  has  anything  been  promised 
me  directly  or  indirectly,  either  to  induce  me  to  vote  at  this  election,  or 
for  loss  of  time,  travelling  expenses,  hire  of  team,  or  for  any  other  service 
connected  therewith  ; 

5.  That  I  have  not  directly  or  indirectly,  paid  or  promised  anything  to 
any  person  either  to  induce  him  to  vote  or  to  refrain  from  voting  at  this 
election  ; 

6.  That  I  am  a  resident  with  my  father,  (or  if  his  father  is  dead,  with 
my  mother)  within  this  electoral  district,  and  that  I  have  not  been  absent . 
from  such  residence  more  than  six  months  since  I  was  placed  on  the  list 
of  voters.    So  help  me  God. 

And  this  last  clause  is  that  which  it  is  claimed  the 
witness  could  not  truthfully  take  and  it  cannot  be  denied 
that  if  he  did  take  this  oath  he  did  take  a  false  oath  in  a. 
matter  wherein  an  oath  is  required  under  the  Act. 

This  statement  of  Mr.  Parker  I  must  accept  as  strictly 
true,  because  neither  the  returning-officer  nor  Harrison, 
the  scrutineer  of  Mr.  Montague,  were  called  to  show  that 
oath  "  was  not  regularly  and  properly  administered,  or 
that  any  portion  of  the  oath  was  omitted,  and  indepen- 
dent of  any  evidence  of  Parker  in  the  absence  of  any 
evidence  to  the  contrary  it  must  be  presumed  the  return- 
ing-officer did  his  duty.  If  he  did  not  do  so  the  sitting 
member  should  have  shewn  it. 

It  is  not  necessary  for  me  to  discuss  or  decide  a  question 
raised  on  the  argument,  viz. :  whether  a  voter  registered 
as  a  farmer's  son  has  a  right  to  choose  what  oath  he  will 
take,  because  in  this  case  he  actually  took  the  farmer's 
sons'  oath,  and  did  not  choose  or  offer  to  take  any  other. 
I  may  say,  however,  that  if  I  were  called  on  to  express  an 
opinion  I  should  require  much  more  than  I  have  heard  in 
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this  case  fco  conviace  me  that  a  voter  so  registered  has  any- 
such  right. 

The  questions  then  resolve  themselves  to  these  :  Was 
Harrison  the  agent  of  Mr.  Montague  at  this  polling  place, 
and  if  so,  did  he  compel  or  induce,  or  endeavour  to  induce, 
the  voter  Nixon  to  take  the  false  oath  ?  There  cannot  be 
a  doubt  that,  having  been  authorized  to  act  as  scrutineer 
at  the  polling  place  in  question,  he  was  there  as  the  agent 
■  of  the  candidate  appointing  him.  The  sections  of  the  Act 
'2G,  37  and  38  make  this,  in  my  opinion,  too  plain  for  argu- 
ment, they  are  as  follows  : 

3G.  In  addition  to  the  deputy  returning-ofEcer  and  the  poll  clerk,  the 
candidates  and  their  agents  (not  exceeding  two  in  number  for  each 
candidate  in  each  polling  station),  and,  in  the  absence  of  agents,  two 
-electors  to  represent  each  candidate  on  the  request  of  such  electors,  and 
no  others,  shall  be  permitted  to  remain  in  the  room  where  the  votes  are 
given,  during  the  whole  time  the  poll  remains  open  ; 

Provided  always,  that  any  agent  bearing  a  written  authorization  from 
the  candidate,  shall  always  be  entitled  to  represent  such  candidate  in 
preference  to,  and  to  the  exclusion  of  any  two  electors,  who  might  other- 
wise claim  the  right  of  representing  such  candidate  under  this  election. 
41  Vic.  ch.  6,  s.  4. 

37.  Any  person  producing  to  the  returning-officer  or  deputy  returning- 
officer,  at  any  time,  a  written  authority  from  the  candidate  to  represent 
him  at  the  election  or  any  proceeding  of  the  election,  shall  be  deemed  an 
agent  of  such  candidate  within  the  meaning  of  this  Act.  37  Vic.  ch.  9,  s. 
36. 

38.  One  of  the  agents  of  each  candidate,  and,  in  the  absence  of  such 
agent,  one  of  the  electors  representing  each  candidate,  if  there  is  such 
elector,  on  being  admitted  to  the  polling  station  shall  take  the  oath  to 
keep  secret  the  names  of  the  candidates  for  whom  any  of  the  voters  has 
marked  his  ballot  paper  in  his  presence,  as  hereinafter  required,  which 
oath  shall  be  in  the  form  Q  in  the  first  schedule  to  this  Act.  37  Vic.  ch. 
9,  s.  .36,  part. 

If  an  agent,  then  was  Harrison  guilty  of  the  corrupt 
practice  attributed  to  him  ?  The  voter,  it  appears  having 
turned  to  go  out,  the  poll  clerk  said  to  him  "  don't  go  out, 
if  you  do  you  cannot  come  back  again,"  so  he  turned  and 
came  back  and  after  asking  Parker  "  what  is  your  objection 
to  my  vote "  and  receiving  the  reply,  "  I  don't  discuss 
voters'  qualifications  here,"  and  requiring  him  to  be  sworn  ; 
and  while,  Parker  says,  "  the  officer  was  reading  oath  T  to 
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him,  but  he  still  hesitated."— (Q.  Who  did?  A.  Nixon  the- 
voter.) — Harrison  the  other  scrutineer  said  :  "Your  vote  is- 
perfectly  good,  Tom,  take  the  oath,  Tom — I  will  be- 
responsible."  "  So  he  took  the  oath  and  voted."  And 
Nixon  himself  says  in  answer  to  the  question  : 

Did  Harrison  take  any  part  when  your  vote  was  challenged  ?  A.  He- 
insisted  that  I  should  take  the  oath.  Q.  What  did  he  say  ?  A.  He  said 
my  vote  was  perfectly  good.  Q.  Anything  else  ?  A.  That  was  all ;  I 
took  his  word  and  went  and  voted. 

If  the  scrutineer  or  agent  representing  the  candidate^ 
chose  to  interfere  with  the  voter  and  urge  him  to  take  an 
oath  he  could  not  truthfully  take  and,  in  the  language  of 
the  voter  himself,  "  he  insisted  that  I  should  take  the  oath,, 
he  said  my  vote  was  perfectly  good,  I  took  his  word  and 
went  and  voted : "  and  further,  professed  to  assume  the 
responsibility  of  the  voter's  doing  so,  this,  in  my  opinion, 
was  such  a  wilful  inducing  or  endeavouring  to  induce  the- 
voter  to  take  a  false  oath  as  to  amount  to  a  corrupt 
practice. 

May  it  not,  indeed,  be  fairly  said  that  this  was  some- 
thing- more  than  mere  inducinof  or  endeavourinof  to  induce 
this  voter  to  take  this  oath  which,  but  for  the  agent's 
interference,  the  hesitating  voter  might  not,  and  from  his 
own  evidence,  most  probably  never  would  have  taken,  for 
he  says,  "  I  took  his  word  and  went  and  voted  ? "  Did 
not  this  insistance  that  he  should  take  the  oath,  and  this 
assumption  of  responsibility^  for  his  so  doing,  if  not 
amounting  to  a  legal  compelling  very  nearly  approach 
moral  compulsion  or  coercion  ?  This  having  been  done 
in  a  place  and  at  a  time  when  the  scrutineer  or  agent 
ought  not  to  have  interfered  with  the  voter,  who  should 
have  been  left  to  act  as  his  own  judgment  and  knowledge 
of  his  position  prompted,  and  on  his  own  responsibility^, 
constrains  me  to  the  conclusion  that  what  Harrison  did 
was  done  corruptly  and  wilfully  with  the  intention  of 
securing  a  vote,  at  all  hazards,  for  the  party  whom  he  was- 
representing  ;  for  I  cannot  think  he  would  have  been  sa- 
urgent  that  the  oath  should  be  taken  if  he  had  not  beert 
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well  assured  for  whom  the  voter  intended  to  vote  :  and  I 
tim  the  more  impressed  with  this  conviction  inasmuch  as- 
the  evidence  stands  uncontradicted,  and  I  cannot  doubt 
but  that  Harrison  would  have  been  examined  at  the  trial 
could  he  have  contradicted  the  evidence  of  Parker,  or  have^ 
shewn  that  what  he  did  was  done  under  a  misapprehension 
or  mistake  either  of  fact  or  law,  that  he  honestly  believed' 
the  voter  was  entitled  to  vote  and  could  truthfully  take 
the  oath,  and  that  what  he  did  was  not  done  wilfully  or 
corruptly.  As  no  excuse  or  justification  has  been  put 
forward  for  his  conduct  the  sitting  member  must  take  the 
consequence  of  his  improper  act  and  the  election  must  be- 
declared  void. 

Strong,  J. — I  have  the  misfortune  to  differ  from  the 
majority  of  the  court  in  the  Harrison-Nixon  case. 

The  particulars  of  this  charge  are,  as  they  have  just 
heen  stated  by  the  learned  Chief  J ustice,  that  Frederick 
Harrison,  who  was  the  scrutineer  for  the  respondent  at 
])olIing  place  No.  6,  in  the  township  of  Walpole,  induced 
Thomas  Nixon,  whose  name  appeared  on  the  registry  as  a 
voter,  to  take  a  false  oath  and  to  vote  though  not  qualified^, 
and  thereby  committed  a  corrupt  act,  as  an  agent,  sufficient 
to  avoid  the  election.  It  appeared  that  Nixon  wa.s 
leiiistered  as  a  farmer's  son  and  that  his  father  had  died,, 
on  the  4th  April,  1886,  before  the  final  revision  of  the  lists, 
hut  that  his  name  was  left  on  the  list  as  a  farmer's  son  ; 
that  the  oath  administered  to  him,  and  which  he  certainly 
could  not  properly  take,  was  oath  "  T "  which  reads  as 
follows  : 

I  am  a  resident  with  my  father  within  this  electoral  district,  and  that 
I  have  not  been  absent  from  such  residence  more  than  six  months  since  I 
was  placed  on  the  list  of  voters, 

and  that  he  nevertheless  took  this  oath. 

Two  witnesses  were  examined  on  this  charge,  the  voter 
Nixon  and  Parker,  the  scrutineer  for  the  petitioner  at  the 
poll  in  question. 
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What  is  said  by  Nixon  is  as  follows : — 

Q.  Did  Harrison  take  any  part  when  your  vote  was  challenged  ?  A. 
He  insisted  that  I  should  take  the  oath.  Q.  What  did  he  say  ?  A.  He 
-said  my  vote  was  perfectly  good.  Q.  Anything  else  ?  A.  That  was  all ; 
I  took  his  word  and  went  and  voted.  *  *  *  * 

Q.  The  deputy  returning-officer  I  suppose,  read  the  oath  over  to  you 
before  you  took  it  ?  A.  Yes,  sir.  Q.  Was  tliispartof  it  :  "  That  I  am  a 
resident  with  my  father  within  this  electoral  district  and  have  not  been 
absent  from  such  residence  more  than  six  months  since  I  w;is  ]daced  on 
the  list  of  voters  ?  A.  I  do  noc  remember  that  part  '*with  my  father,  etc." 


Q.  And  when  you  went  in  the  polling  booth,  as  I  understand,  the 
gentleman  who  was  there  was  Mr.  Parker  ?  A.  Yes,  sir.  Q.  Who  was 
thei-e  representing  Mr.  Colter,  required  you  to  be  sworn  ?    A.  Yes,  sir. 

Then  Parker  is  called  and  he  is  examined  by  the  counsel 
for  the  petitioner  : 

Q.  Were  you  there  when  Mr.  Nixon,  the  last  witness  came  to  vote  ?  A. 
Yes.  Q.  What  took  place  ?  A.  When  he  came  in  I  said  to  the  return- 
ing-officer, I  want  this  man  sworn  ;  Nixon  said  what  is  that  for  ;  he  said 
I  have  voted  here  three  or  four  times  and  you  have  never  said  anything  ; 

said,  well,  I  want  you  sworn  ;  so  he  turned  to  go  out— the  poll  clerk 
and  I  am  not  sure  whether  others  said  to  him.  Q.  The  poll  clerk — who 
do  you  mean  ?  A.  Andrew  Falls  ;  that  is  the  name  he  didn't  remember  ; 
the  poll  clerk  said  don't  go  out  ;  if  you  do  you  cannot  come  back  again  : 
so  he  turned  and  came  back,  and  he  said  to  me  what  is  your  objection  to 
my  vote,  Mr.  Pai^ker  ;  you.  have  never  objected  to  it  before  ;  and  I  replied 
I  don't  discuss  voters'  qualifications  here,  and  I  turned  to  the  returning 
■officer  and  says  I  require  him  sworn  ;  so  the  returning  officer  took  the 
book  to  swear  him,  and  I  said  oath  "  T,"  to  him,  but  still  he  hesitated. 
•Q.  Who  did  ?  A.  Nixon  the  voter  ;  so  Harrison,  the  other  scrutineer, 
said  your  vote  is  perfectly  good,  Tom  ;  he  said  take  the  oath,  Tom,  take 
the  oath  ;  I  will  be  responsible  ;  so  then  he  took  the  oath  and  voted.  Q. 
What  oath  was  read  to  him?  A.  Oath  "T,"  the  farmers'  sons'  oath. 
Q.  Did  you  have  a  copy  of  the  oath  ?  A.  Yes,  1  had  a  copy  of  the  Act. 
Q.  How  did  you  know  it  was  oath  "  T  "  ?  A.  I  just  looked  over  it  and 
could  see  it.  Q.  You  followed  the  reading  ?  A.  I  could  see  when  he 
began  to  read  what  he  was  reading  and  I  said  oath  "  T  "  to  the  returning 
officer  before  he  began.  Q.  And  was  this  part  of  it,  "  That  I  am  resident 
with  my  father  within  this  electoral  disti-ict  "  ?  A.  Yes,  sir,  that  is  the 
last. 

On  cross-examination  he  says  : — 

Q.  You  turned  to  the  returning-officer  and  said  what  ?  A.  I  want  him 
sworn.  Q.  Now  what  further  ?  A.  He  hesitated  again  and  Harrison 
said  your  vote  is  perfectly  good,  Tom,  and  he  rose  partly  off  liis  feet,  he 
.says  take  the  oath,  Tom,  take  the  oath  Tom,  I  will  be  responsible.  Q. 
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What  did  you  say  to  that?  A.  Nothing.  Q,.  Then  what  did  yon  do! 
-A.  Went  to  the  returning-otficer,  took  the  book,  I  said  oath  "T."  Q. 
"Thereby  meaning  ?    A.  The  farmer's  sons'  oath.    Q.  Then  what  did  the 

returning-offieer  do  ?  A.  He  read  the  oath,  read  the  farmer's  sons'  oath. 
'Q.  Did  you  hear  him  reading  it  ?    A.  Yes. 

Now  upon  this  evidence  the  learned  judge  found  that 
Nixon  had  a  good  vote  and  concluded  his  adjudication  on 
the  charge  as  follows: — 

Now,  under  those  circumstances,  can  it  be  found  that  Mr.  Harrison 
wilfully  and  corruptly  induced  Thomas  Nixon  to  take  a  false  oath  in 
order  that  his  vote,  which  was  perfectly  good  without  any  false  oath, 
might  be  put  in  ?  I  think  that  such  a  finding  would  not  be  justified  by  the 
facts,  and  I  find  therefore  that  Mr.  Harrison  did  not  wilfully  and 
corruptly  induce  Thomas  Nixon  to  take  the  oath  which  he  did,  and  I 
•dismiss  that  charge  also. 

As  regards  agency  I  am  not  clear  that  Harrison  who 
was  a  mere  scrutineer,  and  therefore  an  agent  with  a 
limited  authorit}^  was  an  agent  for  whose  corrupt  acts  the 
respondent  was  according  to  the  general  law  of  elections 
answerable.  But  I  will  assume  rather  than  admit  that  he 
was  such  an  agent.  We  have  then  to  consider  the 
provisions  of  the  law  applicable  to  the  cases  and  tltese  are 
contained  in  sees.  90,  91  and  93  of  the  Dominion  Elections' 
Act: 

Sec.  90  enacts  that : 

Every  candidate  who  corruptly,  by  himself,  or  by  or  with  any  other 
person  on  his  behalf,  compels  or  induces  or  endeavours  to  induce  any 
person  to  personate  any  voter,  or  to  take  a  false  oath  in  any  matter 
wherein  an  oath  is  required  under  this  Act,  is  guilty  of  a  misdemeanour, 
etc. 

And  sec.  91  declares  that: 

The  ofi"ences  of  bribery,  treating,  or  undue  influence,  or  any  of  such  of- 
fences, as  defined  by  this  or  any  other  Act  of  the  Parliament  of  Canada, 
personation  or  the  inducing  any  person  to  commit  personation,  or  any 
wilful  offence  against  any  one  of  the  seven  sections  of  this  Act  next 
preceding,  are  corrupt  practices  within  the  meaning  of  this  Act. 

And  sec.  93  : 

If  it  is  found  l)y  the  report  of  any  court,  judge  or  other  tribunal  for  the 
trial  of  election  petitions,  that  any  corrupt  practice  has  been  committed 
by  any  candidate  at  an  election,  or  by  his  agent,  whether  with  or  Avith- 
oiitthe  actual  knowledge  and  consent  of  such  candidate,  if  he  has  been: 
elected  shall  be  void. 

70 — vor..  I.  E.C. 
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Ndw  it  is  apparent  that  these  provisions  do  apply  to^ 
make  the  inducing  a  voter  to  take  a  false  oath  by  an 
;>gent  a  corrupt  practice  avoiding  the  election,  provided  it 
is  done  (as  required  b}^  section  90)  "  corruptly,"  and  (as- 
required  by  sec.  91)  wilfully." 

Then  can  it  be  said  on  the  evidence  that  Harrison  acted 
"  corruptly  "  and  "  wilfully  ? " — I  am  of  opinion  that  it 
cannot.  Supposing  that  Harrison  was  aware  of  the 
father's  death,  it  appears  to  nie  that  he  acted  in  perfect 
good  faith  when,  assuming  very  naturally,  though  in  point 
of  law  1  admit  erroneously,  that  Nixon,  registered  as  a 
farmer's  son,  did  not  lose  his  vote  because  he  had  become 
the  actual  owner  of  the  property  on  which  he  had  resided 
with  his  father,  he  encouraged  him  to  take  the  oath 
appropriate  to  his  actual  status  as  a  voter.  That  Harrison 
did  or  said  anything  to  induce  Nixon  to  take  oath  "T  "  or 
any  other  particular  form  of  oath  is  not  proved.  He  is. 
therefore  to  be  regarded  as  having  instigated  Nixon  only 
to  take  such  an  oath  as  appropriate  to  his  case.  This  I 
cannot  hold  to  have  been  a  wilful  and  corrupt  inducement 
to  take  a  false  oath. 

2nd.  Further  Nixon  was  originally  registered  as  a 
farmer's  son  and  at  the  time  he  was  registered  it  was  true*, 
his  father  died  in  April,  1886,  and  this  election  took  place 
in  1887.  There  is  no  proof  that  Harrison  knew  that 
Nixon's  father  was  dead,  in  which  case  oath  "  T  "  would 
have  been  the  proper  oath. 

I  must  hold,  therefore,  that  the  act  was  not  a  wilful  one,, 
w^as  free  from  any  corrupt  intent,  and  I  consequently 
agree  in  the  conclusion  of  the  learned  judge  at  the  trial 
that  the  charge  was  not  proved. 

There  is  another  charge,  that  Allen,  a  scrutineer  for  the- 
respondent,  induced  Dougherty,  a  voter  to  take  a  false 
oath.  It  occurred  at  polling  place  No.  o,  in  the  township 
of  Walpole. 

This  charge,  in  my  opinion,  wholly  fails.  The  facts  are 
that  Dougherty  removed  from  the  house  his  father  resided 
in  into  another  house  on  the  same  farm,  but  that  he 
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occupied  this  last  house  as  a  caretaker  or  servant  o£  his 
father,  the  possession  being  clearly  in  the  father.  As- 
suming that  agency  was  proved,  and  that  is  a  very 
considerable  assumption  for  there  is  much  doubt  about  it, 

1  hold  with  the  learned  judge  that  the  voter  had  a 
perfectly  good  vote  and  was  able  consistently  with  the 
truth  to  take  the  oath  which  was  administered  to  him. 

3rd.  As  to  the  charge  that  the  deputy  returning-officer 
at  polling  place  No.  4,  Oneida,  put  into  the  ballot  box  and 
counted  ballots  not  duly  received  from  electors  and  which 
is  thus  referred  to  in  the  notice  of  appeal : 

5.  The  charge  that  the  deputy  returning-officer  at  polling  sub-divisioii 
No.  4  in  the  township  of  Oneida,  put  into  the  ballot  box  and  counted 
ballots  not  duly  received  from  the  electors  in  the  lawful  performance  of 
his  duties  as  deputy  returning-officer  at  the  said  election. 

I  am  clear  there  is  nothing  in  this  case.  It  relates  only 
to  one  ballot  which  could  not  affect  the  result  of  the 
election.  Moreover  the  county  judge  on  the  recount  made 
such  an  allowance  in  favour  of  the  defeated  candidate  as 
afforded  a  sufficient  remedy  for  any  in-egularity  which  the 
evidence  establishes. 

Another  case  is  charge  No.  6  in  the  notice  of  appeal^ 
viz. : 

The  charge  that  the  deputy  returning-officer  at  polling  sub-division  No. 

2  in  the  township  of  Oneida,  improperly  marked  ballots  received  by  him 
at  the  said  election,  from  electors  before  depositing  the  said  ballots  in  the 
ballot  box,  and  thereby  prevented  the  said  ballots  from  being  counted  at 
the  said  election,  and  the  ruling  of  the  learned  judge,  rejecting  the 
evidence  on  behalf  of  the  petitioner  which  was  tendered  by  him  at  the 
trial  in  support  of  the  said  charge. 

Nothing  could  be  made  of  this  charge  without  admit- 
ting the  evidence  of  voters  to  show  how  they  voted.  This 
I  hold  cannot  be  done.  To  do  so  would,  in  my  opinion,  be 
a  direct  violation  of  the  Act  which  requires  secrecy.  Sec. 
7,  of  the  Dominion  Elections'  Act,  enacts: 

No  person  who  has  voted  at  an  election  shall,  in  any  legal  proceeding 
questioning  the  election  or  return,  be  required  to  state  for  whom  he  voted. 

It  is  no  answer  to  this  to  say  that  secrecy  is  imposed  for 
the  benefit  of  the  voter  and  that  he  can  waive  it,  for  I  hold 
secrecy  to  be  imposed  as  an  absolute  rule  of  public  policy^ 
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and  that  it  cannot  be  waived.  The  whole  purview  of  the 
law  is  different  from  the  English  Act  and  from  the  Ontario 
Act.  I  am  of  opinion,  therefore,  that  the  learned  judge 
rightly  rejected  the  evidence,  though  I  may  not  be  able  to 
agree  with  the  grounds  he  put  it  upon. 

The  next  charge  that  is  important  is  stated  as  follows  in 
the  notice  of  appeal : — 

7.  The  charge  that  many  persons  voted  at  the  said  election  who,  for 
different  reasons  were  not  qualified  to  vote  thereat,  and  the  refusal  of  the 
learned  judge  at  the  trial  to  enquire  into  the  right  at  the  time  of  the 
election  of  any  person  to  vote  thereat,  if  the  name  of  such  person  appeared 
on  the  list  of  voters  as  finally  revised,  and  certified  by  the  revising 
barrister  and  the  rejection  by  the  learned  judge  at  the  trial  of  the  evidence 
tendered  on  behalf  of  the  petitioner  to  establish  that  many  persons  who 
voted  at  the  said  election,  had  between  the  time  of  the  final  revision  of 
the  voters'  list  by  the  revising  barrister  and  the  date  of  the  said  election, 
forfeited  the  right  to  vote  thereat. 

This  principally  relates  to  the  case  of  farmer's  sons 
whose  votes  were  impeached.  It  appears  to  me  that  the 
<3vidence  was,  if  admissible  in  other  respects,  material, 
inasmuch  as  if  it  were  shewn  that  bad  votes  were  received 
more  in  number  than  respondent's  majority  that  would  be 
sufficient  to  avoid  the  election.  Then,  as  regards  the 
qualification  of  farmer's  sons,  I  think  it  clear  that  the 
registry  was  not  conclusive,  though  as  regards  qualification 
founded  on  ownership  it  appears  to  be  conclusive. 

I  found  this  opinion  on  section  41,  which  is  as  follows  : 
41.  Subject  to  the  provisions  hereinafter  contained  all  persons  whose 
names  are  registered  on  the  list  of  voters  for  polling  districts  in  any 
-electoral  district,  in  force  under  the  provisions  of  "  The  Electoral 
Franchise  Act"  or  of  the  Act  passed  in  the  session  held  in  48th  and  49th 
years  of  Her  Majesty's  reign  and  intituled  "  An  Act  respecting  the 
Electoral  Franchise  "  on  the  day  of  the  polling  at  any  election  for  such 
■electoral  district,  shall  be  entitled  to  vote  at  any  such  election  for  such 
electoral  district  and  no  other  person  shall  be  entitled  to  vote  thereat. 

read  in  conjunction  with  section  45  sub-sec.  2  enacting 
that 

Such  elector,  if  required  by  the  deputy  returning- officer,  the  poll  clerk, 
one  of  the  candidates  or  one  of  their  agents,  or  by  any  elector  present, 
shall  before  receiving  his  ballot  paper,  take  the  oath  of  qualification  in 
the  form  S.  or  in  one  of  the  forms  T,  U,  V,  or  W,  in  the  first  schedule  to 
this  Act,  as  the  circumstance  of  the  case  require — which  oath  the  deputy 
returning- officer  and  poll  clerk  are  each  hereby  authorized  to  administer. 
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And  the  last  paragraph  of  oath  "  T," 

That  I  am  a  I'esident  with  my  father  within  this  electoral  district,  and' 
that  I  have  not  been  absent  from  such  residence  for  more  than  six  months- 
since  I  was  placed  on  the  said  list  of  voters. 

Now  I  contend  that  the  proper  construction  of  these 
provisions  is  that  no  one  is  to  vote  who  has  not  the 
qualification  arising  out  of  a  continuous  residence  subse-^ 
quent  to  registration,  for  I  say  that  sec.  41  is  subject  ta 
the  exception  afterwards  contained  in  sec.  45,  sec.  2,  which 
by  requiring  the  oath  of  qualification,  makes,  in  my  opinion, 
the  fact  of  the  continuance  of  the  qualification,  stated  in 
the  last  paragraph  of  oath  "  T,"  of  residence  with  the 
father  essential  as  a  preliminary  to  the  right  to  vote.  It- 
is  true  that  it  makes  the  oath  sufficient  evidence  for  the 
purpose  of  authorizing  the  reception  of  the  vote,  but  it 
does  not,  in  my  opinion,  make  it  conclusive  evidence,  and 
therefore  on  a  scrutiny  further  enquiry  is  admissible,  aud 
if  it  is  shewn  that  a  larger  number  of  bad  votes  than  the 
majority  were  admitted  the  election  ought  to  be  set  aside, 
though  the  seat  could  not,  of  course,  be  awarded,  inasmuch 
as  no  voter  can  be  asked  how  he  voted.  Stowe  v.  Jolliffey 
L.  E.  9  C.  P.  446  ;  does  not  apply.  The  registry  there 
was  conclusive,  here  it  is  not. 

Therefore  it  appearing  that  evidence  duly  tendered  at 
the  trial  was  improperly  rejected,  there  should  be  further 
enquiry  and  the  witnesses  whose  evidence  was  so  rejected 
should  be  examined  pursuant  to  sec.  51  ss.  3  of  the 
Contro verted  Elections'  Act,  R.  S.  C.  ch.  9  ;  and  the  appeal 
should  be  ordered  to  stand  over  for  that  purpose. 

FoURNiKR,  J. — La  petition  se  plaignant  de  1  election  de 
Tintime  contient  les  allegations  ordinaires  de  corruption  et 
allegue  en  outre  que  des  bulletins  ont  ete  admis  et  rejetes 
illegalenient  ainsi  que  beaucoup  d'autres  irregularites,  et 
conclut  a  I'annulation  de  I'election.  Sur  les  trente-neuf 
accustions  de  menees  corruptrices  contenues  dans  les  par- 
ticularitds,  I'enquete  a  eu  lieu  dans  un  grand  nombre  de 
cas,  et  a  ^t^  abandonn^e  dans  plusieurs  autres.  L'intim^ 
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avait  donne  avis  qu'il  procederait  a  la  preuve  sur  des  ac- 
cusations recriminatoires.  Mais  la  petition  ayant  et6  re- 
jetee  en  entier,  il  ne  s'est  pas  trouvd  dans  I'obligation  de 
proceder  sur  ces  charges. 

Parmi  les  accusations  rejetees  par  I'honorable  juge  Street 
qui  a  preside  au  proces  et  au  sujet  desquelles  il  y  a  appel, 
se  trouve  la  huitieme  qui  est  enoncee  dans  les  termes 
suivants : 

80,  Frederick  Harrison,  a  resident  of  the  township  of  Walpole,  an  agent 
of  the  respondent  did,  at  polling  station  number  six,  in  the  township  of 
Walpole,  induce  Thomas  Nixon,  a  resident  of  the  township  of  Walpole,  to 
take  a  false  oath  at  the  poll  and  to  vote  at  the  said  election,  although  not 
qualified  to  do  so. 

La  preuve  de  cette  accusation  faite  par  Thomas  Nixon 
le  voteur  lui-meme  et  par  William  Parker,  I'agent  de 
I'autre  candidat,  W.  Colter,  est  si  complete,  qu'elle  ne  laisse 
aucun  doute  sur  I'existence  du  fait  impute. 

Nixon  s  etant  presente  pour  voter,  Parker,  I'agent  de 
Colter,  le  requit  de  preter  serment ;  il  s'en  plaignit,  mais  la 
demande  ayant  ete  reiteree,  il  fit  quelques  pas  pour  sortir 
du  poll.  Changeant  subitement  d'id^e,  il  revint  sur  ses 
pas  et  se  plaignit  de  nouveau  de  ce  que  I'agent  exigeait  de 
lui  le  serment  de  qualification.  L'agent  Parker  ayant 
encore  insiste,  le  depute-ofiicer  rapporteur  commen9a  a  lire 
la  formule  du  serment  de  qualification  pour  les  voteurs 
enr^gistres  sur  la  liste  des  fils  de  fermiers.  Nixon  hesitait 
encore,  lorsque  Harrison,  I'agent  du  membre  siegeant  se 
levant  a  demi,  interrompit  I'officier  rapporteur  en  disant  au 
voteur : 

Your,  vote  is  perfectly  good,  Tom,  take  the  oath,  Tom,  take  the  oath  ; 
I  will  be  responsible. 

Immediatement  apres  ces  paroles,  Nixon  fit  le  serment 
requis  et  vota.  Les  memes  faits  sont  aussi  prouves  par 
Wm.  Parker,  de  la  maniere  la  plus  positive.  Dans  son 
temoignage,  Nixon  dit  a  propos  de  I'intervention  de 
Harrison,  que  ce  dernier  voyant  I'objection  a  son  vote 
insista  a  ce  qu'il  fit  serment. 

Harrison  insisted  that  I  should  take  the  oath.  He  said  my  vote  was 
perfectly  good.    That  was  all,  I  took  his  word  and  went  and  voted. 
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Le  serment  prete  par  Nixon  est  celui  de  la  formule  T. 
concernant  les  fils  de  fermiers,  se  terrainant  par  la 
declaration  : 

That  I  am  a  resident  with  my  father  within  this  electoral  District,  and 
that  I  have  not  been  absent  from  such  residence  more  than  six  months 
since  I  was  placed  on  the  list  of  voters,  etc. ,  etc. 

L'agence  de  Harrison  est  prouvee.  II  avait  ete  speci- 
alement  norame  par  ecrit  pour  representer  I'intime  a  ce 
poll.  II  etait  de  son  devoir  de  proteger  les  interets  de 
I'intime  en  resistant  a  des  objections  non  fondees  qui 
auraient  pu  empecher  des  voteurs  de  donner  leurs  votes  en 
faveur  de  son  candidat.  Mais  celle  qui  avait  ete  prise 
contre  Nixon  etait  bien  fondee.  Porte  sur  la  liste  des 
voteurs  comme  fils  de  ferrnier,  demeurant  avec  son  pere,  il 
<ivait,  lors  de  son  vote  perdu  depuis  longtemps  sa 
qualification  de  voteur,  par  le  deces  de  son  pere.  II  avait 
aussi  laisse  la  propriete  sur  laquelle  il  avait  ete  qualifie 
lorsqu'il  demeurait  avec  son  pere,  pour  aller  demeurer  avec 
une  de  ces  soeurs  sur  une  autre  propriete.  II  netait 
enregistre  comme  voteur  qu'en  qualite  de  fils  de  ferrnier  et 
en  aucune  autre  qualite  sur  aucune  autre  liste.  C'est 
■ainsi  qu'il  a  vote.  Le  serment  qu'il  a  prete  qu'il  etait 
resident  dans  le  district  electoral  avec  son  pere  etait 
evidemment  faux  et  tout-a-fait  contraire  a  la  verite.  11 
don  lie  lui-meme  la  date  du  deces  de  son  pere  dans  son 
temoignage  comme  ayant  eu  lieu  le  4  avril  1886.  Samere 
etait  morte  depuis  environ  dix  ans.  II  n'a  pas  prete  le 
serment  sans  beaucoup  d'hesitation,  comme  on  I'a  vu  par 
son  propre  recit.  Sans  I'insistance  de  Harrison,  il  est  clair 
qu'il  serait  retourne  sans  voter.  Ses  hesitations  sont 
faciles  a  comprendre,  il  lui  repugnait  sans  doute  beaucoup 
de  faire  le  serment  qu'il  residait  avec  son  pere  mort  depuis 
19  mois.  Mais  presst^  par  Harrison,  son  voisin  qui  savait 
aussi  bien  que  lui  la  mort  de  son  pere  et  qui,  d'apres  sa 
maniere  de  lui  adresser  la  parole,  semble  etre  avec  lui  sur 
un  pied  de  familiaiite  intime,  il  a  fini  parse  laisser  persuader 
qu'il  n'y  avait  pas  de  mal  a  faire  ce  serment ;  il  a  pu  tout 
probablement  se  croire  degage   en  conscience  de  tout© 
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responsabilite  par  le  ton  persuasif  et  la  persistance  de- 
Harrison  a  lui  rep^ter  que  son  vote  etait  bon  et  a  lui  dire 
de  voter,  qu'il  prenait  tout  sur  sa  responsabilite.  Sana 
I'intervention  de  Harrison,  il  eut  sans  doute  suivi  sa  pre^ 
miere  pensee  de  s'en  aller  sans  voter;  evidemment  ce  vote 
nest  du  qu a  la  pressiori  exerc^e  sur  Nixon  par  Harrison., 
Ge  dernier  ne  pouvait  certainement  pas  etre  de  bonne  foi 
lorsqu'il  ngissait  ainsi,  il  ne  pouvait  ignorer  la  mort  du  pere- 
de  Nixon  dont  une  des  pvoprietes  adjoignait  la  sienne. 
Dans  tous  les  cas  puisqu'il  prenait  sur  Jui  d'afFirmer  la 
vaiidite  du  vote,  tandis  qu'il  etait  clairement  illegal,  sa. 
conduite  a  eu  I'effet  de  rendre  I'intime  responsable  des. 
consequences  de  son  action.  S'il  ignorait  la  veritable 
position  de  Nixon  fils,  il  aurait  du  s'en  informer  avant  d'eu 
parler  avec  autant  d'assurance  qu'il  I'a  fait.  Comme  tant. 
d'autres,  il  a  mis  plus  de  zele  que  de  discretion  dana 
Texercise  de  ses  fonctions  comme  agent  et  son  principal 
doit  malneureusement  en  supporter  les  consequences. 

Harrison  s'est  done  en  connaissance  de  cause  rendu, 
coupable  du  fait  d"induire  Nixon  a  faire  un  faux  serment. 
L'offense  qu'il  a  ainsi  commise  est  d^finie  comme  suit  par- 
la  section  90  de  I'acte  des  elections,  declai  ant : 

That  every  candidate  who  corruptly  by  himself,  or  by  a^ny  other  person 
on  his  behalf,  induces  or  endeavours  to  induce  any  person  to  take  any  false 
oath  in  any  matter  wherein  an  oath  is  required  under  the  Act,  is  guilty  of 
a  misdemeanour. 

Par  la  section  soivante,  91  me,  il  est  declare  que 

Any  wilful  offence  against  any  one  of  the  seven  sections  of  this  Act 
next  preceding,  are  corrupt  practices  within  the  meaning  of  this  Act. 

Le  fait  d'avoir  induit  Nixon  a  faire  un  faux  serment  est 
clairement,  d'apres  ces  sections,  une  menee  corruptrice 
commise  par  un  agent  de  I'intimie,  et  a  eu  en  consequence 
TefFet  dWecter  la  le'galit^  de  I'election. 

Dans  la  section  90,  le  mot  corruptly  ne  signifie  pas 
d'une  maniere  absolue  que  I'acte,  qualifid  ainsi,  a  ete  fait 
dans  un  but  immoral,  malhonnete  ou  avec  malice.  Ce 
mot  y  est  plutot  employe  pour  signifier  que  Facte  vise  par 
cette  expression  est  une  violation  de  la  prohibition  du 
statut  a  cet  egard  {Cooper  v.  Blade,  6  H.  L.  Cas.).    II  n'dtait 
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pas  necessaire  de  faire  la  preuve  que  Harrison,  en  agissant 
comme  ii  I'a  fait,  avait  une  intention  malhonnete  et  im- 
morale.  Toutefois  il  n'a  pas  offert  son  serment  pour 
expliquer  ses  recommandations.  Cependant  Topinion  de 
I'honorable  jiige  a  ete  que  la  preuve  de  I'intention  d& 
Harrison  aurait  du  etre  faite,  mais  elle  est  contraire  a 
i 'interpretation  adoptee  par  les  autorites  suivantes  : 

All  the  judges  have  considered  that  the  word  'corruptly'  

means,  with  the  object  and  intention  of  doing  that  thing  which  the  statute 
intended  to  forbid.  It  does  not  mean  corrupt  in  the  sense  in  which  you. 
iiiay  look  upon  a  man  as  being  a  knave  or  a  villain. 

Per  Mr.  Justice  Blackburn  in  The  North  Norfolk  Case,  1  O'M.  & 
1236,  at  page  242. 

And  in  discussing  the  meaning  of  the  word  in  considering  whether 
treating  had  or  had  not  been  done  corruptly,  Mr.  Justice  Blackburn  says, 
' '  the  point  to  be  considered  is.  Was  it  given  with  an  intent  to  influence 
the  election  ? " 

The  Wallingford  Case,  1  O'M.  &  H.  57,  at  p.  59. 

The  word  '  corruptly  '  means  contrary  to  the  intention  of  this  Act,  witk 
a  motive  or  intention  by  means  of  it  to  produce  an  effect  upon  the  election » 

Per  Mr.  Justice  Blackburn  in  The  Hereford  Case,  1  O'M.  &  H.,  at  p„ 
195. 

This  language  is  quoted  with  approval  by  Mr.  Justice  Mellor  in  The 
Launceston  Case.  2  O'M.  &  H.  129,  at  p.  133. 

And  by  Mr.  Baron  Dowse  in  The  Carriclcfergus  Case,  3  O'M.  &  H.  at 
p.  91. 

See  also,  on  the  same  subject-  The  Louth  Case,  3  O'M.  &  H.  161. 
Harrison  connaissait  parfaitement  I'objection  faite  a. 
Nixon,  il  avait  entendu  Parker  demander  Tad  ministration 
du  serment  suivant  la  formule  T.  au  sujet  du  fils  d& 
fermier;  il  avait  ete  temoin  des  hesitations  de  INixon,  mair^. 

crainte  de  perdre  un  vote  pour  I'intim^  le  dominaife 
tellement,  qu'il  a  exerce  toute  la  piession  dont  ii  etaii 
capable  sur  ce  jeune  homme  pour  Tengager  a  preter  un 
serment  faux.  Non  seulement  Harrison  avait  i'intention 
d'assurer  un  vote  a  son  candidat,  mais  il  y  a  mis  de  la 
j)ersistance  et  I'a  obtenu  au  moyen  d'un  serment  faux.  II 
fst  inutile  d'en  dire  da  vantage  pour  prouver  que  I'actet 
de  Harrison  a  dte  fait  volontairement  et  non  par  inadver- 
tance.  II  a  manifesto  sa  volont^  assez  sou  vent  et  n'a  du 
«()n  succes  qu'a  ses  efforts  r^iteres.  Quels  que  soient  les 
motifs  qu'on  lui  suppose  son  acte  a  ete  au  moins  wilful 
71 — VOL.  I.  E.G. 
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dans  le  sens  d'intentionnel,  tel  qu'il  a  ete  interpr^te  par  cette 
cour  dans  la  cause  de  I'^lection  de  Selkirk,  Young  v.  Smith, 
4  Can.  S.  C.  R.  494. 

Je  suis  en  consequence  d'avis  que  pour  ce  seul  fait  de 
Harrison  I'^lection  doit  etre  annulee  et  I'appel  maintenu 
avec  d^pens. 

Taschekeau,  J. — I  am  of  the  opinion  that  this  election 
should  be  annuled  on  the  Harrison-Nixon  charge,  at  No. 
6  Walpole  polling  division. 

The  facts  relating  to  this  charge  are  as  follows : 

Thomas  Nixon  voted  at  the  election.  His  name  was  on 
the  voters'  list  as  a  farmer's  son  and  not  in  any  other 
capacity.  He  is  an  unmarried  man,  living  with  his  sister, 
on  the  property  in  respect  of  which  he  voted;  his  mother 
died  some  years  ago,  his  father  also  at  the  time  of  the 
election,  had  been  dead  a  little  more  than  nineteen  months. 

Nixon's  post-office  is  Hagersville,  and  he  has  lived  on 
the  place  ever  since  he  was  born. 

The  respondent's  agent  at  this  polling  place  was  Frede- 
rick Harrison  whose  post-office  is  also  Hagersville,  and 
who  appears  assessed  as  owner  of  the  next  farm  to  Nixon, 
in  the  adjoining  concession. 

When  Nixon  came  to  vote,  one  of  the  scrutineers  at  the 
poll  required  that  he  should  be  sworn;  Nixon  expostulated, 
hut  the  demand  was  repeated,  and  Nixon  thereupon  turned 
to  go  out,  but  came  back  and  again  remonstrated  with  the 
scrutineer,  and  was  again  met  with  the  demand  that  he  be 
sworn. 

The  deputy  returning-officer  began  to  read  to  him  the 
form  of  oath  for  persons  registered  on  the  list  as  farmers* 
sons,  but  Nixon  still  hesitated,  when  Harrison  partly  rising 
off  his  feet  and  interrupting,  said  :  "  Your  vote  is  perfectly 
good,  Tom ;  take  the  oath,  Tom,  take  the  oath ;  I  will 
be  responsible,"  and  thereupon  Nixon  took  the  farmers* 
sons'  oath  and  voted. 

Nixon  states  in  his  account  of  what  took  place,  that  on 
his  vote  being  challenged  Harrison  "  insisted  that  I  should 
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-take  the  oath.    He  said  my  vote  was  perfectly  good. 
That  was  all ;  I  took  his  word  and  went  and  voted." 

On  these  words  the  petitioner  alleges  the  said  Harrison, 
4in  agent  of  the  respondent,  induced  or  endeavoured  to 
induce  the  said  Thomas  Nixon  to  take  a  false  oath  when 
tendering  his  vote  at  the  polls  and  was  thereby  guilty  of  a 
<;orrupt  practice  under  the  Dominion  Elections'  Act,  sec.  90 
which  provides  that  every  candidate  who  corruptly  by 
himself,  or  by  any  other  person  on  his  behalf,  induces  or 
endeavours  to  induce  any  person  to  take  any  false  oath  in 
any  matter  wherein  an  oath  is  required  under  the  Act,  is 
guilty  of  a  misdemeanour,  and  sec.  91  by  which  any  wilful 
offence  against  the  preceding  section  is  made  a  corrupt 
practice  within  the  meaning  of  the  Act.  As  to  the  facts 
there  can  hardly  be  any  dispute. 

First,  as  to  Harrison's  agency,  there  is  no  room  for  doubt, 
fie  was  specially  appointed  by  the  respondent  in  writing 
to  represent  him  at  this  poll,  and  it  was  in  the  course  of 
his  duty  as  such  representative  of  the  respondent  that  he 
interfered  to  have  Nixon's  vote  taken. 

2nd.  The  oath  which  Nixon  took  was  unquestionably 
taken  in  a  matter  wherein  the  statute  required  an  oath  to 
be  taken.  One  of  Colter's  scrutineers  requiring  it,  Nixon 
could  not  get  a  ballot  paper  without  taking  the  oath,  and 
the  farmer's  sons'  oath,  he  being  on  the  list  as  such,  was 
the  only  one  that  could  be  administered  to  him  as  was 
shown. 

3rd.  It  is  as  conclusively  established  that  the  oath  he 
took  was  a  false  one.  He  swears  that  he  was  then  re- 
sident with  his  father  within  this  electoral  district ;  yet 
his  father  had  been  dead  nearly  two  years. 

4th.  Harrison  induced  Nixon  to  take  the  oath.  In  fact, 
he  would  not  have  taken  it,  it  is  plain  from  the  evidence, 
if  Harrison  had  not  interfered  to  induce  him  to  do  so.  He 
says  that  Harrison  insisted  he  should  take  the  oath,  and 
he  said  "  my  vote  was  perfectly  good.  I  took  his  word 
and  went  and  voted." 

Now,  was  this  act  of  Harrison  a  wilful  act  and  one 
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corruptly  done  within  the  meaning  of  the  Elections'  Act  ? 
It  is  settled  law  that  the  word  "corruptly"  as  used  in  sec. 
90  of  the  Elections'  Act  does  not  mean  "  wickedly,  im- 
morally or  dishonestly,"  neither  can  it  mean  "consciously" 
or  with  intent  to  commit  an  offence.  The  word  means, 
as  per  Lord  Cran worth,  in  Cooler  v.  Slade,  6  H.  L.  C. 
746 ;  "  in  violation  of  that  which  this  statute  was  passed- 
to  prohibit." 

Here  Harrison's  object  and  intention  is  manifest.  He 
heard  the  objection  raised  to  Nixon's  vote ;  he  knew  the 
point  of  the  objection,  as  the  scrutineer  who  objected 
had  also  stated  the  particular  form  of  oath  which  he 
demanded  to  be  administered,  viz. : — that  for  a  farmer's  son 
not  claiming  the  benefit  of  the  provisions  as  to  occasional 
absence ;  he  had  seen  Nixon  in  the  first  place  turn  away 
unwilling  to  take  the  oath  ;  he  saw  him  then  hesitating ; 
the  voter  was  a  young  man  ;  Harrison  was  manifestly 
alarmed  lest  a  vote  should  be  lost  to  the  respondent  if 
something  was  not  promptly  done  to  reassure  the  voter 
and  encourage  him  into  taking  the  oath  ;  he  hastened  to 
assume  the  responsibility  of  what  he  was  urging  Nixon  to 
do  ;  he  heard  the  oath  read  containing  the  averment  of  resi- 
dence with  the  father,  but  said  not  a  word  to  retract  or 
modify  the  urgency  of  his  previous  language;  he  mani- 
festly acted  with  the  object  and  intention  of  securing  the 
vote  at  all  hazards,  even  though  it  was  necessary  that  the 
untrue  oath  should  first  be  taken. 

He  could  not  have  believed  that  Nixon's  father  was 
living ;  and  the  respondent  did  not  attempt  to  bring  him 
in  the  witness  box  to  swear  to  that  belief.  He  lives  in  the 
same  place  as  Nixon,  and  is  the  owner  of  a  farm  next  to 
Nixon,  in  the  adjoining  concession.  He  knows  him 
intimately  as  is  evidenced  by  the  familiar  way  in  which 
he  addresses  him  "  take  the  oath,  Tom,  take  the  oath  ?  " 

This  with  the  fact  of  his  not  coming  forward  to  swear 
the  contrary  cannot  but  create  a  strong  presumption  that 
he  knew  of  Nixon's  father's  death.  But  even  without, 
this  knowledge  the  corrupt  act  is  proved.    He  induced 
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•Nixon  to  knowingly,  wilfully  and  corruptly  take  a  false 
oath  required  by  the  Act,  for  he  must  have  known  that 
the  farmer's  sons'  oath  was  the  only  one  that  Nixon  could 
give  so  as  to  vote.  This  is  what  the  Act  in  plain  terms 
declares  to  be  a  corrupt  practice.  And  the  scienter  of 
Harrison  is  immaterial.  If  an  agent  assumes  recklessly  to 
induce  a  voter  to  take  an  oath  without  previously  ascer- 
taining or  taking  any  steps  to  ascertain  whether  that  oath 
will  be  true  or  not,  and  the  oath  turns  out  to  be  a  false 
one,  I  think  it  clear  that  this  agent  has  committed  the 
•offence  created  by  section  90  of  the  statute.  He  has 
procured  a  vote,  which,  without  that  false  oath,  could  not 
liave  been  recorded.  He  has  consequently  acted  "in  viola- 
tion of  that  which  the  statute  was  passed  to  prohibit." 
To  say  that  Harrison's  scienter  was  necessary  to  complete 
the  offence,  is  to  say  that  he  must  have  been  guilty  of 
fsabornation  or  perjury.  Now  it  is,  as  I  read  the  section, 
•something  more  than  subornation  of  perjury  that  Parlia- 
ment has  leojislated  against,  another  and  different  offence 
that  it  has  created.  And  I  cannot  see  that  the  fact  that 
Ahe  statute  has  declared  this  to  be  a  misdemeanour  makes 
any  difference.  No  mens  rea  no  scienter  is  necessary 
where  a  statute  prohibits  the  very  act  that  has  been  done, 
neither  is  ignorantia  juris  or  ignorantia  facti  an  excuse. 
In  R.  V.  Prince,  13  Cox,  138 ;  for  instance,  the  defendant 
having  been  found  guilty  of  abducting  a  girl  under  sixteen 
the  court  held  the  conviction  right  although  the  jury  had 
found  that  the  prisoner  reasonably  believed  the  girl  to  have 
been  eighteen.  In  B.  v.  Bishop,  5  Q.  B.  D.  259  ;  also  it  was 
held  that  under  a  statute  which  prohibits  the  receiving  of 
lunatics  in  a  house  not  licensed,  the  owner  of  a  house  who 
had  received  lunatics  was  guilty  of  the  offence  enacted  by 
the  statute,  though  the  jury  found  that  he  believed 
honestly  and  on  reasonable  grounds  that  the  persons 
received  were  not  lunatics. 

These  cases  show  that  ignorance  of  fact  is  no  excuse 
where  the  act  is  prohibited  by  the  statute,  and  go  further 
-even  than  it  is  necessary  to  do  in  to  the  present  case.  So 
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Tinder  a  statute  imposing  a  penalty  for  having  adulterated 
tobacco  the  defendant  was  held  liable  to  the  penalty^ 
although  he  did  not  know  that  he  had  such  tobacco  in  his 
possession.  R.  y.  Woodrow,  15  M.  &  W.  404.  I  also  refer - 
to  Attorney-General  v.  Lockwood,  9  M.  &  W.  378,  401 ;  R. 
V.  Marsh,  4  D.  &  Ry.  261. 

In  Gundy  v.  Lecocq,  13  Q.  B.  D.  207  ;  Stephen,  J.,  said  : — 

I  do  not  think  that  the  maxim  as  to  the  mens  rea  has  so  wide  an 
application  as  it  is  sometimes  considered  to  have  ;  in  old  times  and  as. 
applicable  to  the  common  law  or  to  earlier  statutes,  the  maxim  may  have 
been  of  general  application,  but  a  difference  has  arisen  owing  to  the 
greater  precision  of  modern  statutes,  and  it  is  necessary  to  look  at  the 
object  of  each  Act  to  see  whether  and  how  far  knowledge  is  of  the  essence 
of  the  offence  created. 

I  refer  also  to  the  case  of  Young  v.  Smith,  4  Can.  S.  C. 
R  494 ;  in  this  court,  and  to  The  State  v.  Perkins,  42: 
Vermont  399. 

In  Mierelles  y.  Banning,  2  B.  &  Ad.  909  ;  the  word 
"  knowingly  "  was  in  the  statute  as  an  ingredient  of  the 
offence  there  charged,  and  consequently  the  case  has  no- 
application  here.  This  word  "  knowingly  "  has  no  doubt 
purposely  been  left  out  of  the  clauses  of  the  Elections'  Act 
which  declare  what  will  be  corrupt  practices. 

As  to  the  offence  being  wilful,  I  need  only  refer  to  the 
case  of  Young  v.  Smith,  4  Can.  S.  C.  R.  494 ;  in  this  court,, 
hereinbefore  cited.  Harrison  wilfully  induced  Nixon  to 
take  the  oath,  that  oath  was  false ;  this  constitutes  a 
wilful  offence  in  the  sense  of  the  Election  Act.  If  a  man 
wilfully  does  an  act  which  the  statute  declares  to  be  an 
offence,  he  is  guilty  of  an  offence  against  the  statute.  See 
R,  V.  Holroyd,  2  M.  &  Rob.  339  ;  and  Hudson  v.  McGrae, 
4  B.  &  S.  585. 

I  may  notice  that  what  the  Act  declares  illegal  is  the 
inducing  to  take  a  false  oath.  It  does  not  say,  "  inducing 
to  commit  perjury."  So  that  if  the  oath  is  a  false  one, 
whether  the  party  taking  it  knew  it  to  be  so  or  not,  the 
inciting  to  take  it  would  appear  to  fall  under  this  Act. 
Nothing  in  this  case,  however,  turns  upon  this, 

As  to  the  petitioner's  claim  for  the  seat,  it  must  be 
dismissed. 
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The  evidence  o£  thirty-six  voters  to  show  that  they  had 
voted  for  Colter  at  polling  division  No.  2  Oneida,  was> 
properly  held  not  admissible  by  the  learned  judge  at  the 
trial. 

Had  the  learned  judge  permitted  the  enquiry  to  have 
been  prosecuted  as  the  petitioner  desired,  it  would  have  in 
effect  disclosed  not  merely  how  those  willing  to  tell  had 
voted,  but  practically  how  every  man  at  the  poll  had 
voted,  because  i£  out  of  one  hundred  votes  fifty  are  found 
to  have  voted  for  A.  and  fifty  for  B  and  the  fifty  who 
voted  for  A.  are  called  and  expressing  their  willingness  to 
tell,  do  tell  that  they  voted  for  him,  it  at  once  becomes 
known  who  the  fifty  were  who  voted  for  B.,  although  they 
may  be  most  unwilling  that  that  fact  should  be  disclosed. 
It  would  be  interfering,  therefore,  with  the  overriding- 
principle  prevailing  throughout  the  Ballot  Act,  and  which 
euibodies  a  great  public  policy,  had  the  learned  judge 
permitted  the  evidence  to  be  given. 

The  evidence  tendered  by  the  petitioner  to  prove  that 
a  certain  number  of  farmers'  sons  who  had  voted  had  no 
right  to  vote  v/asalso  properly  declared  inadmissible.  The 
list  coupled  with  the  oath,  when  the  oath  is  required,  is. 
conclusive  as  to  their  right  to  vote. 

The  other  irregularities  complained  of  on  this  appeal 
could  not  affect  the  result  of  the  case,  in  the  view  I  take 
of  it. 

The  appeal  should,  in  my  opinion,  be  allowed  with  costs 
and  the  election  set  aside. 

GwYNNE,  J. — The  scrutiny  of  ballots  having  resulted  in 
leaving  unaffected  the  right  of  the  respondent  in  the 
election  petition  to  retain  the  seat  the  only  material  points- 
upon  which,  in  view  of  the  judgment  arrived  at  by  the 
n;ajority  of  the  court,  it  is  necessary  for  me  to  express  anjr 
opinion,  are  the  two  charges  of  corrupt  practices  made  in 
connection  with  the  cases  of  Thomas  Nixon  and  Robert 
Dougherty. 
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These  charges  were  as  follows  : 

1.  Frederick  Harrison,  a  resident  of  the  township  of 
Walpole,  an  agent  of  the  respondent  did,  at  polling  station 
number  six  in  the  township  of  Walpole,  induce  Thomas 
Nixon,  a  resident  of  the  township  of  Walpole,  to  take  a 
false  oath  at  the  poll,  and  to  vote  at  said  election  though 
not  qualified  to  do  so. 

2nd.  Stephen  Allen,  a  resident  of  the   township  of 
Walpole,  an  agent  of  the  respondent,  did  on  the  12th 
of  November,  A.  D.  1887,  induce  Robert  Dougherty  to 
take  a  false  oath  at  polling  station  number  three  in  the 
township  of  Walpole,  though  said  Robert  Dougherty 
not  qualified  to  vote  at  said  election. 

These  charges  are  based  wholly  upon  sections  90  and 
,91  of  the  Dominion  Elections  Act,  49  Vic,  ch.  8.  These 
sections  are  as  follows  :  See  ante  p.  545  : — 

Before  enquiring  into  the  evidence  adduced  in  support 
of  these  charges,  it  will  be  well  to  determine  first  what  is 
the  nature  of  the  offence  therein  pointed  at  under  tlie 
words  "induce  any  person  to  take  a  false  oath  in  any 
matter  wherein  an  oath  is  required  under  this  Act "  and 
how  it  can  be  committed  and  proved. 

By  the  Dominion  Act,  49  Vic.  ch.  154  of  the  Revised 
Statutes  of  Canada  which  is  a  consolidation  of,  and  substi- 
tution for,  the  1st,  2nd,  6th  and  7th  sections  of  the 
Dominion  Statute  32-33  Vic.  ch.  23,  and  the  1st  sec.  of  33 
Vic.  ch.  26  it  is  among  other  things,  enacted  that 

Every  person  who  (having  taken  an  oath,  affirmation,  declaration  or 
affidavit  in  any  case  in  which  by  any  Act  or  law  in  force  in  Canada  or  in 
-any  Province  of  Canada  it  is  required,  or  authorized,  that  facts,  matters 
or  things  be  verified  or  otherwise  assured  or  ascertained,  by  or  upon  the 
oath,  affirmation,  declaration  or  affidavit  swears  or  makes  any  false 
statement  as  to  any  such  fact,  matter  or  thing,  is  guilty  of  wilful  and 
corrupt  perjury  and  liable  to  be  punished  accordingly. 

A  false  oath  to  constitute  perjury  at  common  law  must 
be  taken  in  a  judicial  proceeding  before  a  competent  juris- 
diction, but  the  taking  a  false  oath  before  a  person  compe- 
tent and  authorized  to  administer  it,  although  the  oath  be  not 
in  a  judicial  proceeding,  is  a  mis'iemeanour  at  common  law. 


HALDIMAND. 


561 


"though  perjury  cannot  be  assigned  upon  such  an  oath  unless 
it  be  under  the  provision  of  some  statute  The  Queen  \. 
Chipman,  1  Den.  G.  C.  432;  Kegma  v.  HodgJciss,  L.  R  1 
C.  C.  R  212  ;  but  the  above  statute,  ch.  154  of  the  Revised 
Statute  does  make  the  taking  a  false  oath  in  any  case 
Tvhich,  by  any  Act  or  law  in  force  in  Canada,  it  is  required 
or  authorized  that  any  fact,  matter  or  thing  be  verified 
upon  oath  to  be  perjury  ;  so  that  it  is  clear  that  perjury 
can  be  assigned  upon  and  for  the  taking  of  a  false  oath  in. 
any  matter  wherein  an  oath  is  required  under  the  Domi- 
nion Elections'  Act,  and  the  procuring  or  suborning  any 
person  to  take  any  such  false  oath  is  a  misdemeanor  and 
punishable  as  such  wholly  independently  of  the  90th 
section  of  the  said  Dominion  Elections'  Act.  The  punish- 
ment for  such  offences  is  provided  by  the  above  ch.  154  of 
the  revised  statutes  which  enacts  as  follows : — 

Every  one  who  commits  perjury  or  subornation  of  perjury  is  guilty  of  a 
misdemeanour  and  liable  to  a  fine  in  the  discretion  of  the  coui  t  and  to 
fourteen  years  imprisonment. 

Now  the  90th  sec.  of  the  Elections'  Act  does  not  create 
any  new  offence  or  constitute  that  to  be  a  misdemeanour 
which  was  not  already  amisdemeanour  independently  of  the 
section  ;  what  it  points  at  is,  as  appears  plainly  by  the 
language  of  the  section,  an  act  which  is  already  recognized 
by  law  to  be  a  misdemeanour,  to  which  offence  punishment 
is  by  law  already  annexed,  and  the  object  of  the  section  is 
to  add  to  such  punishment,  a  further  punishment  namely — 
that  the  person  who  is  guilty  of  a  misdemeanour  of  cor- 
ruptly inducing  or  endeavouring  to  induce  any  person  to 
take  any  false  oath  in  any  matter  wherein  an  oath  is 
required  under  the  Act,  in  addition  to  any  other  punish- 
ment to  which  he  is  liable  for  such  ofifence,  shall  forfeit  the 
sum  of  $200  to  any  person  who  sues  for  the  same  ;  and  the 
91st  sec.  makes  the  wilful  committal  of  the  offence  speci- 
fied in  the  90th  sec.  a  corrupt  practice  under  the  provisions 
of  the  Election  Act,  so  as  not  only  to  avoid  the  election  of 
the  candidate  who  may  be  guilty  of  the  offence,  but  to 
<lisqualiry  such  candidate  for  the  period  of  seven  years. 
72 — VOL.  I.  E.c. 
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fi'ora  being  capable  of  being  elected  to  the  House  of 
Commons  and  of  sitting  therein,  or  of  voting  at  any  elec- 
tion of  a  member  of  that  House,  or  of  holding  any  office 
in  the  nomination  of  the  Crown,  or  of  the  Governor-General 
of  Canada. 

Before  a  judge  sitting  without  a  jury,  as  he  does  upon 
an  election  petition,  finds  any  one  guilty  of  an  offence  to 
which  such  extremely  penal  consequences  are  annexed,  ha 
should  be,  and  on  an  appeal  from  his  decision  this  court 
should  be,  well  assured  of  the  true  construction  of  the 
sectioDS  of  the  Acts  under  consideration,  and  that  the  offence 
to  which  such  penal  consequences  are  annexed  has  been 
clearly  established  by  evidence  no  less  sufficient  than 
would  be  required  to  justify  a  conviction  by  a  jury  upon 
an  indictment  for  the  offence. 

Now,  as  to  the  construction  of  the  sees.  90  and  91,  it  is 
expressly  provided  by  them  taken  together  tiiat  the  offence 
of  inducing  a  person  to  take  the  false  oath  referred  to- 
therein  consists  in  wilfully  and  corruptly  (in  the  sense 
that  those  words  are  used  in  an  indictment  foi*  subornation 
for  perjury),  inducing  a  person  to  take  an  oath  in  a  matter 
wherein  an  oath  is  required  to  be  taken  by  any  Act  of  the 
Dominion  of  Canada,  false  swearing  in  which  oath  is  by 
the  before  herein  mentioned  ch.  154  of  the  revised  statutes^ 
of  Canada  made  a  misdemeanour  for  which  the  person 
takino- the  oath  mio^ht  be  indicted  for  and  convicted  of 

ED  O 

perjury. 

Now  the  offence  of  wilfully  and  corruptly  inducing  or 
pi'ocuring  any  person  to  take  such  an  oath  is  the  misde- 
meanour known  in  law  as  a  subornation  of  perjury,  to  the 
complete  perpetration  of  which  offence  knowledge  of  the 
falsity  by  the  person  accused  is  essential ;  and  this  is  the 
law  also  in  the  case  of  an  indictment  for  the  misdemeanour 
of  procuring  or  inducing  another  to  take  a  false  oath,  upon 
which  perjury  could  not  be  assigned,  both  misdemeanours 
as  to  the  elements  constituting  the  offence  standing- 
precisely  on  the  same  footing.  Formerly  it  was  necessary 
to  be  expressly  averred  in  the  indictment,  but  now  if  the 
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party  who  is  charged  with  having  corruptly  induced 
Nixon  to  take  the  oath  which  he  did  take  was  indicted 
for  that  offence,  it  would  be  sufficient  to  set  out  the- 
substance  of  the  ofience  in  the  manner  prescribed  by  the 
108th  sec.  of  ch.  154  of  the  revised  statutes,  which  is, 
verbatim,  identical  with  the  21st  sec.  of  the  Imperial 
Statute  14-15  Vic.  ch.  100  and  enacts  that: 

In  every  indictment  for  subornation  of  perjury  or  contracting  with  any 
person  to  commit  wilful  and  corrupt  pei'jury  or  for  inciting  causing  or 
procuring  any  person  unlawfully,  wilfully,  falsely,  fraudulently,  deceit- 
fully, maliciously  or  corruptly  to  take,  make,  sign  or  subscribe  any  oath, 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  certifi- 
cate or  other  writing,  it  shall  be  sufficient  whenever  such  perjury  or  other 
offence  aforesaid  has  been  actually  committed  to  allege  the  offence 
of  the  person  who  actually  committed  such  perjury  or  other  off'ence  in  the 
manner  hereinbefore  mentioned,  and  then  to  allege  that  the  defendant 
unlawfully,  wilfully  and  corruptly  did  cause  and  procure  the  said  person 
to  do  and  commit  the  said  offence  in  manner  and  form  aforesaid ;  and 
whenever  such  perjury  or  other  offence  aforesaid  has  not  actually  been 
committed,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant  without  setting  forth  or  averring  any  of  the 
matters  or  things  hereinbefore  rendered  unnecessary  to  be  set  forth  or 
averred  in  the  case  of  wilful  and  corrupt  perjury. 

That  is  to  say  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration  or  any  part  of  any 
proceeding  either  in  law  or  equity,  and  without  setting 
forth  the  commission  or  authority  of  the  court  or  person 
before  whom  such  offence  was  committed. 

Upon  an  indictment  for  subornation,  since  the  passing 
of  14-15  Vic.  ch.  100,  it  is  as  necessary  as  it  was  before 
that  it  should  be  proved : — 1st.  That  perjury  had  been  com- 
mitted by  the  person  who  took  the  oath  and  unless  that 
be  proved  the  defendant  cannot  be  convicted  of  the  subor- 
nation. Secondly,  the  subornation  or  previous  inducement 
or  procurement  to  commit  that  offence — that  is  to  say,  it 
must  be  proved  that  the  defendant  solicited  or  procured 
the  person  who  took  the  oath  to  take  it,  knowing  the  same 
to  be  false,  or  that  by  taking  it  the  party  so  doing  would  be 
committing  perjury,  Archbold's  Criminal  Pleading  Edit- 
1886,  p.  942  ;  Roscoe's  Criminal  Evidence,  10  Edit.,  1884, 
p.  864. 
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Now,  that  any  person  can  be  pronounced  by  a  judge 
sitting  upon  the  trial  of  an  election  petition  to  have  been 
guilty  of  an  offence  of  this  nature  upon  less  evidence  than 
would  be  required  upon  the  trial  of  an  indictment  for  the 
same  offence  before  a  jury,  is  a  proposition  which  neither 
in  law  or  justice  or  common  sense  can,  in  my  opinion,  be 
entertained. 

That  a  judge  without  a  jury  should  be  authorized  to  try 
charge  of  an  offence  of  this  nature  is  a  sufficiently  grave 
departure  from  the  ordinary  rule  that  no  one  can  be  con- 
victed of  a  criminal  offence,  especially  one  so  seriously 
affecting  his  civil  rights  and  liberty,  except  by  a  juiy  ;  we 
•cannot,  however,  extend  by  construction  the  penal  charac- 
ter of  the  act  so  as  to  hold  that  it  justifies  an  adjudication 
-of  guilt  unless  it  be  established  by  as  complete  and 
sufficient  evidence  as  would  be  required  on  a  trial  before 
a  jury. 

Now  as  to  the  evidence  adduced  in  support  of  the 
•charge.  Nixon  himself  was  called  upon  behalf  of  the 
petitioner  and  also  a  Mr.  Parker,  who  acted  as  scrutineer 
for  the  candidate  in  whose  interest  the  petition  was  filed, 
at  the  polling  place  where  Nixon  voted.  The  material 
evidence  given  by  him  and  by  Parker  on  his  cross-exami- 
nation which,  where  it  differs  from  that  as  taken  down 
upon  his  examination  in  chief,  appears  to  me  to  be  more 
reliable,  in  short  substance  is,  that  when  Nixon  came 
forward  to  get  his  ballot  paper  Mr.  Parker  said  to  him 
that  he  required  him  to  be  sworn,  upon  which  Nixon 
turned  towards  Parker  and  said  to  him,  "  what  is  your 
•objection  to  my  voting,  Mr.  Parker,  I  have  been  here 
several  times  and  you  never  questioned  it  before  ?"  To 
which  Parker  replied  that  he  did  not  discuss  voters' 
qualifications  there,  and  turning  to  the  returning-officer 
said,  "  I  want  him  sworn  ;"  at  this  point  Harrison  inter- 
vened and  said,  "  your  vote  is  perfectly  good,  Tom."  Nixon 
swears  that  all  that  Harrison  said  to  him  was, — your  vote 
is  a  good  one  or  perfectly  good,  he  repeated  several  times 
that  this  was  all  the  insisting  he  did — all  that  he  said  or 
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at  least  that  Le  Nixon  heard — that  otherwise  Harrison 
never  spoke  to  him  upon  the  subject  of  his  vote  either 
then  or  previously — that  he,  Nixon,  had  never  heard  that 
his  right  to  vote  was  doubted,  and  that  he  had  not  any 
expectation  that  his  vote  would  be  objected  to  or  that  he 
would  be  required  to  be  sworn. 

Parker  admits  that  he  did  not  state  what  was  his  objec- 
tion to  Nixon's  voting  although  asked  by  Nixon  what  it 
was,  and  that  he  knew  that  since  the  death  of  Nixon's 
father  (which  occurred  in  April,  1886,  while  the  election 
took  place  in  Nov.,  1887),  he  Nixon  was  the  owner  of  the 
property  in  respect  of  which  he  was  upon  the  voters'  list 
vvith  the  description  added  of  farmer's  son,  and  upon  which 
he  had  resided  all  his  life  ;  he  says,  however,  that  w^hen 
Harrison  said  to  Nixon  that  the  vote  of  the  latter  was: 
perfectly  good,  he  added,  "  take  the  oath,  Tom,  I  will  be 
responsible."  Nixon  swears  that  if  Harrison  said  this  he 
did  not  hear  it,  and  he  denies  that  to  his  knowledge 
Harrison  did  make  use  of  this  expression.  Upon  this 
contradiction,  if  it  be  material  whether  in  point  of  fact 
Harrison  did  or  not  make  use  of  these  words,  they  cannot, 
upon  a  charge  of  this  nature,  be  regarded  as  proved  to  have 
been  used  by  him.  If  the  words  were  used,  as  Nixon 
swears  that  he  never  heard  them,  they  could  not  have 
operated  upon  his  mind  to  induce  him  to  take  the  oath 
he  might  be  required  to  take  or  did  take;  and  so,  unless 
the  substance  of  the  offence  charged  is  to  be  wholly 
disregarded,  because  it  is  alleged  to  have  been  committed 
at  an  election,  and  the  accused  is  to  be  convicted  on  a 
mere  technicality,  it  becomes  immaterial  whether  the 
words  were  used  or  not,  if  the  person  to  whom  they  are 
alleged  to  have  been  addressed  by  way  of  inducement  to 
get  hi[a  to  take  a  false  oath  never  heard  them.  Hereupon 
Parker  called  upon  the  deputy  returning-officer  to  admin- 
ister the  oath  "T"  ;  whether  Nixon  heard  Parker  say  to 
the  returning-officer  that  the  oath  "  T  "  was  the  one  he 
should  administer,  or  that  Nixon  had  any  knowledge  of 
the  matters  contained  in  such  oath  there  is  no  evidence. 
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No  reference  had  been  made  to  the  contents  of  the  oath 
or  as  to  what  Nixon  would  have  to  swear — an  oath  was 
a.dministered  which  Parker  says  was  the  oath  "T,"  and 
now  we  see  exposed  the  gist  of  the  charge  and  the  point 
of  objection  to  Nixon's  vote  becomes  developed  ;  an  objec- 
tion which  does  not  appear  to  have  been  in  the  mind  of 
any  one  but  Mr.  Parker,  at  the  election,  and  which  he 
studiously  suppressed. 

Nixon  in  his  father's  lifetime  was  registered  on  the 
voters'  list  as  a  voter  in  the  character  of  farmer's  son.  His 
father  died  in  April,  1886,  his  mother  had  died  eight  or  nine 
years  previously.  Upon  his  father's  death  Nixon  became 
owner  of  the  property  upon  which  his  father  in  his  lifetime 
resided  and  upon  w^hich  Nixon  himself  had  resided  all  his 
life,  and  was  still  residing  at  the  time  of  the  election  in 
November,  1887.  Nixon  swears  that  at  the  time  of  the 
election,  in  November,  1887,  he  did  not  know  in  what 
character  he  was  entered  upon  the  voters'  list  then  in  use, 
namely,  whether  as  farmer's  son  or  as  owner.  We  have 
seen  that  the  point  was  not  alluded  to  at  the  election. 
Now  the  oath,  T.,  assuming  it  to  have  been,  as  Mr.  Parker 
swears  it  was,  the  oath  administered,  in  its  last  paragraph 
•contains  these  words — "  with  my  father "  w^hich  if  they 
had  been  omitted  when  the  oath  was  being  administered 
every  syllable  in  the  oath  could  have  been  sworn  by 
Nixon  with  the  most  perfect  truth,  and  laying  out  of  con- 
sideration all  questions  as  to  whether  the  deputy  returning- 
officer  would  have  been  justified  or  authorized  in  omitting 
them  if  he  had  known  all  the  facts  of  the  case,  the  oath 
with  these  words  left  out  would  have  been  in  conformity 
with  the  circumstances  and  facts  of  the  case  as  they  in 
truth  existed,  and  if  they  had  not  been  omitted  but  Nixon 
had  never  heard  them  he  never  could  be  convicted  of  hav- 
ing taken  a  false  oath,  such  offence  involving,  as  of  neces- 
sity it  must,  knowledge  of  the  falsity  and  a  deliberate 
intention  to  take  the  oath  with  such  knowledge;  so  that 
upon  this  ground  alone  the  charge  against  Harrison  must 
fail.    Upon  this  point  Nixon  in  substance  swears  that  to 
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liis  knowledge  and  belief  these  words  "  with  my  father  "  or 
the  words—"  I  am  residing  with  my  father  "  wei  e  not  in 
the  oath  that  he  took — that  he  has  no  remembrance  of 
hearing  anything  of  the  kind. 

With  the  greatest  deference  I  must  express  my  dissent 
from  the  doctrine  that  upon  a  charge  of  the  grave  nature 
of   the  misdemeanour  charged  here  there  is  to  be  any 
presumption  that  the  officei'  who  presided  at  the  election 
did  or  did  not  administer  the  i"ight  oath  or  did  or  did  not 
omit  any  part  of  it.    The  charge  is  one  of  a  grave  misde- 
meanour charged  against  the  agent  and  upon  such  a  charge 
nothing  is,  in  my  opinion,  to  be  presumed.    The  maxim 
omnid  prcesumuntitr    rite  esse  acta  does  not,  in  my 
opinion,  apply  to  supply  any  defect  in  evidence  adduced 
for  the  purpose  of   establishing  the  commission  of  the 
misdemeanour.    Everything  must  be  clearly  proved  which 
constitutes  the  perfection  of  the  offence,  and  neither  the 
agent  nor  the  candidate  is  called  upon  to  prove  anything. 
I  can  see  no  reason  whatever  in  principle  why  this  offence 
should  be  established  on  less  conclusive  evidence  than  on 
an  indictment,  and  any  imperfection  or  insufficiency  in 
the  evidence  enures  to  the  benefit  of  the  person  accused 
who  must  be  acquitted  of  the  charge  if  not  conclusively 
proved.    But  independently  of  this  and  confining  myself 
to  the  charge  of  corrupt  inducement  made  by  Harrison  to 
procure  Nixon  to  take  the  oath,  I  confess  that  I  am  unable 
to  perceive  upon  what  possible  foundation  that  charge 
could  in  reason  and  common  sense  be  maintained.  There 
was  no  evidence  offered  that  Harrison  had  any  knowledge 
of  the  ti'ue  facts  of  the  case.    And  assuming  him  to  have 
known  them  as  they  now  appear  to  have  been,  but  which 
do  not  seem  to  have  been  alluded  to  by  any  one  at  the 
election,  it  seems  to  me  a  perversion  of  language  to  attri- 
bute the  epithet  "  corruptly "  to  the  opinion  given  by 
Harrison  that  Nixon's  vote  was  perfectly  good,  even  if 
that  opinion  had  been  supplemented  by  the  expression, 
"  take  the  oath  Tom,  etc.,  etc.,"  as  testified  by  Mr.  Parker. 
This  gentleman  appears  to  have  been  of  opinion,  that 
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although  Nixon  had  a  ^ood  vote  while  his  father  lived  he^ 
ceased  to  have  a  vote  when,  by  his  father's  death,  he 
became  absolute  owner  of  the  property  upon  which,  in  his- 
father's  lifetime,  they  had  both  resided.  Harrison  may,  I 
think,  be  excused  if  he  entertained,  although  it  might  be- 
erroneously,  a  different  opinion. 

The  point,  indeed,  is  one  upon  which  lawyers,  much  less^ 
laymen,  might  diff'er  without  justly  subjecting  those  whO' 
ndght  be  of  opinion  that  Nixon  had  a  good  vote,  under  the 
circumstances,  to  the  imputation  of  corruption  in  expres- 
sing that  opinion.  In  his  father's  lifetime  he  was  upon 
the  voters'  list  as  a  voter  in  the  character  of  a  farmer's, 
son.  By  the  Dominion  Franchise  Act  he  could  have  been^ 
upon  the  list  as  a  farmer's  son  only  in  the  event  of  his  not 
being  otherwise  qualified  to  vote  in  the  electoral  district 
in  which  his  father's  farm  is  situate.  49  Vic.  ch.  5  sec.  3. 
ss.  7-  The  father  died  on  the  4th  April,  1886,  and 
although  upon  his  death  the  son  became  absolute  owner 
and  sole  occupant  of  the  property  upon  which  he  had,  in 
his  father's  lifetime,  resided  with  his  father,  as  the  assess- 
ment takes  place  between  the  loth  February  and  the  30th 
April,  the  father  ma}^  have  been  assessed  for  the  property 
in  that  year  before  his  death,  so  that  the  revising  officer 
may  have  had  no  opportunity  of  correcting  the  voters'  list 
in  that  year ;  but  in  1887  the  son  was  the  sole  occupant  of 
the  property  and  the  only  person  who  was  assessable  for 
it,  and  as  owner  and  occupant.  He  had  a  right  therefore 
to  remain  on  the  voters'  list  in  1887,  though  not  as  a 
farmer's  son.  His  name  could  not  have  been  removed 
from  the  list.  He  was  qualified  to  be  upon  it  as  owner  of 
the  property,  he  was  in  point  of  fact  on  it,  though  not 
described  as  owner,  but  he  could  not  have  been  removed 
from  the  list,  although  the  character  in  which  he  was 
entitled  that  his  name  should  remain  there  was  changed. 
Provision  is  made  for  such  a  case  by  section  16  of  the 
Electoral  Franchise  Act,  which  enacts  : — 

The  revising  officer  shall  not  remove  the  name  of  any  person  on  the  list 
jof  voters,  from  such  list,  on  the  ground  that  the  qualification  of  such 
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person  is  incorrectly  entered  thereon,  if  it  appears  that  such  person  isi 
eiititled  to  be  registered  on  the  list  of  voters  as  possessed  of  any  of  the 
qualifications  set  forth  in  the  Act,  but  the  revising  officer  shall  retain  the- 
narne  of  such  person  on  the  list  and  correct  the  same  accordingly. 

At  the  time  of  the  election  in  Nov.,  J  887,  Nixon's  right- 
then  was  to  be  on  the  voters'  list  in  the  character  of  owner,, 
and  if  not  on  the  list  in  that  character  that  was  the  fault 
of  the  officials  upon  whom  were  imposed  by  the  law  the 
duties  necessary  to  be  discharged  in  order  to  ensure  that 
the  voters'  list  should  be  correct.  Now  by  the  Act  49  Vic. 
ch.  8,  sec.  41 — all  persons  whose  names  are  registered  oik 
the  list  of  voters  in  force  on  the  day  of  the  polling  at  any 
election  shall  be  entitled  to  vote  at  such  election.  Tlie- 
Act  does  not  say  that  he  shall  be  entitled  to  vote  only  in. 
the  character  in  which  he  is  described,  and  it  may  be= 
erroneously  described,  on  the  li>it.  By  section  45  of  this, 
same  Act,  if  his  name  is  on  the  list,  he  is  entitled  to  demand 
and  receive  a  ballot  paper,  and  the  only  restraint  upoDi 
the  right  which  is  imposed  by  the  statute  is  that  if  re- 
quired he  shall  take  the  oath  of  qualification  in  the  form 
S.  or  in  the  forms  T.  U.  Y.  or  W,  in  the  first  schedule  of 
tlie  Act  mentioned,  as  the  circumstances  of  the  case  may 
require. 

Now,  under  the  circumstances  of  Nixon's  case,  withoui 
expressing  any  opinion  as  to  whether  or  not  Nixon's  vote- 
was  in  strict  law  a  perfectly  good  one,  or  whether  or  not 
the  peculiar  circumstances  of  the  case  were  such  as  to- 
entitle  him  to  demand  and  receive  his  ballot  paper  upoii). 
taking  the  oath  appropriate  to  be  administered  to  ani 
owner  of  property  all  that  it  is  necessary'  to  say,  and  upoa 
this  I  express  a  very  decided  opinion,  is  that  laymen 
certainl}^  and  I  think  lawyers  also,  might  without  any 
corrupt  intent  whatever  and  indeed  very  conscientiously 
entertain  and  express  the  opinion  that  the  fault  of  the- 
otticials  to  discharge  their  duty  had  not  disfranchised 
Nixon,  and  that  as  he  was  qualified  to  be  on  the  list,  and 
was  in  fact  upon  it,  although  erroneously  described,  his. 
vote  was  a  good  vote,  and  as  owner,  that  being  the 
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character  which  should  have  been  annexed  to  his  name 
upon  the  list,  and  under  the  peculiar  circumstances  of  the 
case  the  appropriate  oath  to  have  been  administered  to 
him  would  have  been  the  oath  which  should  have  been 
administered  to  an  owner  of  property ;  and,  assuming 
Harrison  to  have  known  all  the  circumstances  of  the  case, 
the  evidence  as  to  what  he  said  at  the  polling  booth  is 
perfectly  consistent  with  his  having  entertained  this 
opinion,  and  with  this  being  all  he  intended  to  convey. 
Hereafter  lawyers  who  may  be  interested  in  an  election, 
and  who  I  presume  cannot  claim  any  exemption  fiom 
liability  upon  a  charge  of  this  nature  which  a  layman 
cannot  have,  will  need  to  be  very  careful  indeed  that  in 
giving  advice  in  an  election  as  to  the  right  of  any  person 
to  vote  and  as  to  the  form  of  oath  he  may  be  required  in 
Jaw  to  take,  he  gives  no  opinion,  however  conscientious, 
which  a  court  can  pronounce  to  be  erroneous,  for  if  the 
court  should  differ  from  him  (which  unfortunatel}^  some- 
times happens)  he  would  become  guilty  of  the  misdemean- 
our of  which  Harrison  has  been  pronounced  to  have  been 
guilty  and  for  which  the  respondent  is  made  to  suffer. 

The  case  of  Dougherty  differs  from  that  of  Nixon  in 
this,  that  in  Dougherty's  case  the  objection  to  his  vote  was 
stated  and  iully  discussed  at  the  polls.  The  questions 
raised  were  : — 1st.  One  of  law,  namely,  whether  the  nature 
of  his  residence  upon  his  father's  property  which  he 
described  was  such  a  residence  as  came  within  the  meaning 
of  the  Act  ?  And  2nd.  Whether  Dougherty  could  con- 
scientiously take  the  oath  that  he  was  residing  with  his 
father  ? 

Now,  the  only  evidence  of  the  charge  of  corrupt  induce- 
ment to  Dougherty  to  take  a  false  oath  made  against  Allen 
is  that  given  by  Dougherty  himself,  who  said  that  he  had 
several  times  voted  upon  the  same  qualification  without  ob- 
jection; that  previously  to  the  election  in  November  he  had 
heard  his  right  to  vote  questioned  upon  the  point  raised;  that 
he  had  given  the  subject  the  fullest  consideration  and  had 
^ome  to  the  conclusion  that  his  vote  was  a  good  one  and 
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that  he  could  conscientiously  take  the  prescribed  oath.  He 
also  said  that  at  the  poll  the  returning-officer  had  expressed 
the  same  opinion,  and  had  added  that  at  a  recent  trial  of 
-an  election  petition  which  had  taken  place  in  relation  to 
an  election  in  the  same  electoral  district  before  the 
Chancellor,  that  learned  judge  had  expressed  the  opinion 
that  precisely  such  residence  as  that  of  Dougherty  was 
sufficient,  and  that  a  person  upon  such  evidence  could  well 
take  the  oath.  Allen,  who  is  now  accused  of  having 
corruptly  induced  Dougherty  to  take  a  false  oath,  also 
expressed  his  opinion  to  be  that  Dougherty  could  con- 
scientiously take  the  oath,  and  this  expression  of  opinion 
is  the  sole  foundation  for  the  charge  made  against  Allen. 

All  that  appears  to  me  to  be  necessary  to  say  upon  this 
charge  in  addition  to  what  I  have  said  in  Nixon's  case,  as 
to  the  nature  of  the  offence  pointed  at  in  section  90  of  the 
Act  49  Vic.  ch.  8  is  that  the  expression  of  such  opinion  by 
Allen  does  not  appear  to  me  to  constitute  any  inducement 
made  by  Allen  much  less  "  corruptly  "  made,  in  order  to 
get  Dougherty  to  take  a  false  oath. 

And  as  to  both  of  these  charges,  I  am  of  opinion  that  if 
the  learned  judge  who  tried  that  election  petition  had  upon 
the  evidence  adduced  adjudged  either  Harrison  or  Allen  to 
have  been  guilty  of  the  offence  charged  against  them 
respectively  he  would  have  greatly  erred. 

Appeal  allowed  with  costs. 

Solicitor  for  appellants :  A.K.  Goodman, 
Solicitors  for  respondent:  McCarthy,  Osier,  Hoshin 
'■^Creelman. 
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Before  Sir  W.  J.  Ritchie,  C.  J.,  and  Strong,  Tasche- 

REAU,  G  WYNNE  AND  PATTERSON,  J  J. 


Charles  Wesley  Colter  (Respondent  in  Court  below) 


ON  APPEAL  FROM  THE  JUDGMENT  OF  MR.  JUSTICE 
FALCONBRIDQE,  SITTING  FOR  THE  TRIAL  OF  THE 
HALDIMAND  CONTROVERTED  ELECTION. 


Controverted  election — Bribery  by  agent — Proof  of  agency — Proof  by  conduct. 

An  election  petition  charged  that  H.,  an  agent  of  the  candidate  whose 
election  was  attacked,  corruptly  offered  and  paid  $5  to  induce  a  voter  to 
refrain  from  voting.  The  evidence  shewed  that  H.  was  in  the  habit  of 
assisting  this  particular  voter,  and  that  being  told  by  the  voter  that  he 
contemplated  going  away  from  home  on  a  visit  a  few  days  before  the 
election,  and  being  away  on  election  day,  H.  promised  him  |5  towards 
paying  his  expenses.  Shortly  after  the  voter  went  to  the  house  of  H. 
to  borrow  a  coat  for  his  journey,  and  H.'s  brother  gave  him  |5.  He 
went  away  and  was  absent  on  election  day : — 

Held,  that  the  ofi'er  and  payment  of  the  |5  formed  one  transaction  and. 
constituted  a  corrupt  practice  under  the  Election  Act. 

At  the  election  in  question  there  was  no  formal  organization  of  the  party 
supporting  the  appellant.  The  County  Reform  Association  had  been 
disbanded  and  the  minutes,  regularly  kept  since  1882,  destroyed,  as 
were  the  rough  minutes  of  every  meeting  of  a  convention  of  the  party 
held  since  that  date.  In  lieu  of  local  committees  vice-presidents  were 
appointed  for  the  respective  townships,  and  on  the  approach  of  a  contest 
the  vice-presidents  called  a  meeting  of  the  county  association,  composed 


Airpellant. 


AND 


William  Glenn  (Petitioner), 


Respondent. 
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of  all  reformei'S  in  the  riding,  to  go  over  the  lists  and  do  all  the 
necessary  work  of  the  election. 

The  evidence  of  H.  's  agencj'-  relied  on  by  the  petitioner  was,  that  he  had 
always  been  a  reformer,  had  been  active  for  two  elections,  had  attended 
one  important  committee  meeting  and  been  recognized  by  the  vice- 
president  of  the  township  as  an  active  supporter  of  the  appellant,  and 
that  he  acted  as  scrutineer  at  the  polls  in  the  election  in  question. 
The  trial  Judge  held  that  all  these  elements  combined,  in  view  of  the 
state  of  affairs  regarding  organization,  were  sufficient  to  constitute  H. 
an  agent  of  the  appellant.  On  appeal  to  the  Supreme  Court  of  Canada: — 

Held,  Ritchie,  C.  J. ,  dissenting,  and  Taschereau,  J. ,  hesitating,  that  the 
circumstances  proved  justified  the  trial  Judge  in  holding  the  agency  of 
H.  established. 

Appeal  from  the  judgment  of  Mr.  Justice  Falcon- 
TBRIDGE  on  the  trial  of  an  election  petition  against  the 
Teturn  of  the  appellant  as  a  member  of  the  House  of 
Commons  on  an  election  in  the  county  of  Haldimand, 
whereby  the  appellant  was  unseated  for  bribery  by  an 
agent. 

The  election  in  question  was  held  on  January  30th,  1889, 
^ind  resulted  in  the  return  of  the  appellant.  A  petition 
was  filed  against  such  return  which  was  tried  before  Mr. 
Justice  Falconbridge  in  September,  1889,  with  the  result 
that  the  appellant  was  unseated  for  bribery  committed  by 
one  Haslett,  his  agent.  He  appealed  to  the  Supreme 
Court  of  Canada  from  such  decision. 

The  appeal  was  limited  to  two  charges  of  bribery, 
numbered  8  and  82  in  the  petition.  It  is  only  necessary 
refer  to  No.  82,  which  was  as  follows  : 

"  That  on  or  about  the  day  of  the  election  in  question^ 
nt  the  township  of  Walpole,  James  Haslett,  of  Walpole, 
an  agent  of  the  respondent,  offered  and  promised  to  pay, 
.and  did  pay  to  Henry  Bridges,  of  the  same  place,  a  voter 
in  the  said  electoral  district,  the  sum  of  $5  to  induce  him, 
the  said  Bridges,  to  refrain  from  voting  in  the  election  at 
question  or  to  vote  thereat  for  the  said  respondent." 

The  respondent  filed  a  cross-appeal  submitting  the  other 
charges  in  the  petition  which  were  not  passed  upon  by  the 
trial  Judge  as  grounds  for  retaining  the  judgment  appealed 
from. 

The  following  were  the  circumstances  of  the  act  of 
bribery  charged  in  the  petition  as  above  set  out :  The 
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voter,  Bridges,  was  a  conservative  and  a  neighbour  of  th& 
alleged  briber  Haslett  who  was  in  the  habit  of  assisting 
him  occasionally  with  loans  and  gifts  of  money  and  in  other 
ways.  A  few  days  before  the  election  he  was  at  Haslett's 
honse,  having  gone  there  to  borrow  a  flail,  and  in  conversa- 
tion with  Haslett  told  him  that  he  contemplated  going  to 
Petrolia  on  a  visit  for  two  or  three  weeks.  Haslett  then, 
said  that  if  $5  would  be  any  use  to  him  he  could  have  it. 
In  giving  evidence  at  the  trial,  Bridges  swore  that  he 
demurred  to  taking  the  money  as  it  might  make  trouble 
about  the  election.  This  Haslett  denied.  Shortly  after 
this  Bridges  again  went  to  Haslett's  house  to  borrow  a  coat 
for  his  journey  to  Petrolia  and  while  there  a  younger 
brother  of  Haslett  gave  him  $5.  He  went  to  Petrolia  and 
was  away  on  polling  day.  The  trial  Judge  found  that 
this  payment  to  Bridges  was  a  corrupt  act  on  the  part  of 
Haslett. 

To  show  that  Haslett  was  an  agent  of  the  reform  candi- 
date at  this  election  the  petitioner  produced  evidence  of 
his  having  been  active  on  behalf  of  the  same  candidate 
at  a  former  election  in  Haldimand  ;  of  his  having  attended 
a  committee  meeting  during  the  election  in  question  in 
this  case  and  gone  over  the  list  of  voters;  and  of  his- 
acting  as  scrutineer  at  this  present  election.  It  was  also 
shown  that  there  was  no  organization  of  the  reform  party 
in  connection  with  this  contest,  but  that  the  candidate 
had  addressed  a  mass  meeting  of  the  electors,  and  stated 
that  he  wished  them  all  to  do  their  best  to  secure  his 
return.  This,  it  was  contended,  made  every  reformer  in 
the  riding  an  agent  under  the  Act. 

The  evidence  relating  to  the  conduct  of  Haslett  as  given 
by  himself  at  the  trial  is  as  follows  : 

Q.  Your  politics,  I  believe,  are  pretty  well  pronounced,  are  they  not?" 
A.  I  do  not  know  as  they  are. 

Q.  Have  you  any  doubt  about  your  own  politics  ?  A.  Oh,  I  have  no- 
doubt  about  it. 

Q.  Well,  why  do  you  cast  doubt  upon  it  ?  A.  Well,  I  never  took  any 
very  active  part  in  politics. 

Q.  But  which  side  are  you  on  ?    A.  I  am  a  Reformer. 
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Q.  Always  been  on  the  Reform  side  ?    A.  Yes. 

Q.  Did  yoii  say  you  never  took  any  active  part?  A,  Well,  I  did  not 
until  these  last  two  elections. 

Q.  These  last  two  elections  you  have  taken  an  active  part  ?  A.  Well,, 
I  did  not  do  but  very  little. 

Q.  You  contrast  these  two  with  the  former  elections.  What  have  you 
been  doing  at  these  two  last  elections  more  than  you  did  at  the  former 
elections  ?  A.  I  do  not  know  that  I  did  anything  particularly,  any  more 
than  go  out  to  vote. 

Q.  But  didn't  you  go  out  to  vote  at  the  former  elections  ?    A.  Yes. 

Q.  Well,  you  did  take  an  active  part  in  the  last  two  elections?  A, 
A^'ery  little. 

Q.  What  do  you  mean  by  taking  an  active  part  ?  A.  Going  out  and 
getting  in  voters. 

Q.  You  then  went  into  the  meeting  ?    A.  Yes. 

Q.  And  were  there  how  long  ?    A.  Perhaps  an  hour  or  so. 

Q.  While  the  talk  was  going  on  about  the  list  ?    A.  Yes. 

Q.  I)id  you  take  any  part  in  it  ?  A.  Nothing  more  than  looking  at  the 
list  and  seeing  who  were  the  outside  men. 

Q.  Discussing  whether  they  would  come  and  so  on  ?    A.  Yes. 

Q.  Did  you  do  any  of  that  ?    A.  No. 

Q.  Well,  what  did  you  do  these  last  two  elections  ?  A.  Well,  this  last 
election  I  was  the  agent  for  Mr.  Colter. 

He  explains  in  his  cross-exaraination  that  this  was  as  an 
npfent  appointed  to  attend  as  a  scrutineer  at  the  polJ,  and 
ngain  he  says:  "I  am  not  positive  who  asked  me  to  act." 

Q.  Were  you  appointed  at  a  meeting  ?    A.  No,  I  was  not. 

Q.  Well,  if  you  were  not  appointed  at  a  meeting  you  can  tell  me  wlm 
asked  you  to  act  ?    Well,  I  think  may  be  it  was  Mr.  Noble. 

Q.  And  who  was  Mr.  Noble  ?    A.  A  tailor. 

Q.  Mr.  Noble  is  the  tailor  of  Jarvis  ?    A.  One  of  the  tailors. 

Q.  What  part  does  Mr.  Noble  take  in  politics?  A.  Well,  he  was  not 
ill  our  polling  division  this  last  election. 

Q.  James  Noble,  do  you  mean  ?    A.  Yes. 

Q.  He  is  the  vice-president,  is  he?  A.  Well,  I  think  he  is  for  the- 
township. 

Q.  Who  is  the  chairman  for  the  polling  division  ?  A.  I  do  not  know 
if  there  is  one. 

Q.  You  have  been  showing  some  interest  in  this  election  ?    A.  Well, 
I  do  m)t  know  as  I  took  any  great  interst  in  it. 
Q.  Did  you  canvass  any  person  ?    A.  I  did  not. 

Q.  Did  you  attend  any  political  meetings  ?  A.  Yes,  I  attended  political 
meetings  at  Jarvis. 

Q.  How  many?    A.  I  was  at  Mr.  Colter's  and  Dr.  Montague's. 
Q.  Anybody  else's  ?    A.  No,  that  is  all  there  were. 
Q.  Did  you  attend  any  private  meetings  ?    A.  No. 


576 


DOMINION  ELECTION. 


Q.  You  know  what  a  committee  meeting  is,  do  you  ?    A.  Yes. 

Q.  Were  you  ever  at  a  committee  meeting  ?    A.  I  have  been  at  them. 

Q.  Where  ?    A.  In  J arvis. 

Q.  And  when  ?  A.  Well  there  was  a  committee  meeting  before  the 
election, 

Q.  Where  was  that  held  ?    A.  I  thiuk  it  was  held  in  the  hotel. 
Q.  Whose  hotel?    A.  Hanraban's. 
Q.  And  you  attended  that  ?    A.  Yes. 

Q.  Did  you  attend  only  one  meeting  ?    A.  I  think  that  is  all. 
Q.  How  long  was  that  before  the  election  ?    A.  Probably  a  couple  of 
weeks. 

Q.  Who  gave  you  notice  to  attend  that  meeting  ?  A.  Well,  there  was 
nobody  gave  notice. 

Q.  How  did  you  know  about  it?  A.  Well,  we  just  met  one  another  on 
the  street. 

Q,  Who  was  it  told  you  ?    A.I  could  not  say. 

Q.  Was  it  a  day  meeting  or  a  night  meeting  ?    A.  Night. 

Q.  What  was  done  at  that  meeting  ?  A.  Just  to  look  up  the  outside 
vote,  and  see  about  getting  it  in. 

Q.  What  else  ?  What  about  the  doubtful  vote  at  home  ?  A.  There 
was  nothing  particular  done  about  that. 

Q.  You  went  over  the  voters'  list,  I  suppose  ?    A.  Yes. 

Q.  And  were  doubtful  men  assigned  to  different  parties  to  be  seen 
after?    A.  No. 

Q.  For  what  purpose  then,  did  you  go  over  the  list  ?  A.  Just  to  kind 
-of  see,  to  have  an  idea,  how  many  men  vi^ere  outside  the  county, 

Q.  That  was  the  particular  business  ?    A.  Yes. 

Q.  And  how  long  did  the  meeting  last  ?    A.  Perhaps  an  hour. 

Q.  And  who  was  the  chairman  ?  A.  I  do  not  think  there  was  a 
^chairman. 

Q.  Who  was  the  secretary  ?    A.  There  was  no  secretar}^ 
Q.  Who  had  the  voters'  list  ?    A.  I  think  I  had  the  voters'  list. 
Q.  Who  gave  you  the  voters'  list  ?    You  were  the  secretary  ?    A.  I 
-^uess  not. 

On  his  cross-examination  he  says : 

Q.  You  told  Mr.  McCarthy  you  had  been  appointed  Mr.  Colter's  agent 
in  this  last  election  ?    A.  Yes. 

Q.  In  what  way,  agent  for  what?  A.  To  act  as  scrutineer  at  the 
polling  division  of  J  arvis. 

Q.  Is  that  all  you  mean  ?    A.  Yes. 

Q.  You  mean  the  appointment  in  writing,  I  suppose.  A,  No,  just  to 
check  the  votes  as  they  came  in. 

Q.  Did  you  get  a  written  appointment  ?  Or  do  you  remember  ?  A.  I 
do  not  remember. 

Q.  Did  you  see  Mr.  Colter  personally  about  it  ?    A.  No. 

Q.  Did  you  see  him  at  a,ll  during  the  campaign,  except  at  the  public 
meetings  ?   A.  No. 
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Q.  Have  any  private  talk  with  him  at  all  ?  A.  Never  had  a  private 
talk  with  Mr.  Colter. 

Q.  And  you  wei'e  asked  by  somebody  or  other  to  be  scrutineer?  A. 
Yes. 

Q.  You  had  once  been  scrutineer  before  at  a  previous  election  ?  A. 
No,  I  had  been  appointed  but  they  got  some  other  man  in  my  place  and 
I  did  not  act, 

Q.  At  this  time  you  did  act  ?    A.  Yes. 

Q.  As  inside  scrutineer  ?    A.  Yes. 

Q.  Some  party  asked  you  to  act  ?    A.  Yes. 

Q.  Mr.  Noble  asked  you  to  act,  and  you  did  act  ?  A.  I  am  not  sure 
"whether  it  was  Mr.  Noble  or  not. 

Q.  Besides  this  was  there  any  other  work  that  you  did  at  this  election? 
A.  No. 

Q.  How  was  it  you  happened  to  go  to  this  meeting  ?  A.  I  was  just  told 
■  of  it  on  the  street  and  went. 

Q.  Then  yox\  did  not  go  from  your  own  home  intending  to  go  to  the 
meeting  ?    A.  No. 

The  judgment  at  the  trial  on  the  question  of  Haslett's 
agency  was  as  follows  : 

"  It  remains  to  consider  the  question  of  agency.  In 
dealing  with  this,  regard  must  be  had  to  the  plan  adopted 
by  the  party  supporting  Mr.  Colter  for  carrj^ing  on  the  last 
•campaign.  Mr.  Parker,  Dr.  Harrison,  and  other  leading 
reformers  stated  with  some  complacency  that  having 
discovered  at  the  trial  of  an  election  petition  in  the  county 
in  October,  1887,  that  the  conservative  organization  was 
superior  to  theirs  they  set  out  to  remodel  their  own  system 
so  as  to  make  it  at  least  equal  to  that  of  their  opponents. 
To  this  end  they  at  once  after  said  trial  destroyed  all  the 
minutes  of  the  county  reform  association  which  had  been 
regularly  kept  since  1882  ;  they  immediately  after  every 
meeting  of  a  convention  and  association  destroyed  the  rough 
minutes  of  that  meeting ;  and  they  substituted  for  the  ap- 
pointment of  local  committees  vice-presidents  (generally  one 
for  each  township)  which  vice-presidents  were  named  by  the 
townships  at  meetings  of  the  county  association.  There 
was  no  shibboleth  or  test  for  membership  of  the  association, 
•save  only  sympathizing  with  the  reform  cause.  The 
^association  was  supposed  to  comprehend  in  its  ranks  evei  j 
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I'eformer  within  the  limits.  Conventions  are  held  by  the- 
township  associations  sending  delegates." 

When  a  contest  is  approaching  the  vice-president  or 
cliairman  of  the  township  is  instructed  to  call  a  meeting 
of  the  township  association,  to  go  over  the  lists,  to* 
appoint  agents  at  the  polls,  bring  out  voters,  look  after- 
absentees,  etc.,  and  the  work  is  carried  on  by  the  aid  of 
reformers  who  choose  to  assist." 
"  Shortly  what  is  meant  is  this : — 

"  (1.)  As  to  the  proceedings  of  the  party  as  an  organiza- 
tion there  are  to  be  no  records  except  such  as  repose  in 
frail  human  memory.  As  Mr.  Parker  puts  it,  '  so  that  no 
information  could  be  got  out  of  me  except  what  I  could 
remember.' " 

"  (2.)  The  abolition  of  local  committees  was  apparently 
intended  to  serve  a  double  purpose,  viz.,  to  lessen  the 
apparent  number  of  persons  for  whose  acts  the  candidate 
might  be  responsible  and  to  render  it  more  difficult  to- 
ascertain  afterwards  who  those  persons  were." 

"  It  may  be  that  in  their  avowed  desire  to  improve  on 
the  tactics  of  their  opponents,  the  friends  of  the  respondent 
have  increased  instead  of  diminishing  the  number  of  his- 
agents.  Certain  it  is  that  the  law  of  agency  in  election 
matters  is  so  elastic  that  the  Courts  will  be  astute  to  meet 
and  cope  with  the  ever-increasing  ingenuity  of  some  of 
those  who  manage  election  contests." 

"  The  evidence  of  agency  relied  on  by  the  petitioner 
is  that  Haslett  has  always  been  a  reformer,  has  been  active- 
for  two  elections,  that  he  was  a  scrutineer  at  the  polls,  and 
that  he  attended  one  important  committee  meeting.  No- 
one  of  these  elements  is  perhaps  sufficient  by  itself  to- 
constitute  Haslett  an  agent,  but  all  taken  together,  withi 
the  recognition  conferred  on  him  by  his  local  chief,  Mr. 
Noble,  in  view  of  the  state  of  affiiirs  as  regards  organization 
which  I  have  above  alluded  to,  constrain  me  to  hold  him. 
to  have  been  agent  of  the  candidate." 

"  I  therefore  find  that  James  Haslett,  an  agent  of  the 
respondent,  committed  the  corrupt  practice  charged,  without, 
the  knowledge  or  consent  of  the  respondent." 
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December  13th  aud  14tb,  1889.  Aylesworth,  for  the- 
appellant.  The  act  of  Haslett  was  not  a  corrupt  act 
under  the  circumstances  proved  :  Somerville  v.  Loflamme, 
2  Can.  S.  C.  R.  216;  Windsor  Election  Case,  31  L.  T.  N.  S. 
135  ;  Kingston  Election  Case,  Hodgins'  El.  Cas.  625.  A 
loan  to  induce  a  voter  to  be  absent  on  election  day  has 
been  held  not  a  corrupt  act :  East  Elgin  Election  Case, 
1  Ont.  El.  Cas.  475. 

The  agency  of  Haslett  was  not  proved;  Berthier  Election 
Case,  9  Can.  S.  C.  R  102. 

McCarthy,  Q.  C,  for  the  respondent,  cited  the  judgment 
of  Mr.  Justice  Patterson  in  Mushoha  and  Parry  Sound' 
Case,  1  Ont.  El.  Cas.  203  ;  West  Simcoe  Case,  1  Ont.  EL 
159-161  ;  Leigh  &  Le  Marchant,  4  Ed.  p.  75  ;  Mattinson  & 
MacKaskie,  P.  108  ;  Limerick  Case,  1  O'M.  &  H.  260  ; 
Waterford  Case,  2  O'M.  &  H.  2. 

January  22nd,  1890.  Sir  W.  J.  Ritchie,  C.  J.— Miv 
Colter,  the  appellant,  was  nominated  a  candidate  at  a 
meeting  of  delegates  selected  from  different  parts  of  the 
riding  of  persons  holding  reform  principles,  and  accepted 
the  nomination.  The  regular  nomination  of  candidates 
took  place  on  the  23rd  of  January,  1889  ;  the  polling  was 
on  the  30th  of  January,  1889  ;  the  trial  of  this  petition  was 
on  the  3i  d  and  10th  of  September,  1889. 

Two  charges  of  corrupt  practices  by  agents  were 
considered  by  the  learned  Judge  who  tried  the  petition, 
and  found  to  have  been  established.  The  first,  which 
we  have  now  to  deal  with,  was  alleged  to  have  been  by 
James  Haslett  to  the  effect  that  he  offered  and  promised 
to  pay  one  Henry  Bridges  S5  to  induce  him  to  refrain 
from  voting  at  the  said  election.  I  think  the  petitioner 
has  established  that  such  an  offer  and  payment  were- 
made  ;  that  the  offer  and  the  payment  formed  in  fact, 
one  transaction  though  the  offer  and  the  payment  were- 
made  at  different  times ;  and  that  a  corrupt  practice 
was  thereby  committed.  The  only  question  then  thai 
remains  to  be  determined  is  as  to  the  agency  of  Haslett. 
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This  agency  should  be  established  beyond  all  reasonable 
-doubt  to  the  satisfaction  of  the  learned  Judge  and  the 
burthen  of  the  proof  of  agency  was,  in  my  opinion, 
-clearly  on  the  petitioner.  As  to  the  necessity  of  making 
a  case  out  beyond  all  reasonable  doubt  ample  authority 
is  to  be  found. 

In  The  Westwdnster  Election  Case,  1  O'M.  &  H.  95,  Mr. 
Baron  Martin  says  : — 

But  I  think  I  am  justified,  when  I  am  about  to  apply  such  a  law,  in 
requiring  to  be  satisfied  beyond  all  reasonable  doubt  that  the  act  of 
bribery  was  done,  and  that  unless  the  proof  is  strong  and  cogent — I 
should  say  very  strong  and  very  cogent — it  ought  not  to  affect  the  seat  of 
an  honest  and  well-intentioned  man  by  the  act  of  a  third  person. 

In  The  Taunton  Case,  2  O'M.  &  H.  74,  Mr.  Justice 
Orove  says  : — 

To  use  the  language  of  that  eminent  Judge,  the  late  Mr.  Justice  Willesi, 
*No  amount  of  evidence  ought  to  induce  a  judicial  tribunal  to  act  upon 
mere  suspicion  or  to  imagine  the  existence  of  evidence  which  might  have 
been  given  by  the  petitioner,  but  which  he  has  not  thought  it  to  his  interest 
actually  to  bring  forward,  and  to  act  upon  that  evidence  and  not  upon 
the  evidence  which  really  has  been  brought  forward.  The  second 
principle,  which  is  more  particularly  applicable  to  circumstantial  evidence, 
is  this,  that  the  circumstances  to  establish  the  affirmative  of  a  proposition, 
where  circumstantial  evidence  is  relied  upon,  must  be  all,  such  of  them  as 
■  are  believed,  circumstances  consistent  with  the  affirmative,  and  that  there 
must  be  some  one  or  more  circumstances  believed  by  the  tribunal,  if  you 
are  dealing  with  a  criminal  case,  inconsistent  with  any  reasonable  theory 
^of  innocence,  and  when  you  are  dealing  with  a  civil  case  (otherwise 
•expressed  though  probably  the  result  is  for  the  most  part  the  same), 
proving  the  probability  of  the  affirmative  to  be  so  much  stronger  than 
that  of  the  negative  that  a  reasonable  mind  would  adopt  the  affirmative 
in  preference  to  the  negative.' 

In  The  Sligo  Case,  1  O'M.  &  H.  301,  Mr.  Justice  Keogh, 
as  to  the  law  of  agency,  said  : — 

An  observation  was  made  by  the  counsel  for  the  respondent  that  the 
evidence  ought  to  be  strong — very  strong,  clear,  and  conclusive — of 
agency  before  a  judge  allows  himself  to  attach  the  penalties  of  the 
Corrupt  Practices  Prevention  Act,  1854,  to  any  individual.  I  agree  to 
that. 

As  to  the  nature  of  the  evidence  necessary  to  establish 
a  charge  of  biibery,  Judge  O'Brien  says  in  The  London- 
derry ^Case,  1  O'M.  &  H.  279. 
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The  charge  of  bribery,  whether  by  a  candidate  or  his  agent,  is  one 
which  should  be  established  by  clear  and  satisfactory  evidence.  The 
consequences  resulting  from  such  a  charge  being  established  are  very 
serious.  In  the  first  place  it  avoids  the  election,  and  in  the  recent 
trial  of  the  Warrington  election  petition,  Baron  Martin  is  reported  to^• 
have  said  that  he  agreed  with  what  had  been  said  by  Mr.  Justice  Willes. 
at  Lichfield,  that  before  a  Judge  upset  an  election,  he  ought  to  be  satisfied 
bej-ond  all  doubt  that  the  election  was  altogether  void. 

Accepting  then  these  cases  as  truly  expounding  the  liivv 
as  to  the  amount  of  evidence  required  to  sustain  charges 
of  bribery  and  agency,  let  us  consider  how  far  the  case  has. 
been  made  out  beyond  all  reasonable  doubt. 

The  learned  Judge  after  stating  the  plan  adopted  by 
the  party  supporting  Mr.  Colter  for  carrying  on  the  cam« 
paign,  says  (see  ante  p.  578)  : 

The  learned  Judge  thus  says  it  is  by  combining  the 
three  considerations,  viz. :  the  organization  of  the  associa- 
tion, the  attendance  at  the  appellant's  meeting,  and  the 
appointment  by  the  appellant  as  scrutineer  that  the 
agency  is  made  out,  and  that  neither  alone  would  esrablisk 
it. 

Now,  as  to  Haslett's  having  acted  as  scrutineer,  whether 
appointed  to  that  position  by  the  appellant,  or  acting  as. 
such  at  the  request  of  Noble,  a  vice-president  for  the 
township  of  Walpole,  or  as  one  of  the  electors  under  section. 
36  of  the  Election  Act,  R.  S.  C.  ch.  8,  by  no  means  clearly 
appears,  but  assuming  that  he  was  duly  appointed  to  and 
acted  in  that  capacity  at  the  poll  in  the  interests  of  the 
appellant,  did  this  constitute  him  an  agent  of  the  appellant 
generally  and  make  the  appellant  liable  for  his  acts  com- 
mitted before  such  appointment  ?  I  think  not,  and  I  think 
the  learned  Judge  should  not  have  considered  that  appoint- 
ment as  an  element  in  determining  the  question  of  agency.. 
The  appointment  of  such  an  agent  as  provided  for  by 
R.  S.  C.  ch.  8,  sees.  36  and  38,  has  clearly  reference  only  to 
the  pj  oceedings  on  election  day,  and,  therefore,  the  whole 
question  of  agency  must  turn  on  the  fact  of  Haslett  having; 
attended  a  so-called  committee  meeting  shoitly  before  this 
election,  probably  a  couple  of  weeks,  and  of  being  a  persou 
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professing  reform  principles.  Would  these  two  establish 
the  agency  ?  As  I  read  the  judgment  they  would  not,  for 
the  learned  Judge  says,  "  It  is  the  combination  of  the  three 
that  does  it  not  the  combination  of  any  two."  But  I  think 
the  question  of  being  a  reformer  must  be  also  eliminated. 
Colter  did  not  accept  the  nomination  directly  from  the 
reformers  of  Haldimand,  for  it  was  abundantly  clear  that 
those  who  nominated  Colter  were  not  the  body  of  the 
reformers  of  the  Riding  but  a  select  body  of  delegates, 
of  whom  Haslett  was  not  one,  who  when  appointed 
were  no  doubt  from,  but  entirely  independent  of,  the 
whole  body  of  persons  holding  the  views  of  the  reformers. 
Having  accepted  such  nomination  I  cannot  think  he 
thereby  made  all  persons  in  the  constituency  profes- 
sing reform  principles  his  agents.  In  this  case  it  is  not 
necessary  to  enquire  how  far  or  to  what  extent,  if  any, 
he  made  the  members  of  that  convention  his  agents ; 
it  is  for  the  purposes  of  this  case  sufficient  to  say  that 
he  did  not,  apart  from  them,  make  all  or  any  of  the 
persons  professing  reform  principles  his  agents  unless 
he  or  his  agents  gave  them  the  authority  to  act  for 
him  or  recognized  their  right  to  do  so  by  adopting 
their  acts.  This  leaves  then  only  the  attendance  at  the 
meeting  which  the  learned  Judge  admits  would  not 
alone  be  sufficient  to  establish  the  agency.  Had  he  not 
attended  this  meeting  I  can  see  no  pretence  whatever 
for  the  contention  that  he  was  an  agent  of  Mr.  Colter. 
It  does  not  appear  that  this  meeting  was  held  at  the 
instance  or  even  with  the  knowledge  of  the  candidates, 
or  was  called  by  or  held  at  the  instance  of  any  person 
-having  the  charge  or  management  of  the  election  or  in 
any  way  authorized  to  call  or  hold  it. 

There  was  no  evidence  that  Haslett  canvassed ;  on 
the  contrary  he  distinctly  swears  that  he  did  not ;  nor  is 
there  any  evidence  that  he  did  any  other  act  directly 
or  indirectly  touching  the  election  save  and  except 
attending  the  meeting  in  question,  of  which  he  swears 
he  had  only  accidentally  heard,  and  going  through  the 
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list  in  order  to  ascertain  who  the  absent  voters  were. 
This  is  the  account  he  gives  of  the  meeting  and  he  is 
the  only  witness  that  speaks  of  it.  (His  Lordship  here 
read  the  evidence  of  Haslett,  (ante  p.  570.) 

Haslett  does  not  appear  to  have  been  in  any  wa}^ 
•entrusted  with  any  duty  whatever  of  managing  or 
influencing  the  election,  or  procuring  Mr.  Colter's  return, 
and  he  does  not  appear  ever  to  have  spoken  to  Mr.  Colter  ; 
in  fact  he  says  he  never  spoke  to  him.  There  is  not  a 
■tittle  of  evidence  that  Colter  by  any  act  or  deed  in  Siny 
way  authorized  Haslett  to  act  for  him  or  recognized  him 
^s  his  agent  directly  or  indirectly,  or  ratified  or  adopted 
any  of  his  acts.  Haslett  appears  to  have  been  simph^  a 
volunteer,  not  selected  by  Colter  or  an}^  person  having  any 
a,uthority  in  connection  with  the  management  and  conduct 
of  the  election,  nor  does  he  appear  to  have  been  in  any 
way  in  the  counsels  of  those  conducting  the  election. 

I  think  the  cases  clearly  establish  that  there  must  be 
^n  appointment  as  agent  or  an  acting  in  the  business  of 
the  election  with  the  knowledge  and  consent  of  the  candi- 
date or  of  some  person  duly  authorized  to  give  him  power 
to  act  in  the  election  or  some  adoption  or  ratification  of 
his  acts  by  the  candidate  or  his  duly  authorized  agent,  or 
such  an  acting  in  the  business  of  the  election  with  tlie 
knowledge  of  the  candidate  or  his  agent  from  which 
-authority  to  act  can  be  inferred,  all  of  which  appear  to  me 
to  be  entirely  wanting  in  this  case. 

The  Westminster  Case,  1  O'M.  &  H.  92,  Mr.  Baron 
Martin  : 

I  have  said,  and  the  other  J udges  have  said,  that  bribing  by  one  of  his 
committee  would  affect  the  candidate  ;  but  by  a  '  committee  '  I  meant  a 
number  of  persons,  comparatively  few  (of  course  in  a  county  that  extends 
over  a  considerable  district  it  would  be  larger),  who  were  entrusted  by 
the  candidate  with  the  work  of  carrying  out  his  election,  in  whom  he  put 
faith  and  trust,  and  who,  in  fact,  were  his  agents  for  the  purpose  of 
carrying  it  out ;  but  I  have  never  supposed,  nor  do  I  believe  that  either 
Mr.  Justice  Blackburn  or  Mr.  Justice  Willes  ever  considered,  that  where 
a  number  of  people  (600  or  700)  choose  to  call  themselves  '  a  committee ' 
thereupon  they  become  *  agents '  of  the  candidate  for  the  purpose  of 
making  him  responsible  for  an  illegal  act  done  by  one  of  them.    I  think 
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it  is  a  conclusion  that  could  not  be  borne  out  by  common  sense.  Th& 
committee-man  whom  I  mean,  and  whom  I  would  hold  the  respondent  to 
be  responsible  for,  is  a  committee-man  in  the  ordinary  intelligible  sense  of 
the  word,  that  is  to  say,  a  person  in  whom  faith  is  put  by  the  candidate,, 
and  for  whose  acts  therefore  he  is  responsible. 

How  can  it  be  said  in  this  case  that  Haslett  was  such  a. 
committee-man  ? 

In  The  Londonderry  Case,  1  O'M.  &  H.  278,  Mr.  Justice- 
O'Brien  on  the  question  of  agency,  said  : — 

It  is  clear  (as  held  in  the  Windsor  Case)  that  the  employment  of  a  man. 
as  messenger  is  not  sufficient  to  constitute  him  an  agent.  Mr.  Justice 
Willes  in  that  case,  in  those  accurate  terms  for  which  he  is  remarkable, 
said,  'I  have  stated  that  authority  to  canvass — and  I  purposely  used 
the  word  authority  and  not  employment,  because  I  meant  the  observation, 
to  apply  to  persons  authorized  to  canvass,  whether  paid  or  not  for  their- 
services — would,  in  my  opinion,  constitute  an  agent.'  I  cannot  concur  in 
the  opinion  that  any  supporter  of  a  candidate  who  chooses  to  ask  others, 
for  their  votes  and  to  make  speeches  in  his  favour,  can  force  himself  upon 
the  candidate  as  an  agent,  or  that  a  candidate  should  be  held  responsible 
for  tlie  acts  of  one  from  whom  he  actually  endeavours  to  disassociate. 
himself. 

In  The  Taunton  Case,  2  O'M.  &  H.  74,  Mr.  Justice  Grove^ 
says  :— 

So  far  as  regards  the  present  case,  I  am  of  opinion  that  to  establish 
agency  for  which  the  candidate  v/ould  be  responsible  he  must  be 
proved,  by  himself  or  by  his  authorized  agent,  to  have  employed  the 
persons  whose  conduct  is  impugned  to  act  on  his  behalf,  or  to  have  to. 
some  extent  put  himself  in  their  hands,  or  to  have  made  common  cause 
with  them  for  the  purpose  of  promoting  his  election.  To  what  extent 
such  relation  may  be  sufficient  to  fix  the  candidate  must,  it  seems  to- 
me, be  a  question  of  degree  and  evidence  to  be  judged  of  by  the 
election  petition  tribunal.  Mere  non-interference  with  persons  who, 
feeling  interested  in  the  success  of  the  candidate,  may  act  in  support  of 
his  canvass,  is  not  sufficient  in  my  judgment,  to  saddle  the  candidate 
with  any  unlawful  act  of  theirs  of  which  the  tribunal  is  satisfied  he  or 
Ms  authorized  agent  is  ignorant.  It  would  be  vam  to  attempt  an 
exhaustive  definition,  and  possibly  exception  may  be  taken  to  the 
approximate  limitation  which  1  have  endeavoured  to  express. 

In  The  Windsor  Case,  2  O'M.  &  H.  88,  the  report  states, 
that : — 

In  the  course  of  the  case  it  was  proved  that  one  Pantling  wrote  a 
letter  to  a  voter  named  Juniper,  who  at  the  time  of  the  election  was. 
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away  from  the  borough,  offering  to  pay  his  travelling  expenses  if  he- 
Avould  come  and  vote  ;  and  it  was  admitted  that  this  offer,  if  made  by 
the  respondent  or  an  agent  of  his,  would  have  unseated  him.  The 
only  evidence  of  Pantling  being  an  agent  was  that  he  was  a  member 
of  a  committee  wliicli  had  been  formed  for  the  purpose  of  promoting  the 
respondent's  election.  It  was  not  proved  who  put  him  on  the  com- 
mittee, or  how  he  got  there,  what  his  duties  were,  or  what  he  did  j 
but  his  own  statement  as  to  this  was  that  he  xinderstood  that  his  duties, 
were  to  do  the  best  he  could  for  the  respondent. 

Mr.  Baron  Bramwell,  in  his  judgment,  said  as  to  this : — 

I  am  invited  to  believe  that  in  some  way  or  other  a  man  who  haa- 
given  no  description  of  himself,  except  that  he  was  on  a  committee,, 
was  an  agent  so  that  his  act  in  writing  this  letter  should  unseat  the; 
respondent.  It  appears  to  me  really  impossible  to  hold  that  he  was  an 
agent.  I  think  that  according  to  the  authorities,  and  according  to  the 
good  sense  of  the  matter,  he  was  not  an  agent.  He  has  given  us  no- 
iiccoimt  of  how  he  came  to  write  this  letter  to  Juniper,  he  having  tolcl. 
him  where  he  had  gone  to  and  having  told  him  to  write  upon  the 
occasion  of  an  election.  I  cannot  help  agreeing  with  Mr.  Giffard  that, 
if  we  were  to  hold  this  man  to  be  an  agent  it  would  make  the  law  of: 
agency  as  applicable  to  candidates  positively  hateful  and  ludicrous. 

The  Stroud  Case,  3  O'M.  &  H.  11,  Mr.  Baron  Pigott  :— 

It  is  clear  that  a  person  is  not  to  be  made  an  agent  of  the  sitting; 
member  by  his  merely  acting,  that  is  not  enough  ;  he  must  act  in  promo- 
tion of  the  election,  and  he  must  have  authority,  as  there  must  be 
circumstances  from  which  we  can  infer  authority. 

Borough  of  Btingannon,  3  O'M.  &  H.  101.  Baron, 
Fitzgerald  : — 

I  think  it  must  be  made  out  that  a  party,  before  he  is  chargeable  as. 
an  agent,  has  been  entrusted  in  some  way  or  other  by  the  candidate  witk 
some  material  part  of  the  business  of  the  election  which  ordinarily  in. 
performed,  or  is  supposed  to  be  performed,  by  the  candidate  himself. 
Whether  it  has  any  distinct  reference  to  canvassing  or  anything  of  that- 
kind,  appears  to  me  to  be  immaterial,  but  in  some  sense  or  another  he 
must  be  considered  as  entrusted  by  the  candidate  with  the  performance, 
of  some  part  of  the  business  of  the  election,  which  properly  belongs  ta- 
ihe  caudicUce  himself,  though  he  is  unable  to  perform  it  m  many  cases 
without  somebody  to  aid  him.  But  that  entrusting  may  be  made  out 
nob  merely  by  an  express  appointment  to  the  performance  of  some 
material  duty  in  reference  to  the  election,  bat  may  be  made  out  by  impli- 
cation. Tne  circumstances  of  each  case  may  differ,  but  tiiat  implication, 
ordinarily  must  arise  from  the  knowledge  which  it  appears  that  the- 
candidate  has  of  the  part  which  the  person  is  taking  in  the  election.  If 
that  part  of  the  business  of  an  election  which  ordmarily  and  properly 
75— VOL.  I.  E.C. 
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"belongs  to  the  candidate  himself  be  done  to  the  knowledge  of  the  candidate 
hy  some  other  persons,  it  appears  to  me  that  that  other  person  is  an  agent 
■of  the  candidate,  and  the  candidate  is  responsible  for  an}'  corrupt  act  done 
by  that  person. 

How  can  it  be  said  that  anything  was  done  by  Haslett 
Tras  done  with  the  knowledge  of  Mr.  Colter,  or  that  any- 
thing was  entrusted  to  Haslett  by  Colter  or  by  any  person 
authorized  to  give  Haslett  authority  to  act  ? 

Can  it  be  said  that  the  agency  has  been  established  in 
this  case  beyond  all  reasonable  doubt  ?  The  most  that 
•can  he  said,  I  think,  is  that  there  are  suspicious  circum- 
stances in  relation  to  the  bribery,  but  it  is  clear  that  the^e 
suspicions  will  not  do. 

Under  these  circumstances  I  am  of  opinion  the  agency 
was  not  established,  and  therefore  as  to  this  charge  the 
appeal  should  be  allowed. 

Strong,  J. — For  the  reasons  stated  by  Mr.  Justice 
Falcon  bridge  in  giving  judgment  in  the  court  below 
on  charge  No.  82  (which  I  adopt  in  their  entirety,  and 
to  which  I  have  nothing  to  add)  I  am  of  opinion  that 
this  appeal  should  be  dismissed  with  costs. 

Taschereau,  J. — On  that  charge  82,  "  that  on  or  about 
the  day  of  election  in  question  James  Haslett,  an  agent 
of  the  respondent  (now  appellant),  offered  and  promised  to 
pay  and  did  pay  to  Henry  Brydges,  a  voter  in  the  same 
-electoral  district,  the  sum  of  $5  to  induce  him,  the  said 
Brydges  to  refrain  from  voting  at  the  election  in  question, 
or  to  vote  thereat  for  the  said  respondent  (now  appellant)," 
the  evidence  is  conclusive.  I  need  not  repeat  the  facts  of 
the  case.  They,  it  seems  to  me,  show  a  clear  and  unmis- 
takable act  of  corrupt  practice,  and  we  are,  I  believe, 
unanimous  on  this  point. 

I  have  great  doubts,  however,  on  the  question  of 
Haslett's  agency.  I  am  free  to  say  that  had  I  presided  at 
the  trial,  with  the  evidence  on  record,  as  I  read  it,  I  would 
have  hesitated  before  finding  agency.  On  the  other  hand, 
I  am  impressed  here  with  the  grave  and  obvious  reasons 
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which,  in  cases  of  this  kind  more  particularly  should 
restrain  an  appellate  court  from  interfering  with  the  find- 
ing of  the  Judge  at  the  trial.  I  have  not  succeeded  yet 
in  bringing  my  mind  to  that  point  of  certainty  alwaj^s 
required  to  reverse.  At  the  same  time,  I  see  the  difficulty 
of  finding  on  this  record  clear  evidence  of  agency.  I 
cannot  say  that  I  have  made  up  my  mind  one  way  or  the 
other,  and  if  my  conclusions  were  toafiectthe  result  of  the 
judgment  I  would  require  more  time  to  consider  the- 
point.  But  as  a  majority  of  the  court  have  come  to  a  final 
determination  of  the  matter  it  would  have  been  utterly 
useless  for  me  to  delay  the  judgment,  a  course  I  would  not^ 
it  seems  to  me,  have  been  justified  in  taking  in  a  case  of  this 
nature,  Avhere  public  interests  require  a  judgment  as 
speedily  as  possible. 

GwYNNE,  J. — The  questions  in  this  case  are  purely 
questions  of  fact  and  I  cannot  say  that  the  conclusions 
upon  them,  which  have  been  arrived  at  by  the  learned 
Judge  who  tried  the  election  petition,  are  clearly  er- 
roneous. I  cannot  say  that  the  evidence  clearly  does 
not  justify  the  conclusion  that  the  organization  of  the 
reform  association  in  the  county  of  Haldimand,  as  de- 
tailed in  the  evidence,  (and  of  which  organization  the- 
a])pellant  was  an  approving  member,  and  whose  nomina- 
tion as  a  candidate,  which  was  ofifered  to  him  by  a 
convention  of  the  association  in  pursuance  of  the 
scheme  of  organization,  he  accepted,  was  devised  for 
the  purpose  of  giving  to  a  candidate  brought  forward 
by  a  convention  of  the  association  the  benefits  of  the- 
oi'ganization  as  a  general  committee  of  the  candidate- 
without  exposing  him  to  the  risk  attending  his  nomi- 
nation of  committee-men  to  manage  and  conduct  the 
election  for  him.  Nor  can  I  say  that  the  evidence 
clearly  does  not  justify  the  conclusion  that  the  attend- 
ance by  James  Haslett  at  the  committee  meeting  held 
at  Hanrahan's  hotel  was  an  act  done  by  him  in  perfect 
accordance  with  the  scheme  of  organization,  and  in  pur- 
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•suaiice  of  it  in  the  character  of  a  committee-man  acting  in 
the  interest  of  and  as  an  agent  of  the  candidate,  just  as  if 
he  had  been  appointed  by  the  candidate  himself.  If  these 
conclusions  do  not  appear  to  my  mind  to  be  clearly 
•erroneous  I  must  adhere  to  the  rule  laid  down  by  this 
Court,  and  acted  upon  in  several  cases,  and  among  these 
in  the  Bellechasse  Election  Case,  5  Can.  S.  C.  R  91,  and 
decline  to  interfere  and  to  reverse  as  beyond  all  doubt 
•erroneous  the  judgment  of  the  learned  Judge  vv^ho  tried 
the  case  upon  mere  questions  of  fact,  I  entirely  concur 
in  the  observation  of  the  learned  Judge,  to  the  effect  that 
the  Courts  should  be  astute  to  meet  and  cope  with  the 
■ever-increasing  ingenuity  of  those  who  manage  election 
contests.  This  timely  suggestion  thus  thrown  out  appears 
to  me  to  be  a  mild  criticism  by  no  means  inappropriate  to 
the  evidence  given  in  this  case,  as  to  the  origin,  the  object 
and  the  modus  operandi  of  the  organization  in  the  county 
of  Haldimand.  The  appeal  must,  in  m}^  opinion,  be  dis- 
missed with  costs,  and  the  result  communicated  in  the 
■ordinary  way  to  the  Speaker  of  the  House  of  Commons. 

Patterson,  J. — The  decision  that  the  act  of  bribery 
which  constituted  chp^rge  82  was  committed  by  Haslett 
was  so  amply  sustained  by  the  reported  evidence  that, 
lifter  hearing  from  Mr.  Aylesworth  all  that  could  be 
urged  against  the  view  taken  by  the  learned  Judge 
we  did  not  think  it  necessary  to  hear  Mr.  McCarthy  on 
that  subject. 

On  the  question  as  to  Haslett's  agency  there  is  more 
to  be  said  on  both  sides,  but  no  sufficient  reason  has,  in 
my  judgment  been  shewn  for  interfering  with  the  finding 
of  the  learned  Judge  who  presided  at  the  trial  and  who 
heard  and  saw  the  witnesses. 

The  rule  which  will  be  found  a  safe  one  to  bear  in 
mind  in  approaching  a  question  of  election  agency  was 
well  stated  many  years  ago  by  Mr.  Justice  Grove  in 
the  Wakefield  Case,  2  O'M.  &  H.  100,  in  language  which 
.has  lost  none  of  its  force,  and  is  ttill  applicable  to  contests 
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like  the  present.  After  specaking  of  the  impossibility  of 
laying  down  such  definitions  and  limits  as  shall  meet 
every  case  lie  said  : 

It  is  therefore  well  that  it  should  be  understood  that  it  rests  with 
the  Judge,  not  misapplying  or  straining  the  law,  but  applying  the  prin- 
ciples of  the  law  to  changed  states  of  facts,  to  form  his  opinion  as  to 
whether  there  has  or  has  not  been  what  constitutes  agency  in  these 
election  matters.  It  is  well  that  the  public  should  know  that  they  can- 
not evade  the  difficulty  by  merely  getting  as  they  suppose,  out  of  the 
technical  meaning  of  certain  words  and  phrases. 

Many  reported  cases  illustrate  the  application  of  the 
general  principles  referred  to  widely  differing  states  of 
facts,  cases  found  in  the  English  reports  and  in  those  of  our 
own  provinces,  as  well  as  some  which  have  been  before 
this  Court.  It  would  not  serve  any  useful  purpose  to 
refer  to  them  in  detail,  while  to  do  so  might  perhaps  tend 
to  sucro-est  the  erroneous  idea  that  the  doctrine  was  in 
some  w^ay  limited  to  facts  like  those  on  w^hich  the  decisions 
:turned. 

This  caution  may  not  be  unnecessary,  especially  when 
English  cases  are  referred  to.  The  principles  acted  on  in 
those  cases  will  be  found  to  be  wide  enough  and  elastic 
enough  to  reach  every  variety  of  facts,  yet  under  the 
S3'Stem  on  which  elections  are  conducted  in  this  country 
facts  may  exist,  and  may  be  expected  to  exist,  differing 
from  those  found  in  England  much  more  than  the  facts 
of  one  English  case  will  ordinarily  difler  from  those  in. 
another  English  case.  This  difference  is  notably  found  in 
the  relation  of  a  candidate  to  his  constituency,  the  mode  of 
selecting  the  candidate,  and  the  machinery  for  conducting 
the  contest. 

I  have  had  occasion  more  than  once  to  discuss  the 
subject  of  election  agency  and  to  act  upon  my  opinion. 
Among  other  cases  there  are  three  reported  in  the  first 
volume  of  the  Ontario  Election  Cases.  I  refer  to  portions 
of  the  judgments  delivered  by  me  in  the  Prescott  Case,  1 
Ont.  eI.  Cas.  93-98 ;  the  West  Simcoe  Case,  1  Ont.  El.  Cas. 
146-8  ;  the  Muskoka  Case,  1  Ont.  El.  Cas.  2()'2-();  repeating 
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the  caution  tliat  I  do  so  for  the  enunciation  of  general 
principles,  and  not  because  of  the  facts  appearing  to  be- 
like those  now  before  us,  and  referring  to  the  reports  in 
place  of  repeating  what  I  then  said. 

When  an  election  is  approaching,  the  custom  in  the- 
county  of  Haldimand  is  shown  to  be  for  a  convention 
of  the  reform  association  of  the  county  to  nominate  a 
candidate. 

Mr.  Colter,  the  present  appellant,  was  nominated  for 
the  election  now  in  question,  as  he  had  been  on  more 
than  one  previous  occasion,  and  he  accepted  the  nomination- 
There  was,  as  there  of  necessity  must  have  been,  some 
understanding  as  to  the  mode  in  which  the  contest  was 
to  be  carried  on.  Work  had  to  be  done.  That  is  shown 
by  the  evidence,  though  proof  of  the  fact  was  hardly  needed.. 
Who  was  to  do  the  work  ?  Was  the  candidate  to  do  it. 
liimself  personally,  or  did  he  rely  on  the  aid  of  others  T 
The  understanding  on  the  subject  may  have  been  expressed 
or  have  been  tacit.  These  contests  were  no  new  things  in 
the  county.  The  association  had  been  in  operation  for  a, 
number  of  years,  and  unless  a  change  in  the  way  of  doing 
things  was  intended  the  plan  of  campaign  would  not  be 
likely  to  be  talked  over  at  every  nomination.  The- 
modus  oi^erandi  was  already  established  and  sufficientl3r 
understood. 

Mr.  Parker,  the  secretar}^  of  the  association,  gives  infor- 
mation as  to  the  general  character  of  the  work  to  be  done 
and  the  very  active  part  taken  by  himself,  not  taken,  as- 
he  tells  us,  by  reason  of  any  consultation  with  Mr.  Colter 
or  with  other  leading  men,  though  he  had  frequent  com- 
munication with  Colter  who  would  enquire  how  he  was- 
getting  on,  and  so  forth.    He  was  asked: 

Q,  What  part  was  Mr.  Colter  taking  in  the  contest  ?  A.  Conducting 
his  meetings^  I  suppose  ;  I  never  attended  any  of  his  meetings. 

Q.  You  were  seeing  to  the  organization  of  the  portion  of  the  riding- 
that  you  have  spoken  of  ?    A.  Yes. 

Q.  Then  Mr,  Colter,  so  far  as  you  know,  was  attending  the  public 
meetings.  And  was  he  also  looking  after  the  organization?  A.  Not 
that  I  know  of. 


HALDIMAND. 


591 


Q.  Did  lie  say  that  to  you  ?  A.  No.  I  suppose  he  would  get  some 
person  else  to  attend  to  the  other  portion  of  the  riding,  to  do  the  work 
I  was  doing  in  the  part  I  attended  to. 

There  is  abundant  evidence,  apart  from  the  necessity 
of  the  case,  that  many  persons  must  have  been  relied  on 
by  the  candidate  to  do  the  work  of  seeing  to  get  voters 
out  and  whatever  else  an  organized  canvass  required.  These 
persons,  whoever  they  were,  must  be  held  to  be  the  agents 
of  the  candidate. 

Work  had  to  be  done.  No  means,  apart  from  the  organi- 
zation of  the  association,  were  provided  for  doing  it.  The 
'<iandidate  was  not  doing  it  himself. 

Mr.  Colter  was  himself  an  active  member  of  the  associa- 
tion for  six  or  seven  years  preceding  1886.  Then  he  was 
nominated  as  candidate  and  w^ent  through  two  elections 
before  the  one  now  in  contest  under  the  auspices  of  the 
association.  He  was,  therefore,  familiar  with  the  way  in 
which  things  were  done.  The  organization  included  local 
associations.  There  was  one  for  the  township  of  Walpole, 
which  is  the  scene  of  charge  82.  The  associations  comprise 
all  the  reformers  of  the  locality,  though  only  a  few  of  them 
-according  to  Mr.  Parker,  usualty  take  an  active  part. 

Haslett  had  been  active  at  the  last  two  elections, 
though  he  modestly  says  he  did  but  very  little.  That 
iittle,  he  says,  was  going  out  and  getting  in  voters. 

He  afterwards  said  that  it  was  only  at  the  last  elec- 
tion that  he  took  an  active  part.  One  thing  which  he 
did  was  to  attend  a  meeting  held  one  night  in  the  village 
where  he  lives. 

Q.  How  long  was  that  before  the  election  ?  A.  Probably  a  couple  of 
>veeks. 

Q.  Who  gave  you  notice  to  attend  that  meeting  ?  A.  Well,  there  was 
nobody  gave  notice. 

Q.  How  did  you  know  about  it  ?  A.  Well,  we  just  met  one  another  oa 
-the  street. 

Q.  Who  was  it  told  you  ?    A.  I  could  not  say. 
Q.  Was  it  a  day  meeting  or  a  night  meeting  ?    A.  Night. 
Q.  And  was  that  the  meeting  when  the  affairs  of  the  polling  sub- 
•division  were  arranged  ?    A.  No. 
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Q.  What  was  done  at  that  meeting  ?  A.  Just  to  look  up  the  outside- 
vote  and  seeing  about  getting  it  in. 

Q.  What  else  ?  What  about  the  doubtful  vote  at  home  ?  A.  There- 
was  nothing  particular  done  about  that. 

Q.  You  went  o\^er  the  voters'  list,  I  suppose  ?    A.  Yes. 

Q.  And  were  doubtful  men  assigned  to  different  parties  to  be  seen  after  ? 
A.  No. 

Q.  For  what  purpose,  then,  did  you  go  over  the  list  ?  A.  Just  to  kind 
of  see  ;  have  an  idea  how  many  men  were  outside  the  county. 

Q.  That  was  the  particular  business  ?    A.  Yes. 

Q.  How  long  did  the  meeting  last  ?    A.  Perhaps  an  hour. 

Q.  And  who  was  the  chairman?  A.  I  do  not  think  there  was  a, 
chairman. 

Q.  Who  was  the  secretary  ?    A.  There  was  no  secretary. 

Q.  Who  had  the  voters'  list  ?    A.  I  think  I  had  the  voters'  list. 

Some  interest  and  activity  are  implied  by  the  inci- 
dent of  his  being  provided  with  the  voters'  list,  which  was  of 
some  use  for  the  purposes  of  the  meeting. 

These  questions  and  answers  of  Haslett  have  been, 
pressed  on  the  part  of  the  appellant  as  proving  that,  a> 
meeting  having  been  called  by  some  one,  Haslet fc  casu- 
ally heard  of  it,  and  that  his  being  there  was  so  casual 
and  unpremeditated  as  to  have  no  significance  on  the; 
question  of  his  position  in  relation  to  the  organized 
work  of  the  election.  It  is  possible  that  that  is  what 
the  witness  meant  to  convey  by  his  answers,  but  it  is. 
not  what  he  said.  If  we  take  the  answers  literally 
as  reported  to  us,  they  are  consistent  with  the  notion 
that  Haslett  may  himself  have  arranged  for  the  meeting; 
and  invited  his  neighbours,  and  that  notion  would  not  be 
discredited  by  the  circumstance  that  Haslett  was  the 
man  who  had  the  voters'  list  at  the  meeting. 

The  want  of  written  or  formal  notices  of  the  meeting 
does  not  strike  me  as  a  circumstances  of  any  importance 
as  an  indication  of  Haslett  having  heard  only  by  chance 
of  this  meeting,  particularly  when  it  is  remembered 
that  the  policy  of  the  association,  in  which  the  tactics- 
of  another  association  on  a  different  side  of  politics 
are  said  to  have  been  adopted,  was  to  have  no  written 
evidence  to  produce  on  an  election  trial    Obviously  there. 
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was  some  sufficient  notice  to  bring  the  men  together 
whether  Haslett  gave  the  notice  or  received  it.  The  evi- 
dence as  we  have  it  certainly  does  not,  to  my  mind,  account 
for  his  presence  at  the  meeting  in  any  way  which  weakens 
the  effect,  whatever  the  effect  should  properly  be,  of  the- 
fact  of  his  attendino'  the  meetinof  with  his  voters'  list  and 
assisting  at  the  business  for  which  the  meeting  was  con- 
vened. 

It  is  not  my  purpose  to  go  at  greater  length  into  an 
examination  of  the  evidence,  though  I  have  not  failed  to 
consider  it  with  care,  because  I  do  not  understand  it  to  be 
the  duty  of  the  Court  to  deal  v/ith  it  as  if  trying  the  fact 
as  a  Court  of  first  instance.  We  have  not  to  disturb  the 
findincr  of  the  trial  Judo-e  unless  satisfied  that  his  findinor- 
is  wrong.  It  rested  with  him,  as  said  by  Mr.  Justice 
Grove  in  the  passage  I  have  quoted,  to  form  his  opinion  as 
to  whether  there  had  or  had  not  been  in  the  case  of 
Haslett  what  constitutes  election  agency.  I  see  no  reason 
to  impute  to  him,  in  connection  with  that  enquiry,  any 
misapplication  or  straining  of  the  law  of  election  agency^ 
nor  can  I  say  he  arrived  at  a  wrong  decision  on  the  facts, 
although  on  the  same  evidence  all  persons  might  not  arrive 
at  the  same  conclusion. 

In  the  short  reference  I  have  made  to  the  evidence  I 
have  touched  but  slightly  upon  the  fact,  which  to  my  mind 
is  an  important  one  and  which  distinguishes  most  elections- 
in  this  country  from  most  of  those  in  England,  that  the- 
candidate  makes  no  provision  for  doing  many  things  whicb 
we  know  from  common  knowledge  must  be  done.  The 
election  is  in  fact  less  the  business  of  the  candidate  than 
of  the  party  organization  by  which  he  is  nominated. 

Nor  have  I  placed  any  stress  upon  the  appointment  of 
Haslett  as  scrutineer  at  the  last  election.  That,  by 
itself  occurring  as  it  did  after  the  act  of  bribery,  would 
not  prove  agency  at  an  earlier  period,  or  agency  for 
any  other  purpose  than  the  purpose  specified  in  his 
appointment.  At  the  same  time  it  is  a  fact  that  may- 
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fairly  be  considered  in  connection  with  any  part  he 
may  have  taken  in  the  election  work.  I  mean  work 
of  a  systematic  kind,  such  as  meeting  to  go  over  the 
voters'  lists  or  the  like,  not  merely  advocating  the 
candidate  or  the  cause,  like  the  person  whose  agency  was 
in  question  in  the  Prescott  Case,  1  Ont.  El.  Cas.  95  seq.,  to 
which  I  have  already  referred. 

It  is  urged  that  the  extension  (as  it  is  called)  of  the 
scope  of  election  agency  to  include  persons  like  Haslett 
exposes  candidates  to  risk  to  an  unreasonable  extent. 
The  result,  if  it  follows,  seems  to  be  due  to  the  footing 
upon  which  party  organizations  have  placed  these  mat- 
ters. I  have  nothing  to  do  with  the  merits  or  defects 
of  the  system  as  a  method  of  collecting  the  suffrages  of 
the  constituencies.  It  is  not  my  province  to  discuss 
it  from  the  standpoint  of  either  logic  or  politics. 
What  I  am  concerned  with  is  to  ascertain  whether  a 
person  convicted  of  committing  a  corrupt  act  in  the 
interest  of  a  candidate  has  been  properly  held  to  come 
within  the  description  of  agent  for  the  candidate. 
If  I  find  that  a  candidate  who  takes  the  field  as  the 
nominee  of  a  party  that  acts  through  an  organized 
association,  whether  the  organization  is  strict  and  formal, 
or  loose  and  elastic,  depends  upon  the  efforts  of  the 
association  to  promote  his  election,  or  relies  upon  such 
efforts,  I  must,  as  I  understand  the  principles  of  the 
law,  hold  all  persons  accredited  by  the  association  to 
be  the  agents  of  the  candidate.  Whether  a  particular 
individual  does  or  does  not  come  within  the  description 
is  a  question  of  fact. 

I  cannot  say  that  I  am  impressed  by  the  suggested 
danger  of  hardship  to  candidates  or  constituencies  of  letting 
the  validity  of  an  election  be  imperilled  by  the  conduct  of 
any  one  of  so  many  people  as  may  be  election  agents  in  a 
case  like  the  present.  The  danger  to  the  purity  of  election 
at  which  our  legislation  aims  from  holding  a  candidate 
free  from  risk  from  the  corrupt  acts  of  those  on  whom  he 
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relies  for  the  conduct  of  his  election,  seems  to  be  at  least 
as  great  and  as  worthy  of  being  guarded  against. 
I  agree  that  we  should  dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor  for  appellant :  A.  K.  Goodman. 
Solicitors  for  respondents  :  McCarthy,  Osiers  Hoskin 
Creelman. 


END  OF  VOL.  I. 
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Haldimand  Case. 

The  following  is  a  translation  into  English  of  the  judg- 
ment of  FouRNiER,  J.,  in  the  Haldimand  Case,  beginning 
at  p.  549. 

FouRNiER,  J, — The  petition  complaining  of  the  election 
of  the  respondent  contains  the  ordinary  allegations  of 
corruption,  and  alleges  besides  that  ballots  have  been 
admitted  and  rejected  illegally,  as  well  as  many  other 
irregularities,  and  asks  for  the  avoidance  of  the  election. 
Of  the  thirty-nine  charges  of  corrupt  practices  contained 
in  the  particulars,  the  inquiry  has  proceeded  in  a  great  num- 
ber of  cases,  and  has  been  abandoned  in  several  others. 
The  respondent  had  given  notice  that  he  would  proceed  to 
the  proof  of  recriminatory  charges.  But  the  petition 
having  been  entirely  rejected,  he  did  not  find  it  necessary 
to  proceed  with  these  charges. 

Among  the  charges  dismissed  by  the  Honourable  Mr. 
Justice  Street,  who  presided  at  the  trial,  and  as  to  which 
the  appeal  is  taken,  is  the  eighth,  which  is  set  forth  in  the 
following  terms  : 

8.  Frederick  Harrison,  a  resident  of  the  township  of  Walpole,  an  agent 
of  the  respondent,  did,  at  polling  station  number  six,  in  the  township  of 
Walpole,  induce  Thomas  Nixon,  a  resident  of  the  township  of  Walpole,  to 
take  a  false  oath  at  the  poll  and  to  vote  at  the  said  election,  although  not 
qualified  to  do  so. 

The  proof  of  this  charge  afforded  by  the  evidence  of 
Thomas  Nixon,  the  voter  himself,  and  of  William  Parker, 
the  agent  of  the  other  candidate,  W.  Colter,  is  so  complete 
that  it  leaves  no  doubt  of  the  existence  of  the  fact  charofed. 

Nixon  having  presented  himself  to  vote,  Parker,  the 
agent  of  Colter,  requested  him  to  take  the  oath ;  he 
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expostulated,  but  the  demand  having  been  reiterated,  he- 
turned  and  walked  towards  the  door  of  the  polling-place. 
Changing  his  mind  suddenly,  he  returned  and  complained 
again  of  the  agent  exacting  from  him  the  oath  of  qualifica- 
tion. The  agent  Parker  still  insisting,  the  deput}'  return- 
ing-officer  began  to  read  the  form  of  oath  of  qualification  for 
voters  registered  on  the  list  as  farmers'  sons.  Nixon  still 
hesitated,  when  Harrison,  the  agent  of  the  sitting  member, 
half  rising,  interrupted  the  returning-officer  and  said  to  the 
voter  : — "  Your  vote  is  perfectly  good  Tom  ;  take  the  oath^ 
Tom,  take  the  oath  ;  I  will  be  responsible." 

Immediately  after  these  words,  Nixon  took  the  oath 
required,  and  voted.  The  same  facts  are  also  proved  by 
William  Parker,  in  the  most  positive  manner.  In  his  evi- 
dence Nixon  said,  speaking  of  the  intervention  of  Harrison, 
that  the  latter,  in  view  of  the  objection  to  his  vote,  insisted, 
on  his  taking  the  oath  : — "  Harrison  insisted  that  I  should 
take  the  oath.  He  said  my  vote  was  perfectly  good.  That 
was  all ;  I  took  his  word,  and  went  and  voted." 

The  oath  taken  by  Nixon  is  that  in  the  form  T.,  appli- 
cable to  farmers' sons,  ending  with  the  declaration: — "That 
I  am  a  resident  witli  my  father  within  this  electoral 
district,  and  that  I  have  not  been  absent  from  such 
residence  more  than  six  months  since  I  was  placed  on  the 
list  of  voters,"  etc.,  etc. 

The  agency  of  Harrison  is  proved.  He  had  been  specially 
appointed  in  writing  to  represent  the  respondent  at  this^ 
poll.  It  was  his  duty  to  protect  the  interests  of  the  res- 
pondent by  resisting  unfounded  objections  which  might 
hinder  voters  from  giving  their  votes  in  favour  of  his  can- 
didate. But  the  objection  which  had  been  taken  against 
Nixon  was  well  founded.  Placed  upon  the  list  of  voters- 
as  a  farmer's  son,  living  with  his  father,  he  had,  long  before 
the  occasion  of  his  voting,  lost  his  qualification  as  a  voter 
by  the  death  of  his  father.  He  had  also  left  the  property 
upon  which  he  had  been  qualified  when  he  lived  with  his 
father,  and  had  gone  to  live  with  one  of  his  sisters  upon 
another  property.    He  was  registered  as  a  voter  only  in. 
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the  character  of  a  farmer's  son,  in  no  other  character,  and 
upon  no  other  list.  It  was  in  that  character  that  he  voted. 
The  oath  which  he  took  that  he  was  resident  in  the  elec- 
toral district  with  his  father  was  evidently  false  and 
-altogether  contrary  to  the  truth.  He  himself  in  his  evi- 
dence gives  the  date  of  the  death  of  his  father  as  the  4th 
of  April,  1886.  His  mother  had  been  dead  about  ten  years. 
It  was  not  without  much  hesitation  tliat  he  took  the  oath, 
as  we  have  seen  by  his  own  account  of  what  took  place. 
Had  it  not  beeu  for  the  insistence  of  Harrison,  it  is  clear 
that  he  would  have  gone  away  without  voting.  His  hesita- 
tion is  easy  to  understand  ;  doubtless  it  was  most  repugnant 
to  him  to  make  an  oath  that  he  resided  with  his  father, 
then  nineteen  months  dead.  But  pressed  by  Harrison,  his 
neio'hbour,  who  knew  as  well  as  he  did  of  the  death  of  his 
father,  and  who,judgingfrom  his  manner  of  addressing  him, 
seems  to  have  been  on  intimate  terms  with  him,  he  ended 
"by  allowing  himself  to  be  persuaded  that  there  was  no  harm 
in  taking  this  oath ;  quite  probabty  he  believed  that  his 
'Conscience  was  discharged  from  all  responsibility  by  the 
persuasive  tone  and  the  persistence  of  Harrison  in  repeat- 
ing to  him  that  his  vote  was  good,  and  in  telling  him  to 
vote — that  he  (Harrison)  would  take  all  the  responsibility. 
Had  it  not  been  for  the  intervention  of  Harrison,  he  would 
without  doubt  have  carried  out  his  first  resolve  to  go  away 
without  voting ;  evidently  this  vote  was  obtained  solely 
■by  the  pressure  exercised  upon  Nixon  by  Harrison.  The 
latter  certainlj^  could  not  have  been  acting  in  good  faith 
when  he  acted  thus ;  he  certainly  could  not  have  been 
unaw^are  of  the  death  of  Nixon's  father,  one  of  whose  pro- 
perties adjoined  his  own.  In  any  case,  since  he  took  upon 
himself  to  affirm  the  validity  of  the  vote,  whilst  it  was 
clearly  illegal,  his  conduct  had  the  effect  of  making  the 
respondent  answerable  for  the  consequences  of  his  act.  If 
he  did  not  know  the  true  position  of  Nixon,  the  son,  he 
should  have  informed  himself  of  it  before  speaking  with 
so  much  confidence  as  he  did.  Like  so  many  others,  he 
^sed  more  zeal  than  discretion  in  the  exercise  of  his  func- 
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tions  as  agent,  and  unfortunately  his  principal  has  to  suffer- 
the  consequences. 

Harrison  has  then,  with  knowledge  of  the  facts,  been 
guilty  of  the  act  of  inducing  Nixon  to  make  a  false  oath. 
The  offence  which  he  has  thus  committed  is  defined  as- 
follow  by  section  90  of  the  Elections  Act,  declaring : 

That  every  candidate  who  corruptly  by  himself,  or  by  any  other  person' 
on  his  behalf,  induces  or  endeavours  to  induce  any  person  to  take  any  false 
oath  in  any  matter  wherein  an  oath  is  required  under  the  Act,  is  guilty  of 
a  misdemeanour. 

By  the  following  section,  the  91st,  it  is  declared  that : 

Any  wilful  offence  against  any  one  of  the  seven  sections  of  this  Act 
next  preceding,  are  corrupt  practices  within  the  meaning  of  this  Act. 

The  act  of  inducing  Nixon  to  make  a  false  oath  is 
clearl}^,  according  to  these  sections,  a  corrupt  practice 
committed  by  an  agent  of  the  respondent,  and,  conse- 
quently, has  the  efiect  of  affecting  the  legality  of  the 
election. 

In  section  90  the  word  ''corruptly  "  does  not  absolutely 
mean  that  the  act,  thus  qualified,  has  been  done  with  an, 
immoral  or  dishonest  purpose,  or  with  malice.  The  wordi 
is  used  there  rather  to  signify  that  the  act  aimed  at  by 
that  expression  is  a  violation  of  the  prohibition  of  the 
statute  in  that  regard  (Cooper  v.  Slade,  6  H.  L.  Cas.).  It 
was  not  necessary  to  prove  that  Harrison,  in  acting  as  he 
did,  had  a  dishonest  and  immoral  intention.  At  the  same 
time,  he  has  not  been  put  in  the  witness  box  to  explains 
on  oath  his  recommendations.  Nevertheless,  the  honourable 
Judge's  opinion  was  that  the  intention  of  Harrison  should 
have  been  proved,  but  it  is  contrary  to  the  intrepretationj 
adopted  by  the  following  authorities  : 

All  the  judges  have  considered  that  the  word  'corruptly'  

means,  with  the  object  and  intention  of  doing  that  thing  which  the  statute 
intended  to  forbid.  It  does  not  mean  corrupt  in  the  sense  in  which  you 
may  look  upon  a  man  as  being  a  knave  or  a  villain. 

Per  Mr.  Justice  Blackburn  in  The  North  Norfolk  Case,  1  CM.  &  H. , 
236,  at  page  242. 

And  in  discussing  the  meaning  of  the  word  in  considering  whether 
treating  had  or  had  not  been  done  corruptly,  Mr.  Justice  Blackburn  says, , 


*'  the  point  to  be  considered  is,  Was  it  given  with  an  intent  to  influence- 
the  election  ?  " 

The  Wallingford  Case,  1  O'M.  &  H.  57,  at  p.  59. 

The  word  '  corruptly '  means  contrary  to  the  intention  of  this  Act,  witb 
a  motive  or  intention  by  means  of  it  to  produce  an  effect  upon  the  election. 

Per  Mr.  Justice  Blackburn  in  The  Hereford  Case,  1  O'M.  &.  H.  at  p. 
195. 

This  language  is  quoted  with  approval  by  Mr.  Justice  Mellor  in  The 
Launceston  Case,  2  O'M.  &  H.  129,  at  p.  133. 

And  by  Mr.  Baron  Dowse  in  The  Carrichfergus  Case,  3  O'M.  &  H.  at 
p.  91. 

See  also,  on  the  same  subject.  The  Louth  Case,  3  O'M.  &  H.  161. 

Harrison  knew  perfectly  well  the  objection  made  to 
Nixon;  he  had  heard  Parker  demand  that  the  oath  should  be 
administered  according  to  form  T.  appropriate  to  farmers' 
sons  ;  he  had  been  a  witness  of  Nixon's  hesitation;  but  his 
fear  of  losing  a  vote  for  the  respondent  so  mastered  him 
that  he  exercised  all  the  pressure  of  which  he  was  capable 
upon  this  young  man  to  induce  him  to  take  a  false  oath. 
Not  only  had  Harrison  the  intention  of  insuring  a  vote  to 
his  candidate,  but  he  persistently  applied  himself  to  obtain- 
ing it,  and  obtained  it  by  means  of  a  false  oath.  It  is 
useless  to  say  more  to  prove  that  Harrison's  act  was  done 
voluntarily  and  not  by  inadvertence.  He  shewed  his  de- 
sire often  enough,  and  owed  his  success  only  to  his  repeated 
efforts.  Whatever  motives  may  be  attributed  to  him,  his 
act  was  at  least  wilful  in  the  sense  of  intentional,  as  it  has 
been  interpreted  b}^  this  Court  in  the  SelJcirk  Election  Case, 
Young  v.  Smith,  4  8.  C.  K  494. 

1  am  therefore  of  opinion  that  for  this  single  act  of  Har- 
rison the  election  should  be  avoided  and  the  appeal  allowed 
with  costs. 
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AGENCY. 

1.  Evidence  of  agency — Non-mem- 
her  attending  local  committee  meet- 
ing— Driving  voters  to  polls — 
Yohinteer?\^ — S.  was  a  man  who  al- 
ways took  an  active  part  in  every 
election  on  the  Reform  side,  and  dur- 
ing this  election  he  had,  on  one  occa- 
sion, attended  a  meeting  of  the  local 
political  organization  or  committee 
for  whose  acts  in  the  management 
of  the  election  the  respondent  would 
be  answerable,  when  some  election 
work  was  done ;  but  it  was  not 
shewn  that  he  had  canvassed,  except 
in  this  particular  case,  or  that  he 
was  a  member  of  the  committee, 
and  he  swore  that  he  was  not  asked 
to  do  any  work.  On  the  polling  day 
he  WHS  actively  engaged  in  driving 
voters  to  the  polls  in  his  own  con- 
veyance, which  he  said  he  did  as  a 
mere  volunteer  : — 

Ilehl.,  that  S.'s  agency  was  not 
proved.  North  Ontario  (Provin- 
cial), 1. 

77 — VOL.  L  E.G. 


2.  Personal  enemy  of  candidate 
taking  hiterest  in  election — Bribery 
— Evidence — Treachery^. — L.,  being 
a  municipal  councillor,  and  as  such 
a  member  of  an  association  which 
had  brought  out  the  respondent  as  a 
candidate  for  election,  had  a  personal 
disagreement  with  the  respondent, 
and  refused  to  attend  the  meeting 
of  the  nominating  committee  when 
the  respondent  received  the  nomina- 
tion, and  when  asked  by  the  respon- 
dent to  support  him  refused  so  to  do, 
saying  that  he  now  had  an  oppor- 
tunity of  getting  even  with  him  ; 
but  without  the  knowledge  of  the 
respondent,  he  took  an  interest  in 
the  election  and  bribed  a  voter. 

Held,  that  he  was  not  an  agent  of 
the  respondent,  and  that  there  was 
evidence  tending  to  shew  that  he 
was  acting  treacherously  towards 
him.    Lennox  (Provincial),  il. 

3.  Evidence  of  agency  —  Com- 
munication with  respondent —  Volun- 
teer— To  establish  agency  not  neces- 
sary that  candidate  should  have 
knowledge  of  agency  or  of  agent.^  — 
S.,  who  was  a  political  friend  and 
supporter  of  the  respondent,  treated 
a  meeting  of  electors  with  the  know- 
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ledge,  though  not  with  the  direct 
assent,  of  the  respondent.  It  was 
proved  at  the  trial  that  S.  was  a 
noisy,  talkative  man,  employed  as  a 
travelling  agent  through  the  coun- 
try ;  he  had  a  bet  or  bets  on  the 
election  ;  the  respondent  saw  him  at 
the  meeting,  and  had  some  conver- 
sation with  him  in  the  crowd.  Some 
time  during  the  contest,  and  later 
than  the  date  of  the  meeting,  he 
went  to  the  respondent's  office  to 
make  some  suggestions,  and  asked 
his  opinion  as  to  the  result,  as  he 
said  some  men  wanted  to  bet  with 
him.  While  there  he  saw  some 
campaign  literature  "  on  the  table, 
and  took  some  of  it  away  with  him, 
with  the  assent  of  the  respondent. 
No  evidence  was  given  that  he  can- 
vassed voters,  and  the  res|)ondent 
swore  that  he  never  gave  liim  ex- 
press authority  to  canvass  or  do  any 
thing  for  him,  and  that  he  was  not 
a  man  he  would  employ  as  an 
agent. 

Held  (at  the  trial  and  on  appeal), 
that  at  the  time  of  the  meeting  8. 
was  nothing  more  than  a  volunteer, 
for  whose  acts  the  candidate  was  not 
responsible. 

ISemble,  where  a  corrupt  act  is 
committed  during  an  election  con- 
test by  an  agent  with  the  knowledge 
of  the  candidate,  and  it  turns  out 
that  the  person  committing  it  was, 
in  fact  or  in  contemf>lation  of  the 
election  law,  the  agent  of  the  candi- 
date, it  is  not  necessary  that  the  can- 
didate should  at  the  time  have 
knowledge  that  the  person  commit- 
tins:  the  act  is  his  accent,  or  even 
that  he  should  know  such  person 
individually. 

The  Londonderry  Case,  1  O'M. 
H.  278,  and  TJie  Dunqannon  Case, 
3  O'M.  &  H.  101,  referred  to  and 
followed.       Prescott  (Provincial), 
88. 


4.  Selling  liquor  on  polling-day — 
Evidence  of  agency — Delegate  to  po- 
litical convention' — Speech  by  candi- 
date at  convention — Impilied  appoint- 
ment oj  delegates  as  agents  — Agent 
acting  qua  agent.~\  —  The  petition 
charged  that  one  H.,  as  agent  of  the 
respondent,  in  violation  of  R.  S.  O. 
1877  ch.  10,  sec.  157,  sold  or  gave 
drink  at  his  tavern  within  the  limits 
of  a  polling  sub-division  on  polling 
day,  which  by  R.  S.  O.  1877  ch.  11, 
sec.  2,  sub-sec.  6,  is  made  a  "  corrupt 
practice."  It  appeared  that  H.  was 
present  and  had  acted  as  a  delegate 
at  the  convention  of  representative 
reformers  whereat  the  respondent 
was  nominated.  The  latter  did  not 
undertake  a  personal  canvass,  or  ap- 
point any  particular  persons  or  asso- 
ciations of  persons  his  agents  for  the 
purpose  of  carrying  on  the  contest, 
but  at  the  said  convention  he  made 
a  speech  intimating  that  he  expected 
his  fi-iends  to  work  for  him  : — 

ffeld,  at  the  trial  and  by  the  Court 
of  Appeal  (Burton,  J.  A.,  dissenting), 
that  this  constituted  an  appointment 
by  him  of  every  one  of  those  who 
constituted  the  convention  as  his 
agent  for  the  purpose  of  the  contest, 
and  no  proof  of  acts  done  by  the 
persons  thus  addressed  and  recog- 
nized by  the  candidate,  was  neces- 
sary to  establish  the  agency,  and  as 
H.  undoubtedly  did  sell  the  liquor 
as  alleged,  and  as  this  corrupt  act 
was  not  shewn  to  be  of  such  tiifling 
nature  and  extent  as  to  come  within 
R.  S.  O.  1877  ch.  10,  sec.  159,  the 
election  must  be  declared  void  under 
sec.  158. 

J^er  Patterson,  J.  A,,  and  Fer- 
guson, J.,  (atthetrial)— The  question 
of  agency  is  one  of  fact,  and  must 
be  decided  in  every  case  u|)on  the 
circumstances  immediately  in  ques- 
tion. 

Fer  Spragge,  C.  J.  O. — When  we 
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•find  these  two  things  concur,  an  act 
that  comes  within  the  designation 
"  corrupt  practice,"  and  that  the 
doer  of  the  act  is  an  agent  for  the 
candidate,  we  are  not  at  liberty  to 
say  that  the  act  was  done  in  order 
to  ])romote  the  objects  of  the  agent, 
and  not  in  order  to  promote  the  in- 
terest of  the  candidate;  that,  though 
true  it  is  the  act  of  the  agent,  it  is 
not  the  act  of  the  agent,  qua  agent. 
It  being  an  act  which  is  profitable 
to  the  doer  of  the  act,  and  the  mak- 
ing of  the  profit  being  assumed  to 
be  the  motive  of  the  doer  of  the  act, 
cannot  dissociate  the  act  from  the 
election. 

The  Lincoln  Case,  H.  E.  0.  391, 
commented  on.  The  Harwich  Case, 
3  O'M.  &  H.  69,  distinguished. 

No  formal  appointment  and  no 
particular  words  are  necessary  to 
constitute  agency,  and  less  positive 
evidence  of  appointment  or  recogni- 
tion and  adoption  of  a  delegate  to  a 
party  convention  as  an  agent  is  re- 
quired than  in  the  case  of  one  not  a 
delegate. 

Per  Burton,  J.  A. — Even  if  H.'s 
agency  generally  for  canvassing  and 
assisting  in  the  elections  were  estab- 
lished in  this  case,  he  did  not  stand 
in  the  relation  of  agent  in  respect  of 
the  matter  complained  of.  The  only 
evidence  was  that  he  had  sold  liquor 
for  his  own  purpose  under  a  mistaken 
idea  that  he  had  a  right  to  do  so,  and 
thei  e  was  nothing  whatever  to  shew 
that  it  was  done  in  connection  with 
his  character  as  agent.  But  in  fact 
the  words  Sj)oken  by  the  respondent 
at  the  convention  to  the  delegates 
did  not  constitute  them  his  agents. 

Per  Burton,  J. A. — It  is  only  for 
those  acts  of  the  agent  which  are 
done  by  him  whilst  acting  or  profes- 
sing to  act  within  the  scope  of  his 
duties  that  the  candidate  is  res[>on- 
sible.     It  is  contrary  to  all  principle 


to  hold  any  person  affected  by  the 
act  of  an  agent,  unless  it  is  shewn 
that  the  act  was  done  in  the  course 
of  the  employment,  and  within  the 
scope  of  the  authority,  although  it 
may  be  in  abuse  of  it.  West  Simcoe 
(Provincial),  128. 

5.  A'p'peal  hy  candidate  for  help 
from  those  present  at  nominating 
convention — Authorization  to  can- 
vass covers  agency — Absence  of  re- 
pudiation hy  candidate — Difference 
between  commercicd  agency  and  elec- 
tion agency — Evidence  of  agency — 
Personal  communication  and  recog- 
nition by  candidate — Hiring  vehi- 
cles.']— It  appeared  that  when  the 
candidate  accepted  the  nomination 
of  the  convention  of  the  party  he 
intimated  to  those  present,  amongst 
whom  was  N.,  that  he  looked  for 
their  active  exertions  in  carrying  on 
the  contest. 

Held,  per  Patterson,  J.  A.,  and 
Ferguson,  J.,  that  this  amounted 
to  an  authorization  of  those  present, 
including  N.,  to  canvass  and  thus  to 
act  as  agents  ;  for  the  authorization 
to  canvass  covers  agency,  and,  even 
without  any  such  express  declara- 
tion, the  agency  of  those  persons 
who  were  actually  attendirig  and 
taking  part  in  the  convention  was 
established  in  the  absence  of  any- 
thing shewing  a  repudiation  or  re- 
jection of  the  offer  of  services,  which 
is  implied  by  the  very  fact  of  their 
attending  and  making  the  nomina- 
tion. 

Agency  in  election  cases  differs 
from  agency  in  ordinary  commercial 
or  other  transactions  of  business, 
inasmuch  as  in  the  case  of  an  elec- 
tion the  agent,  constituted  by  what- 
ever acts  are  sufficient  for  the  pur 
pose,  may  bind  his  princi[)al  by  acts 
which  are  not  only  outside  the  scope 
of  any  authority  expressly  given  to 
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him,  but  whicli  may  be  directly 
contrary  to  the  express  directions 
of  the  person  whose  agent  he  is  held 
to  be. 

One  A.  had  hired  teams  and  taken 
voters  to  the  polls  contrary  to  R.  S. 
O.  1877  ch.  10,  sec.  154,  and  it  was 
proved  that  the  candidate,  being  in 
the  village  of  G-.,  was  told  that  A. 
was  tliere  for  the  above  purposes, 
and  that  he  went  to  see  A.  in  his 
hotel  and  discussed  the  election  and 
the  probable  results,  with  lists  of 
voters,  etc. 

Held,  per  Ferguson,  J.,  that  this 
was  sufficient  to  prove  the  agency  of 
A.  in  the  matter. 

Held,  per  Patterson,  J. A.,  that 
this,  and  other  circumstances  of  the 
case,  established  such  agency.  Mus- 
koka  and  Parry  Sound  (Provincial), 
197. 

6.  Hotel-keeper  selling  liquor  on 
'poUing-day — Evidence  of  agency?^ — 
A  charge  was  that  F.,  a  licensed 
hotel-keeper,  about  four  o'clock 
on  the  polling-day,  served  H. 
(an  agent)  and  M.,  a  voter,  with 
drinks  in  his  barroom.  F.  was  a 
member  of  the  reform  association, 
and  generally  took  part  in  election s. 
He  attended  the  meeting  called  for 
the  nomination  of  the  respondent, 
but  he  took  no  active  part  in  it. 
On  the  election  day  he  drove  electors 
to  the  poll,  but  it  did  not  appear  on 
which  side  he  was  voting.  The 
president  of  the  reform  association 
said  he  did  not  think  that  F.  worked 
for  the  respondent,  and  understood 
that  he  was  a  friend  of  the  defeated 
candidate;  and  H.  said  he  thought  he 
was  not  working  for  the  respondent. 

Per  Boyd,  C. — -The  evidence  fail- 
ed to  shew  that  F.  was  an  agent  of 
the  respor.dent. — Fer  Cameron,  J., 
that  it  was  sufficient  to  establish 
such  agency. 


On  appeal,  Osler,  J.  A.,  concurred 
with  Boyd,  C.  The  other  Judges 
did  not  consider  the  point.  East 
Simcoe  (Provincial),  291. 

7.  Meetings  of  party  association 
for  constituency  —  Committee  meet- 
ings —  Membership  —  Authority  — 
Recognition  —  Corrupt  practices.^ — 
A  reform  association  existed  in  the 
constituency  as  an  organized  body 
for  bringing  forward  candidates  and 
doing  everything  in  their  power  to 
elect  their  nominees.  B,  was  present 
at  meetings  of  the  association,  and 
one  witness  swore,  "  he  took  as  much 
part  as  any  of  us."  It  was  not  shewn, 
that  the  organization  was  well  de- 
fined, or  what  was  necessary  to  con- 
stitute membership.  A  committee 
and  sub-committees  were  appointed 
for  the  township  in  which  B.  resided, 
but  he  was  not  on  them,  or  any  com- 
mittee for  election  purposes.  Com- 
mittee meetings  were  held  at  his 
hotel  at  which  he  was  present,  but 
it  was  not  shewn  that  he  did  any 
more  at  the  meetings  than  any  owner 
of  an  hotel  would  do  at  a  meeting 
held  in  his  house.  B.  swore  that, 
with  the  exception  of  one  man,  he 
did  no  canvassing  outside  his  own 
house  ;  he  did  not  report  to  the  com- 
mittee meetings  in  his  house,  because 
he  had  been  doing  nothing,  but 
he  gave  the  respondent  the  name  of 
one  person  who  wished  to  see  him. 
It  was  not  shewn  that  he  had  any 
authority  from  the  respondent,  or 
any  committee,  or  that  the  respon- 
dent expected  his  assistance,  or  gave 
him  any  instructions,  or  recognized 
any  act  done  by  him.  At  the  trial,  it 
was  proved  that  B.  had  been  guilty 
of  a  corrupt  practice,  without  the 
knowledge  or  consent  of  the  respon- 
dent : — 

Held,  following  the  North  Ontario 
Case,  H.  E.  C.  at  p.  323,  that  B. 
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was  not  an  agent  of  the  respon- ' 
dent. 

^  D.  heard  of  a  meeting,  went  there, 
j  and  found  about  half-a-dozen  people 
,  present  going  over  a  voters'  list,  in 
which  he  did  not  take  part.  It  was 
not  shewn  that  he  had  any  authority 
from  the  respondent,  or  any  com- 
mittee or  association,  or  any  one  on 
his  belialf,  or  that  any  act  he  did 
was  recognized.  D.  was  found  to 
have  been  guilty  of  corrupt  practices 
without  the  knowledge  or  consent  of 
the  respondent. 

Held,  following  the  North  Ontario 
Case,  H.  E.  C.  at  p.  317,  that  he  was 
not  an  agent.  Wetland  (Provincial), 
383. 

8.  Xominatio7i  of  candidate  hy 
2)olitical  convention  —  Evidence  of 
agency —  Meetings  —  Ca7ivassing.  ] — 
The  respondent  was  nominated  by  a 
con^'ention  of  the  conservative  party, 
composed  of  fifty  or  seventy-five  per- 
sons, among  whom  was  R.,  who  was 
well  known  as  a  prominent  member 
of  the  party,  and  was  on  intimate 
terms  with  the  respondent,  both  of 
them  being  physicians.  H.  was  one 
of  the  persons  nominated  at  the  con- 
vention, but  the  choice  fell  on  the 
respondent,  who  then  made  a  speech 
of  acceptance  in  which  he  said  he 
expected  his  friends  to  take  an  in- 
terest in  the  election  and  to  work 
for  him.  R.  made  no  systematic 
canvass,  but  he  asked  several  people 
for  their  votes,  was  at  various  in- 
formal meetings  of  voters  held  in 
the  interest  of  the  respondent,  and 
with  the  respondent  visited  the 
houses  of  several  voters  : — 

Held,  that  R.  was  an  agent  of  the 
respondent. 

F.  D.  was  also  at  the  convention 
which  nominated  the  respondent,  and 
he  and  W.  D.  were  among  the  sup- 
porters of  the  respondent  in  a  par- 


ticular locality  who  held  meetings  at 
which  the  voters'  lists  were  discussed 
and  arrangements  were  made  for 
looking  np  doubtful  voters  ; — 

Held,  that  these  men  were  both 
to  be  regarded  as  agents  of  the 
respondent.  East  Northumberland 
(Provincial),  434. 

9.  Scrutineer — Ulegal  acts  at  -pol- 
ling 2ylace.~\ — A  scrutineer  appointed 
for  a  polling  place  at  an  election, 
under  the  written  authority  of  a 
candidate,  is  an  agent  for  whose 
illegal  acts  at  the  polling  place  the 
candidate  will  be  answerable.  Hal- 
dimand  (Dominion),  529. 

10.  Absence  of  organization  of 
party  supjjorting  candidate— Non- 
existence of  political  association — 
Evidence  of  agency  —  Activity  — 
Recognition  —  A  ttendance  at  com- 
mittee meeting  —  Scrutineer?^ — At 
the  election  in  question  there  was  no 
formal  organization  of  the  party  sup- 
porting the  appellant.  The  county 
reform  association  had  been  dis- 
banded and  the  minutes,  regularly 
kept  since  1882,  destroyed,  as  were 
the  rough  minutes  of  every  meeting 
of  a  convention  of  the  party  held 
since  that  date.  In  lieu  of  local 
committees,  vice-presidents  were  ap- 
pointed for  the  respective  townships, 
and  on  the  approach  of  a  contest  the 
vice-presidents  called  a  meeting  of 
the  county  association,  composed  of 
all  reformers  in  the  riding,  to  go 
over  the  lists  and  do  all  the  neces- 
sary work  of  the  election. 

The  evidence  of  H.'s  agency  relied 
on  by  the  petitioner  was  that  he  had 
always  been  a  reformer,  had  been 
active  for  two  elections,  had  attended 
one  important  committee  meeting, 
and  been  recognized  by  the  vice- 
president  of  the  township  as  an 
active  supporter  of  the  appellant, 
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and  that  he  acted  as  scrutineer  at 
the  polls  in  the  election  in  question. 

The  trial  Judge  held  that  all  these 
elements  combined,  in  view  of  the 
state  of  affaii'S  regarding  organiza- 
tion, were  sufficient  to  constitute  H. 
an  agent  of  the  appellant. 

On  appeal  to  the  Supreme  Court 
of  Canada  : — 

Held,  Ritchie,  C,  J,,  dissenting, 
and  Taschereau,  J.,  hesitating,  that 
the  circumstances  proved  justified 
the  trial  Judge  in  holding  the  agency 
of  H,  established,  Haldimand 
(Dominion),  572, 

Valuable  present  to  wife  of  voter 
after  election — Agency,  when  termin- 
ated.]— See  Bribery,  2. 

See  also  Saving  Clause,  6. 


AGENTS. 

Appointment  of  agent  at  polling 
place — Enabling  to  vote.] — The  ap- 
pointment of  a  voter  as  an  agent  so 
as  to  allow  him  to  vote  in  a  division 
other  than  his  own,  and  near  where 
he  was  employed,  is  not  a  corrupt 
practice.  North  Ontario  (Provin- 
cial), 1. 

Alteration  of  election  petition  after 
filing  by  clerks  of  agent  of  petitioner's 
solicitor — Spoliators,  not  agents.] — 
See  Petition. 

Chief  agent  of  candidate  keeping 
out  of  the  way  at  time  of  trial.] — See 
Saving  Clause,  4, 


ALIENS. 

Scheme  to  induce  a  number  of 
aliens  to  vote  when  not  entitled — 
Knowledge  under  R.  S.  0.  1887  ch. 


9,  sec.  160 — Statute  partly  penal  and 
pa,rtly  remedial.] — A  number  (300) 
of  forms  of  oaths  of  residence  and 
allegiance  were  printed  and  paid  for 
by  the  association  supporting  the 
respondent  as  part  of  the  election 
expenses,  and  some  of  the  repon- 
dent's  agents  actively  canvassed  a 
number  of  foreigners,  who  were 
aliens  ;  and,  by  getting  them  to 
swear  to  these  affidavits,  and  by 
conversations, induced  them  tobelieve 
that  they  were  thus  naturalized,  and 
had  the  right  to  vote,  and  several  of 
them  did  vote.  The  evidence  did 
not  shew  how  many  were  sworn,  but 
235  unused  forms  were  produced, 
and  the  remaining  sixty-five  were 
not  accounted  for  : — 

Held,  that  the  procuring  of  these 
affidavits  just  before  polling  day, 
when  the  agents  knew  that  no  Court 
would  sit  in  time  to  complete  the 
naturalization  proceedings  by  that 
day,  was  a  plan,  design,  or  scheme 
to  induce  the  aliens  to  vote  for  the 
respondent ;  that  the  knowledge 
referred  to  in  sec.  160,  R.  S,  O.  1887 
ch.  9,  is  not  a  knowledge  of  the 
statute,  but  a  knowledge  of  the  facts 
disentitling  the  person  to  vote  ;  that 
although  that  section  contains  a 
penalty  of  $100,  still  it  is  partly 
penal  and  partly  remedial  ;  that 
in  enforcing  the  penalty,  the  per- 
son against  whom  it  is  inflicted 
is  the  only  person  concerned,  and 
it  should  be  strictly  construed ; 
but  in  ascertaining  whether  a  cor- 
rupt practice  has  been  committed 
the  whole  constituency  has  concern^ 
and  only  the  remedial  part  of  the 
section  is  invoked  ;  that  on  the  evi- 
dence an  agent  had  the  knowledge 
that  one  of  the  aliens  had  no  right 
to  vote  at  the  time  he  induced  hira 
to  vote,  Hamilton  (Provincial), 
499. 
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ALTERATION  OF  PETITION.    1      ANTECEDENT  PROMISE. 


See  Petition. 


AMENDMENT. 

Particulars — Sif>bst{iiUing  cliarge 
— New  charge  covered  by  petition — 
Evidence  —  Notice  —  Prejudice.^  — 
Before  the  trial  notice  was  given 
that  if  the  evidence  failed  to  shew 
that  money  was  received  by  the  per- 
sons named  in  charge  No.  8  for  the 
purpose  of  influencing  voters,  as 
therein  stated,  an  application  for  an 
amendment  would  be  marie  substi- 
tuting a  charge  urider  sections  Nos. 
11  and  13  of  the  petition,  that  those 
persons  were  paid  for  their  services, 
and  so  were  guilty  of  coiTupt  prac- 
tices in  voting  for  the  respondent, 
knowing  that  they  had  no  right  to 
vote  : — 

Held,  that  two  agents  of  the 
respondent  who  were  paid  for  their 
services,  knowing  the  fiicts  and  being 
presumed  to  have  known  the  law, 
were  each  guilty  of  a  corrupt  prac- 
tice when  they  voted  for  him  ;  and 
that  the  amendment  as  to  them 
should  be  allowed,  as  it  was  really 
giving  particulars  under  paragraph 
13  of  the  petition,  and  could  be 
made  without  any  amendment  of  tlie 
petition,  and  that  the  evidence  sus- 
tained it,  and  as  notice  had  been 
given  the  respondent  was  not  preju- 
diced.   Hamilton  (Provincial),  499. 

Eefus(d  by  trial  Judges  to  ar)iend 
particulars — Discretio7i — No7i-inter- 
ference  by  appellate  Court.] — See 
Appeal,  2. 

See  also  Costs,  2  —  Petition  — 
Pleading,  2. 


See  Bribery,  2 — Travelling  Ex- 
penses, 4. 


APPEAL. 

1.  Fi7id.ing  of  trial  Judges  as  to 
o^er  of  bribe  —  Evidence  —Non-inter- 
ference by  appellate  Court.'\ — At  the 
trial  it  was  found  on  a  review  of  the 
evidence  that  an  offer  to  bribe,  which 
had  not  been  carried  out,  was  not 
proved  : — 

Held,  on  appeal,  that  the  finding 
of  the  trial  Judges  should  not  be 
disturbed  unless  the  Court  above  was 
convinced  that  it  was  wrong,  and 
that  if  no  more  could  be  said  than 
that  the  evidence  might  have  war- 
ranted a  different  conclusion,  it 
should  nob  be  interfered  with.  Pres- 
cott  (Provincial),  88. 

2.  Amendment  oj  particulars  re- 
fused by  trial  Judges — Discretion 
—  Non  -  interfereuce  by  appellate 
Gourt.'\ — The  Court  of  Appeal  de- 
clined to  interfere  with  the  discre- 
tion of  the  trial  Judges  refusing 
leave  to  amend  the  particulars. 

Held,  that^  where  a  motion  is  made 
which  depends  on  the  discretion  of 
the  Judge,  the  Court  will  not,  as  a 
rule,  review  the  exercise  of  such  dis- 
cretion. South  Victoria  (Provinci- 
al), 182. 

3.  Refusal  of  trial  Judges  to  award 
seat  to  defeated  candidate — Non-in- 
terference by  appellate  Court.] — At 
the  nomination  a  protest  was  handed 
to  the  returning-officer,  signed  by 
the  defeated  candidate  and  three 
electors,  claiming  that  the  respon- 
dent was  disqualified,  and  that  the 
opposing  candidate  was  entitled  to 
the  seat.  Notice  thereof  was  posted 
at  some  of  the  polls,  and  some  elec- 
tors were  told  of  it  : — 
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Held^  on  the  evidence,  the  trial 
Judges  having  refused  to  award  the 
seat  to  the  defeated  candidate,  that 
the  Court  in  appeal  would  not  inter- 
fere. South  Renfrew  (Provincial), 
359. 

4.  R.  S.  0.  1877  ch.  10,  sees.  17  j, 
175—  Summary  trial  of  persons  guil- 
ty of  corrupt  practices  at  elections — 
Noaptpeal  from  decision  of  Court — 
R.  S.  0.  1877  ch.  11,  sees.  63  et  seq., 
not  applicable.']  — TYiQ  right  of  appeal 
given  under  section  63  and  following- 
sections  of  the  Controverted  Elec- 
tions Act,  R.  S.  0. 1877  ch.  11,  does 
not  extend  to  decisions  either  of  the 
Judge  or  Judges  for  the  trial  of  the 
petitions  or  other  Judges  sitting  as 
a  Court  for  the  trial  of  corrupt  ])rac- 
tices  under  sections  174  and  175  of 
the  Election  Act,  R.  S.  O.  1877 
ch.  10,  and  amendment. 

Observations  upon  anomalies  and 
difficulties  in  the  yirocedure.  Len- 
nox (Provincial),  422. 

Finding  of  trial  Judge — Rejected 
ballot  papers  —  Non-interference  by 
appellate  Court.] — See  Ballot,  2. 

Disagreemeyit  of  trial  Judges — 
Position  of  case  before  Court  of  Ap- 
peal.]See  Disagreement  of  trial 
Judges. 

Power  of  sctving  election  under  R. 
S.  0.  1877  ch.  10,  sec.  159,  to  be 
cautiously  exercised  by  appellate 
Court.] — See  Saving  Clause,  3. 


BALLOT. 

1.  Secrecy  of  ballot  —  Illiterate 
voters — Duties  of  deputy  returning- 
ojfficer  as  to — Marking  ballot  paper 
in  presence  of  other  persons.] — A 
deputy  returning-officer  in  polling 


the  votes  of  some  fifty  illiterate 
voters,  instead  of  taking  from  each 
a  declaration  that  he  was  unable 
to  read,"  asked  each  if  he  was  able 
to  read  or  ivrite,  and  having  received 
an  answer  in  the  negative,  requested 
him  to  put  his  mark  to  the  declara- 
tion of  illiteracy,  explaining  what  he 
conceived  to  be  its  effect  thus,  "  You 
hereby  sign  that  you  are  unable  to 
read  or  write  sufficiently  to  mark 
your  ballot  paper."  He  then  openly 
marked  the  ballot  paper  as  instructed 
by  the  voter,  in  the  presence  of  both 
candidates,  their  agents,  and  the  poll 
clerk,  all  of  whom  had  taken  the 
usual  declaration  of  secrecy.  One 
witness  also  said  the  constable  was 
in  the  room. 

Held  (at  the  trial  and  on  appeal), 
that  substantially  there  was  no  vio- 
lation of  the  principle  of  secret  voting 
laid  down  in  the  ActR.  S.  O.  1877 
ch.  10,  and  that  the  votes  were  not 
improperly  taken. 

Per  Osler,  J.  A. — There  is  noth- 
ing in  the  Act  which  makes  it 
necessary  that  the  deputy  retui'ning- 
officer  should  withdraw  with  the 
agents  of  the  candidates  and  the 
voter  to  another  room,  or  which  for- 
bids the  poll  clerk  or  other  persons 
lawfully  present  in  the  polling  booth 
from  remaining  there  while  the  voter 
announces  for  whom  he  wishes  to 
vote. 

Per  Spragge,  C.  J.  O.— The  ih 
literate  voters  were  not  misled,  but 
the  conduct  of  the  deputy  returning- 
officer  was  perverse.  The  manifest 
policy  of  the  Act  is  that  the  voting 
shall  be  in  all  cases  as  secret  as  under 
the  circumstances  it  can  be.  It  was 
not  necessary  that  more  than  the 
three  persons  named  in  the  Act 
besides  the  voter  himself  should  be 
present :  the  deputy  returning-officer 
and  one  representative  of  each  candi- 
date.   The  presence  of  any  others 
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was  not  in  accordance  with  the  spirit 
and  pohcy  of  tlie  Act  and  shoukl 
not  have  been  permitted  by  the 
deputy  returning-ofhcer. 

Per  Burton,  J.  A. — Beyond  the 
slight  mistake  made  by  the  deputy 
returning-officer  in  explaining  the 
declaration,  there  appears  nothing  in 
the  course  pursued  wdiich  was  not 
warranted  by  the  A  ct ;  there  was  no 
one  present  except  the  deputy  re- 
turning-officer,  the  candidates,  their 
agents,  the  poll  clerk,  and  the  con- 
stable, all  of  whom  had  taken  the 
oath  of  secrecy,  exce})t  the  constable, 
who  was  in  another  part  of  the 
room.    Prescott  (Provincial),  88. 

2.  Secrecy  of  ballot — Public  'policy 
■ —  li.  S.  C.  ch.  9,  sec.  71  —  Rejected 
ballot  papers  —  Finding  of  trial 
Judge — Non-interference  by  appel- 
late. Court.  I — Secrecy  of  the  ballot 
is  an  absolute  rule  of  public  policy 
and  it  cannot  be  waived  :  sec.  71  of 
€h.  9,  K.  S.  C. 

On  this  appeal  certain  ballot 
papers  being  objected  to  : — 

Held.,  that  it  will  require  a  clear 
case  to  reverse  the  decision  of  the 
trial  Judge  who  has  found  as  a 
question  of  fact  whether  there  was 
or  was  not  evidence  that  the  slight 
pencil  marks  or  dots  objected  to  had 
been  miide  designedly  by  the  voter. 
Also,  that  where  the  x  is  not  un- 
mistakably above  or  below  the  line 
separating  the  names  of  the  candi- 
dates the  ballot  is  bad.  Haldimand 
(Dominion),  529. 

See  Tendered  Ballot. 


BALLOT  PAPERS. 

See  Ballot,  1,  2 — Irregularities 
AT  Election. 

78 — VOL.  I.  E.G. 


BETTING. 

Bet  that  a  voter  would  not  vote-- 
Evidence.'] — R.,  an  ageiit  of  the 
respondent,  made  a  bet  with  P.  that 
P.  would  not  vote.  E,.  swore  that 
he  made  the  bet  not  with  any  inten- 
tion of  influencing  P.'s  vote,  which 
he  knew  such  a  bet  would  not  do, 
but  as  a  sporting  bet  made  on  the 
spur  of  the  moment,  with  the  ex- 
pectation that,  as  he  said,  P.  would 
warm  up  and  vote  ;  while  P.  sw^ore 
that  the  $5  would  not  have  pre- 
vented his  voting  if  he  intended  to 
do  so,  and  that  he  had  made  up  his 
mind  not  to  vote  before  the  bet  was 
made. 

Held,  that  this  was  not  a  cor- 
rupt act.  West  NoiiJiumberland 
(Dominion),  32. 

(Reversed  in  Supreme  Court  ofCaunda.) 


BRIBERY. 

1.  Payment  to  messenger — Colour- 
able payment.'] — A  payment  of  $10 
was  made  to  P.  H.  to  go  some  miles 
for  voters,  although  another  mes- 
senger was  sent  and  paid  by  another 
agent  for  the  same  purpose,  who 
failed  to  get  through  on  account  of 
the  roads,  and  returned  the  money  : — 

Held,  that  tliere  was  no  reason  to 
suppose  that  the  money  was  paid 
colourably.  North  Ontario  (Pro- 
vincial), 1. 

2.  Promise  to  luife  of  voter —  Valu- 
able present  after  election — -Corrupt 
practice — Agency,  when  terrainated?^ 
— P.,  an  agent  of  the  respondent,  on 
the  morning  of  the  election  called  on 
the  wife  of  one  K.  and  asked  her  to 
use  her  influence  with  her  husband 
to  induce  him  to  vote  for  the  respon- 
dent, saying,  "  I  will  make  it  all 
right."    She  told  her  husband,  who 
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laughed  and  replied  that  he  intended 
to  vote  for  the  respondent  any  way, 
or  that  he  wonld  do  as  he  liked ;  and 
he  did  vote.  After  the  election  the 
wife  called  at  P.'s  store,  and  hav- 
ing reminded  him  of  his  promise, 
she  went  into  the  grocery  department 
and  got  goods  to  the  value  of  $4.49. 
Subsequently  an  account  was  ren- 
dered including  this  $4.4-9,  and  her 
husband  objected  to  pay  it.  She 
then  told  a  clerk  of  P.'s  that  that 
part  of  the  account  was  settled  off 
election  time,"  and  a  new  account 
was  subsequently  rendered  by  the 
attorney  for  the  estate,  as  P.  had 
failed  in  the  meantime,  with  that 
item  omitted. 

Per  BcRTON,  J.  A. — The  words  of 
the  promise  in  themselves  alone  did 
not  amount  to  "  an  offer  or  promise 
of  money  or  other  valuable  consider- 
ation," but  being  followed  after  the 
election  by  the  present  of  goods,  the 
gift  was  made  in  pursuance  of  the 
promise,  and  therefore  corruptly ; 
but  as  P.'s  agency  had  termin- 
ated with  the  election,  it  was  not 
such  a  corrupt  practice  as  to  affect 
the  candidate  unless  done  with  his 
privity  and  assent. 

Fer  OsLER,  J.  A. — P.  intended 
to  convey  and  did  convey  to  the  wife 
the  idea  that  if  she  procured  or 
Avould  induce  hei-  husband  to  vote  as 
he  wished,  she  would  receive  some- 
thinrj  of  value ;  the  giving  of  the 
groceries  after  the  election  was  an 
act  of  bribery,  and  if  it  stood  alone 
it  would  have  been  necessary  to 
carry  the  evidence  of  agency  further, 
but  following  the  promise  it  showed 
what  both  parties  understood,  and 
to  that  extent  the  respondent  was 
affected  by  what  was  done  after  the 
election.  North  Ontario  (Provin- 
cial), 1. 

3.  Equivocal  act — Innocent  con- 
struction to  he  preferred — Evidence — 


Treating — Payment  of  $2  after  close 
of  'poll  — Payment  of  $50  after  elec- 
tion to  enable  voter  to  go  away.'l  — 
When  an  act  or  expression  is  equi- 
vocal, and  may  in  one  aspect  denote 
something  wrong  or  criminal,  and  in 
another  aspect  be  quite  innocent,  the 
latter  should  be  adopted  as  denoting 
the  true  meaning  of  the  expression 
or  tendency  of  the  act,  unless  the 
surrounding  circumstances  repel  its 
adoption. 

The  corrupt  acts  alleged  in  this 
case  were  the  treating  of  B.,  a  voter, 
by  the  respondent's  agent  H.  by  giv- 
ing him  a  glass  of  whiskey  and  two 
sums  of  money,  $2  and  $50  res])ec- 
tively.  Tlie  treating,  according  tO' 
B.'s  evidence,  was  nothing  more  than 
an  act  of  good  fellowship ;  and,  ac- 
cording to  H.'s  account,  B,  was  not 
feeling  well,  and  the  whiskey  was 
given  in  consequence.  The  $50  was 
given  B.  to  induce  him  to  go  away 
in  the  hope  that  his  absence  would 
prevent  proceedings  being  taken 
against  H.  on  account  of  his  treating 
and  giving  B.  the  $2;  and  not  by 
reason  of  any  previous  arrangement 
between  them  that  B.  should  receive 
anything.  The  $2  was  given  on  the 
polling  day,  but  after  the  close  of  the 
])oll.  B.  negatived  that  it  was  paid' 
him  for  his  vote,  and  stated  that  it 
was  given  him  to  buy  whiskey  going 
home;  while  H.  stated  that  he  su[)- 
posed  it  was  a  dollar  bill,  and  told 
B,  to  go  and  treat  the  boys  with  it; 
and  that  it  was  not  given  on  account 
of  any  previous  promise,  or  for  his 
having  voted  : — 

Held,  that  none  of  these  acts  con- 
stituted corrupt  acts  so  as  to  avoid 
the  election.  West  Northumberland 
(Dominion),  32. 

(Reversed  in  Supreme  Court  of  Canada.) 

4.  R.  S.  0.  1877  ch.  10,  sec.  149^ 
( a ) — Present  to  wife  of  voter — Im- 
material vnhether  voter  actually  voted 
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or  not.'] — Where  IST.,  who  appeared 
to  have  been  an  agent  of  a  candi- 
date, called  upon  M.,  an  elector, 
and,  without  directly  asking  him  to 
vote,  handed  liim  one  of  the  candi- 
date's cards,  and  stated  that  he  was 
going  to  give  M.'s  wife  a  present, 
but  that  he  could  not  give  M.  a  pre- 
sent, because  it  was  election  time,  and 
that  M.  could  get.  a  present  for  his 
wife  any  day  he  was  in  B.  (one  of 
the  places  where  voting  was  to  take 
place) ;  and  M.  went  to  B.  the  night 
of  the  election  and  got  the  present, 
which  was  tea  and  sugar,  etc.,  worth 
about  $2  :— 

Held  (at  the  trial),  per  Patter- 
son, J.  A.,  and  Ferguson,  J.,  that 
this  came  within  the  acts  spoken  of 
in  B.  S.  O.  1877  ch.  10,  sec.  149, 
(«),  and  that  the  goods  having  been 
given  to  M.  under  the  idea  that  he 
had  voted,  it  was  immaterial  whether 
it  was  proved  that  M.  had  actually 
voted  or  not.  Muskoka  and  Parry 
Sound  (Provincial),  197. 

5.  Evidence — Connection  of  "pay- 
ment of  money  imth  vote — Payment 
oj  $4-  fov  one  day'' s  toork  'posting  hills 
—  C orrujjt  jyractices.] — D. ,  an  agent 
of  the  respondent,  bribed  M.,  a  voter, 
by  payment  of  money.  The  same 
D.  gave  one  L.,  after  he  had  voted, 
$1,  which  both  1).  and  L.  said  was 
a  loan  and  not  a  gift : — 

Held,  as  to  the  first  payment,  per 
Boyd,  C,  and  Cameron,  J.,  a  cor- 
rupt practice  ;  as  to  the  latter  pay- 
ment, per  Boyd,  C,  not  a  corrupt 
practice,  the  evidence  not  connecting 
the  payment  with  the  vote  given  ; 
per  Cameron,  J.,  that  it  did. 

H.,  a.  voter,  was  paid  $4  by  an 
agent  of  the  respondent  for  one  day's 
work  posting  bills  : — 

Held,  per  Boyd,  C,  not  a  corrupt 
practice  ;  per  Cameron,  J.,  an  un- 
reasonably large  payment  for  the 


work  done,  though  not  suflScient,  if 
it  were  the  only  charge,  to  avoid  the 
election.  Uast  Middlesex  (Provin- 
cial), 250. 

Faying  canvassers  not  a  corrupt 
2Jractice.]—See  Canvassers. 

See  also  Agency,  2  —  Saving 
Clause,  4,  5,  7. 


BURDEN  OF  PROOF. 

Corrupt  practice  proved — 07itts  as 
to  saviiig  clause.] — See  Disqualifi- 
cation OP  Candidate,  3. 


CANDIDATES. 

Refusal  of  trial  Judges  to  award 
seat  to  defeated  candidate — Non- 
interference hy  appellate  Court.] — 
See  Appeal,  3. 

Personal  expenses  of  candidate — 
Returnof —  Treating  hy  candidate.]— 
See  Saving  Clause,  4. 

Go.ndidate  treating  on  same  even- 
ing as  meeting  held — Hahit  of  treat- 
ing.]— Treating,  2. 

See  also  Disqualification  of 
Candidate,  1,  2,  3. 


CANVASSERS. 

Paying  canvassers — Corrupt  prac- 
tice.]— Certain  persons  were  paid  as 
canvassers  in  behalf  of  the  respon- 
dent : — 

Held,  not  a  corrupt  practice. 
Lennox  (Provincial),  41. 

CANVASSING. 

See  Agency,  8. 
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CASES. 

Dungannon  Case,  3  O'M.  &  H. 
101,  referred  to  and  followed.]— /S'ee 
Agency,  3. 

East  Simcoe  Case,  1  E.  C.  291, 
followed.] — See  Saving  Clause,  8. 

Harzvich  Case,  3  O'M.  &  H.  69, 
distinguished.] — /S'ee  Agency,  4. 

Lincoln  Case,  H.  E.  C.  391,  com- 
mented on.] — See  Agency,  4. 

Londonderry  Case,  1  O'M.  &  H. 
278,  referred  to  aud  followed.] — See 
Agency,  3. 

Maude  v,  Lowley,  L.  R.  9  0.  P. 
165,  followed.] — See  Pleading,  2. 

Monck  Case,  H.  E.  C.  154  ;  32  U. 
C.  R.  147,  distinguished.]  —  See 
Pleading,  2. 

North  Ontario  Case,  H.  E.  C. 
at  pp.  317,  323,  followed.]  —  See 
Agency,  7. 

Prescott  Case,  1  E.  C.  88,  followed.] 
— See  Disqualification  of  Candi- 
date, 3. 

WellandCase,  H.  E.  C.  198,  fol- 
lowed.]— See  Costs,  1. 

West  Simcoe  Case,  1  E.  C.  153, 
referred  to  and  followed.]  —  See 
Saving  Clause,  7. 


ceetificate  of  trial 

JUDGES. 

See  Disqualification  of  Candi- 
date, 2. 


COMMITTEES. 

See  Agency,  1,  7,  10 — Meetings,  4. 


CONVENTIONS. 

See  Agency,  4,  5. 


COREUPT  PRACTICES. 

R.  S.  0.  1877  ch.  10,  sees.  17^,, 
175  —  Summary  trial  of  persons 
guilty  of  corrupt  practices  at  elections 
— No  appeal  Jrom  decision  of  Court 
—R.  S.  0.  1877  ch.  11,  sees.  63etseq., 
not  applicahle.l — See  Appeal,  4. 

Knowledge  of  candidate  that  cor- 
rupt  f  radices  likely  to  he  committed 
— Burden  oj  proof ?^ — See  Disquali- 
fication OF  Candidate,  3. 

See  also  Agency  —  Agents  — 
Aliens — Amendment  —  Appeal — 
Betting — Bribery — Canvassers — 
Costs — Disqualification  of  Can- 
didate— Farmers'  Sons  —  Hiring 
Yehicles  —  Intimidation  —  Meet- 
ings— Petition  —  Pleading  —  Re- 
freshments— Saving  Clause — Tra- 
velling Expenses — Treating. 


COSTS. 

1.  Distrihution  of  costs  according 
to  event — Saving  clause,  R.  S.  0. 
1877  ch.  10,  sec.  i5P.]— Where  one 
corrupt  act  by  an  agent  was  estab- 
lished, but  the  petition  was  dismissed 
by  virtue  of  the  saving  clause,  R.  S. 
0.  1877  ch.  10,  sec.  159  :— 

Held,  following  The  Welland  Case, 
H.  E.  C.  198,  that  the  respondent 
should  pay  the  costs  of  the  petition 
and  trial,  but  just  to  the  same  extent 
as  if  the  charge  of  the  corrupt  act 
proved  had  been  the  only  charge 
upon  which  the  petition  was  founded; 
and  that  the  petitioner  should  pay 
the  costs  of  the  charges  upon  which 
he  failed.    Prescott  (Provincial),  88. 
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2.  Distribution  of  costs  according 
to  event — Avie')idment.'\ — Where  the 
election  was  declared  void  on  ac- 
count of  corrupt  acts  of  agents  : — 

Held,  that  the  petitioner  was  en- 
titled to  the  general  costs  of  the 
petition  and  trial,  and  the  respon- 
dent to  the  costs  occasioned  by  the 
charges  in  the  particulars  upon  which 
he  had  succeeded,  and  also  to  what- 
ever expenses  had  been  incurred  by 
him  in  regard  to  charges  which  the 
Court  had  decided  could  not  be 
added  by  amendment.  West  Sim- 
Goe  (Provincial),  128. 

3.  Irregularities  in  election.'\  — 
Held,  per  Boyd,  C,  that  all  parties 
should  bear  their  own  costs  of  so 
much  of  the  petition  and  trial  as  re- 
lated to  the  irregularities  of  the  re- 
turning-officer  and  deputy  returning- 
officers.  East  /Simcoe  (Provincial), 
291. 

4.  Corriqyt  act  of  agent  proved — 
Election  saved  under  R.  S.  0.  1877 
cli.  10,  sec.  159 — "  Event  " — A'ppor- 
tionment  of  costs.'] — Where  a  corrupt 
act  by  an  agent  and  certain  illegal 
practices  by  other  persons  were 
proved,  but  the  election  was  saved 
under  Pv.  S.  O.  1877  ch.  10,  sec. 
159:  — 

Held,  that  although  the  respon- 
dent was  duly  elected,  the  costs  did 
not  follow  this  event,  but,  under 
section  160,  as  if  the  event  had  been 
the  setting  aside  of  the  election  ;  the 
respondent  paying  the  general  costs, 
including  full  costs  which  would 
have  been  taxable  if  the  only  charges 
had  been  those  on  which  the  peti- 
tioner had  succeeded,  the  latter  being 
deprived  of  costs  in  respect  to  the 
charges  on  which  he  failed,  the  res- 
pondent bearing  his  own  costs  of 
those  charges.  Wetland  (Provincial), 
383. 


5.  Distribution  of  costs  according 
to  event.] — Where  the  election  was 
declared  void  on  account  of  corrupt 
acts  of  agents  :  — 

Held,  that  the  general  costs  of  the 
petition  and  charges  on  which  the  pe- 
titioner succeeded  should  be  paid  by 
the  respondent  as  if  these  were  the 
only  charges ;  the  costs  of  the  charges 
on  which  the  petitioner  failed  to  be 
paid  by  him  and  set  off  against  the 
others.  East  Northumberland  (Pro- 
vincial), 434. 


COUETS. 

Court  for  summary  trial  of  cor- 
rupt j^ractices.] — See  Appeal,  4. 

Trial  of  petition  during  sittings 
of  Divisional  Court.] — tSee  Tkial  of 
Petition,  2. 

Order  fixing  time  for  trial — 
Jurisdiction  to  make — Divisional 
Court — Single  Court.]  —  See  Trial 
OF  Petition,  3. 


DELEGATES. 

Political  convention — Speech  by 
candidate  at  convention — Implied 
appointment  of  delegates  as  ageiits.] 
— See  Agency,  4. 

Ap2?eal  by  candidate  for  help  from 
those  present  at  nominating  conven- 
tion— Authorization  to  canvass  covers 
agency — Absence  of  rep)udiation  by 
candidate.] — See  Agency,  5. 

Political  convention — Nomination 
of  candidate  by — Speech  by  candi- 
date.]— See  Agency,  8. 


DEPUTY  RETURNING-OFFI- 
CERS. 

Politiccd  associations  —  Recom- 
mendations?^ —  The   suggestion  of 
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names  and  recommendation  of  depu- 
ty returning-officers  by  political 
associations  commented  on  and  dis- 
approved of.  North  Ontario  (Pro- 
vincial), 1. 

See  Ballot,  1 — Saving  Clause,  2. 


DISAGREEMENT  OF  TRIAL 
JUDGES. 

Position  of  case  before  Court  of 
Appeal.^ — Where  the  trial  Judges 
disagreed,  and  the  case  was  brought 
before  the  Court  of  Appeal  : — 

Held^  per  Osler,  J.  A.,  that  the 
whole  case  was  before  the  Court  of 
Appeal  on  the  evidence,  and  ought 
to  be  disposed  of  in  all  respects  as 
on  an  appeal  from  the  trial  J udges. 
East  Sinicoe  (Provincial),  291. 

Effect  of  disagreement  of  trial 
Judges  at  former  election  tried  as  to 
disqnalification  of  candidate — See 
Disqualification   of  Candidate, 

1,  2.   

DISCRETION. 

See  Appeal,  2, 

DISQUALIFICATION  OF  CANDI. 
DATE. 

1.  R.  S.  0.  1S77  ch.  10,  sees.  15^, 
161,  162— R.  S.  0. 1877  ch.  11,  sec. 

2,  sub-sec.  6  ;  sec.  38 — Corrupt  act 
at  former  election — Illegal  act — Pay- 
ment of  voters'  travelling  expenses — 
Disagreement  of  trial  Judges  at  for- 
mer tried — Concurrent  finding  of 
trial  Judges  —  Disqucdification  of 
candidate  as  residt  of  former  tried — 
Saving  clause  sec.  162 — Removed  of 
disqucdification — ^7  Vic.  ch.  Jf.,  sec. 
1^8,  (0.),  not  retrosjyective.]  —  At  a 


provincial  election  trial  before  Cam- 
eron, J.,  and  Boyd,  C,  Cameron, 
J.,  certitied  that  they  differed  in  iheir 
jueigmeiits  as  to  whether  the  respon- 
dent was  guilty  of  a  corrupt  prac- 
tice under  section  161  of  the  Elec- 
tion Act,  Pv.  S.  O.  1877  ch.  10,  in 
paying  or  consenting  to  the  paj^ment 
of  the  travelling  expenses  of  certain 
voters  to  convey  them  to  the  poll; 
and  he  further  certified  that  the  re- 
spondent was  proved  guilty  of  the 
said  corrupt  practice.  Boyd,  C, 
also  certified  as  to  the  difference  of 
opinion,  and  further  certitied  that 
the  respondent  committed  an  illegal 
act  under  section  154  in  sanctioning 
the  payment  of  voters'  travelling  ex- 
penses at  the  election,  but  without 
any  corrupt  intent,  and  in  ignorance 
which  was  involuntary  and  excus- 
al)le,  under  a  belief  that  so  long  as 
he  did  not  personally  bear  or  pa}'^  the 
said  expenses,  it  was  not  illegal,  and 
under  the  fullest  belief  that  the 
voters  were  bound  or  were  willing 
to  repay  the  said  expenses,  or  allow 
them  to  be  deducted  from  their 
wages  :  — 

Held,  by  the  trial  Judges,  that 
under  K  S.  O.  1877  ch.  11,  the 
Judges  must  concur  in  finding  that 
the  respondent  had  been  guilty  of  a 
"  corrupt  practice  "  ;  and  that  there 
was  such  concurrent  finding  here  ; 
for  although  the  finding  of  Boyd,  C, 
was  that  the  act  was  an  "  illegal 
act,"  such  illegal  act  under  section  2, 
sub-section  6,  is  made  a  corrupt  act ; 
and  that  the  respondent  was  there- 
fore personall}^  disqualified ;  and  that, 
as  there  was  not  a  concurrent  find- 
ing under  the  relieving  clause,  sec. 
162,  such  disqualification  was  not 
removed ;  and  that  this  was  not 
affected  by  the  Act  47  Vic.  ch.  4, 
sec.  48,  (O.),  as  in  this  respect  that 
Act  was  not  retrospective.  South 
Renfrew  (Provincial),  70. 
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2.  R,  S.  0.  1877  ch.  10,  sees.  164, 
161,  162— B.  S.  0.  1877  ch.  11, 
sec.  2,  sub-sec.  6  ;  sec.  38 — Coro'upt 
act — Illegal  act — Payment  of  voters' 
travelling  expenses  —  Disagreement 
of  trial  Judges — Concurreyit  finding 
of  trial  Judges — Relieving  clause, 
sec.  162  —  Disqualification,  re- 
moval ofi  —  Retrospective  Act—Jfl 
Vie.  ch.  Jf,  sec.  Jf8,  ( 0.) — Report  of 
trial  Judges — Certificate  —  Estop- 
—  A  provincial  election  trial 
was  held  in  1883,  before  Cameron, 
J.,  and  Boyd,  C,  who  made  separ- 
ate re])orts  agreeing  in  voiding  the 
election  under  R.  S.  O.  1877  ch. 
10,  sec.  161,  by  reason  of  the  respon- 
dent paying  or  consenting  to  the 
payment  of  the  travelling  expenses 
of  certain  voters  to  convey  them  to 
the  poll  ;  but  differing  in  their 
judgments  as  to  whether  the  respon- 
dent was  guilty  thereby  of  a  corrupt 
practice  under  sec.  161.  Cameron, 
J.,  repoi  ted  that  the  respondent  was 
proved  guilty  of  said  corrupt  prac- 
tice, and  Boyd,  C,  reported  that  the 
respondent  committed  an  illegal  act 
under  section  154,  in  sanctioning 
such  i)ayment,  but  without  any  cor- 
ru[)t  intent,  and  in  ignorance,  which 
was  inx'ohuitaiy  and  excusable,  un- 
der a  belief  that  as  long  as  he  did 
not  ])ersonally  bear  or  pay  the  said 
expenses  it  was  not  illegal,  and  un- 
der the  fullest  belief  that  the  said 
voters  were  bound  or  were  willing 
to  repay  tlie  said  expenses  or  allow 
til  em  to  be  deducted  from  their 
wages.  A  subsequent  election  took 
))lace  on  18th  January,  1884,  when 
the  respondent  was  elected.  A  pe- 
tition was  filed  attacking  his  election 
on  the  ground  of  the  prior  disquali- 
fication of the  respondent :— 

Held,  by  the  Court  of  Ap]~teal, 
[Patterson,  J. A.,  dissenting]  affirm- 
ing the  judi^ment  of  the  trial  Judges, 
Burton,  J.  A.,  and  Galt,  J.,  that  the 


finding  that  the  respondent  was 
guilty  of  a  coi-rupt  practice  was  cor- 
rect ;  and  that  he  was  therefore  per- 
sonally disqualihed  ;  and,  as  there  was 
not  a  concurrent  finding  that  he 
came  within  the  relieving  clause,  sec. 
162,  the  disqualification  was  not  re- 
moved ;  and  that  the  amending  Act 
47  Yic.  ch.  4,  sec.  48  (0.),  which 
was  passed  on  25th  March,  1884,  did 
not  apply  to  this  case. 

Per  OsLER,  J.  A. — One  joint  re- 
port of  the  trial  Judges  under  the 
hands  of  both  is  not  essential  ;  but 
there  may  be  two  separate  reports, 
each  under  the  hand  of  one  of  the 
Judges;  but 

Quaere,  whether  the  certificate 
under  B.  S.  0.  1877  ch.  11,  sec.  65, 
of  the  result  of  the  trial  should  be 
joint;  this,  however,  was  not  now 
open  to  the  respondent,  for,  by  his 
becoming  a  candidate  at  the  subse- 
quent election,  he  must  be  taken  to 
liave  admitted  that  the  former  elec- 
tion was  on  some  ground  or  other 
regularly  set  aside.  South  Renfrew 
(Provincial),  359. 

3.  Corrupt  practices — Knowledge 
of  candidate  that  such  practices  likely 
to  be  committed—  Saving  clause,  R. 
S.  0. 1877  ch.  10,  sec.  162— Burden 
of  proof.^ — It  appearing  that  a 
number  of  persons  visited  the  dis- 
trict, and  that  the  object  of  their 
visit  was  to  influence  the  electors  by 
corrupt  means,  and  that  there  was 
an  organized  and  systematized  plan 
to  employ  corrupt  means  to  influence 
and  carry  the  election  in  various 
ways,  and  that  the  tr'vA  Judges  were 
not  satisfied  that  the  respondent  was 
ignorant  that  such  practices  were 
likely  to  be  committed  by  persons 
acting  in  his  behalf  in  the  conduct 
of  the  election,  and  found  that  cor- 
rupt practices  prevailed  at  the  elec- 
tion, and  declined  to  relieve  the  re- 
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spondent  under  R  S.  O.  1877  ch.  10, 
sec.  162,  of  the  penalties  incurred 
by  him  under  sec.  161,  the  Court  of 
Appeal  now  declined  to  interfere 
with  their  decision ;  Galt,  J,,  dis- 
senting. 

Per  Hagarty,  C.J.O. — When  a 
corrupt  practice  is  proved,  the  onus 
is  at  once  shifted  to  the  respondent 
to  bring  himself  within  the  saving 
clause,  sec.  162. 

The  Prescott  Election  Case,  ante 
p.  88,  followed.  Muskoha  and 
Parry  Sound  (Provincial),  197. 


DIVISIONAL  COURT. 

See  Trial  of  Petition,  2,  3. 


ESTOPPEL. 

See  Disqualification  of  Candi- 
date, 2 — Irregularities  at  Elec- 
tion. 


EVIDENCE. 

See  Agency,  1,  2,  3,  4,  5,  6,  7,  8, 
10  —  Amendment  — ■  Appeal,  1 — 
Betting — Bribery,  1,  2,  3,  5 — In- 
timidation— Pleading,  3. 


faemees'  sons. 

Scrutineer,  agency  of— Wilful  in- 
ducing a  voter  to  take  a  false  oath — 
Corrupt  practice — Qualification  of 
voters — Farmers'  sons — Oath  T. — 
Sees.  90  and  91  and  sees.  Jfl  and  Jj,5 
of  ch.  8,  R.  S.  C. — Scrutiiiy.']-—^ 
scrutineer  appointed  for  a  polling 
place  at  an  election,  under  the  writ- 
ten authority  of  a  candidate,  is  an 
agent  for  whose  illegal  acts  at  the 
polling  place  the  candidate  will  be 
answerable. 


The  insisting  by  such  scrutineer  of 
the  taking  of  the  farmers'  son's  oath 
T.,  by  a  hesitating  voter  whose  vote  is 
objected  to,  and  who  is  registered  on 
the  list  as  a  farmer's  son  and  not  as 
owner,  when,  as  a  matter  of  fact,  the 
voter's  father  had  died  previous  to 
the  final  revision  of  the  list,  leaving 
the  son  owner  of  the  property,  is  a 
wilful  inducinof  or  endeavourinof  to 
induce  the  voter  to  take  a  false  oath 
so  as  to  amount  to  a  corrupt  practice 
within  sees.  90  and  91  of  ch.  8,  R. 
S.  C,  and  such  corrupt  practice  will 
avoid  the  election  under  sec.  93 ; 
Strong  and  Gwynne,  J  J.,  dissent- 
ing. 

Per  Strong,  J. — That  reading, 
sec.  41  in  conjunction  with  sec.  45, 
sub-sec.  2,  and  the  oath  T.  in  sche- 
dule A.  of  ch.  8,  K  S.  C,  an  inquiry 
on  a  scrutiny  as  to  the  qualification 
of  a  farmer's  son  at  the  time  of  vot- 
ing is  admissible,  and  if  it  is  shewn 
that  a  larger  number  of  unqualified 
farmers'  sons'  votes  than  the  ma- 
jority were  admitted,  the  election 
will  be  void.  Haldimand  (Domi- 
nion), 529. 


HIRING  VEHICLES. 

1.  R.  S.  0.  1877  ch.  10,  sees.  153^ 
15 Jf. —  Voters  or  non-voters.^  —  Held, 
by  Patterson,  J. A.,  and  Ferguson, 
J.,  that  what  is  referred  to  in  R.  S.. 
O.  1877  ch.  10,  sec.  154,  is  hiring 
vehicles  to  convey  persons  with  the 
intention  of  their  voting,  and  the 
qualification  of  such  persons,  or  their 
right  to  vote,  is  immaterial,  whereas 
section  153  requires  persons  therein 
referred  to  to  be  voters.  Muskoha 
and  Parry  Sound  (Provincial),  197. 

2.  Conveying  voters  to  poll  — 
Livery  stable-keepers  —  Partnership 
— Corrupt  practice — R.  S.  C.  ch.  8^ 
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sees.  S8,  91.] — W .,  an  agent  of  the 
respondent,  was  in  partnership  as  a 
livery -stable  keeper  with  G.  Under 
an  agreement  between  them  if  either 
partner  took  out  carriages  for  his 
own  nse  he  was  to  pay  his  co-partner 
half  hire  for  them.  On  election  day 
W.  took  out  carriages  of  the  part- 
nership and  conveyed  voters  to  the 
poll,  and  afterwards,  after  the  elec- 
tion, duly  accounted  to  G.  for  half 
hire  for  the  same  : — 

Held,  that  this  constituted  a  cor- 
rupt practice  under  R,  S.  C.  ch.  S, 
sees.  88,  91,  being  a  hiring  of  car- 
riages to  carry  voters  to  the  poll, 
and  that  the  election  of  the  respon- 
dent was  void.  West  Middlesex 
(Dominion),  465. 

See  Agency,  5 — Travelling  Ex- 
penses, 1. 

HOUSEHOLDERS. 

See  Unorganized  Townships. 


HUSBAND  AND  WIFE. 

See  Bribery,  2,  4. 


ILLEGAL  PRACTICES. 

See  Saving  Clause,  2,  6,  7,  8. 


ILLITERATE  VOTERS- 

Secrecy  of  ballot — Duties  of  deputy 
returning -officer  as  to  —  Marking 
ballot  pa.per  in  presence  of  other  per- 
sons.]— See  Bx\.LLOT,  1. 


INTIMIDATION. 

Servants  of  compani/ — Evidence — 
Dismissal  of  servant.] — C.  occupied 
79 — VOL.  I.  E.C. 


as  a  boarding-house,  a  house  of  a 
lumber  company  rent  free,  and  was 
paid  for  boarding  the  men  by  the  men 
them  selves,  but  through  the  company 
retaining  the  amount  thereof  out 
of  their  wages,  0.  acted  as  scruti- 
neer for  the  defeated  candidate,  and 
while  so  acting,  but  after  he  had 
voted,  was  sent  for  by  P.,  the  com- 
pany's manager,  an  agent  of  the 
respondent,  and  given  to  understand 
that  his  so  acting  was  not  satisfac- 
tory to  the  company  and  against 
their  interests.  No  threat  of  any 
kind  was  made.  C.  returned  to  the 
polling  place  and  continued  to  act, 
but  on  reflection,  about  12  o'clock, 
he  ceased  to  do  so.  C.  had  can- 
vassed the  men  at    the  boardinjr- 

o 

house  for  the  defeated  candidate,  for 
whom  some  had  promised  to  vote, 
and  a  good  many  of  the  men  had 
voted  before  he  left.  It  did  not  ap- 
pear that  what  P.  had  said  to  C.  was 
communicated  to  any  voter,  or  that 
any  voter  was  influenced  thereby : — 

Held,  that  a  charge  of  intimida- 
tion was  not  proved. 

After  the  election  C.  received  no- 
tice of  dismissal  from  tlie  company, 
and  was  informed  by  P.  that  it  was 
for  talking  too  much  in  the  election 
about  one  of  the  hands  being  sent 
away  to  prevent  his  voting.  It  was 
charged  that  C.  was  dismissed  on  ac- 
count of  his  having  voted  at  the 
election  : — 

Held,  that  the  charge  was  not 
proved.  East  Simcoe  (Provincial),, 
291. 


INTOXICATING  LIQUORS. 

See  Agency,  4,  6  —  Refresh- 
ments— Saving  Clause,  3 — Treat- 
ing. 
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IRREGULARITIES  AT  ELEC- 
TION. 

Delay  in  opening  i:)oll — Insuffi- 
ciency of  ballot  papers  —  Delay — 
Omission  to  take  oath  of  secrecy — Re- 
sult not  affiected — Relief  under  R.  S. 
0.  1877  ch.  10,  sec.  197— Holding 
nomination  after  time  fixed  therefor 
—R.  S.  0.  1877  ch.  10,  sec.  33— 
Imperative  or  directory — Estoppel.^ 
(1)  At  a  polling  sub-division,  through 
a  series  of  mischances,  and  without 
any  wilful  default  of  the  officials,  the 
poll  was  not  opened  till  between 
hrdf-pjist  one  and  two,  whereby  it  was 
chaj'ged  a  number  of  electors  were 
depjived  of  voting.  The  petitioner 
failed  to  prove  the  charge,  while,  if 
the  onus  of  doing  so  were  on  the  re- 
spondent, he  shewed  there  was  am- 
ple time  to  poll  all  the  votes  at  tliat 
sub-division,  and  that  all  who  desired 
to  vote  could  have  done  so  ;  (2)  The 
su[>ply  of  ballot  papers  at  a  polling 
sub-division,  through  a  blunder  of 
the  officials,  ran  out,  and,  while  wait- 
ing for  instructions,  the  poll  was 
closed  for  half-an-hour,  whereby,  it 
was  charged,  some  seventeen  voteis 
were  prevented  from  voting  ;  but  as 
a  matter  of  fact  none  of  these  voters 
were  prejudiced  thereby;  (3)  Tlie 
deputy  returning-officer  and  sub- 
ordinate officers  at  a  polling  sub-di- 
vision, through  improvidence,  but 
not  maid  fide,  did  not  make  the  dec- 
laration of  secrecy  required  by  sec. 
147  of  R  S.  O.  1877  ch.  10;  but 
the  result  was  nob  affected  there- 
by:- 

Held,  by  the  trial  Judges,  Boyd, 
O.,  and  Cameron,  J.,  that  as  these 
grounds  of  irregularity  did  not  per 
se  affect  the  result,  they  came  within 
the  protection  of  sec.  197,  and  did 
not  avoid  the  election. 

Under  sec.  33  the  returning-offi- 
cer is  to  fix  the  place  and  time  of 
nomination,  such  time  to  be  between 


eleven  a.m.  and  two  p.m.  of  the 
day  fixed  therefor.  The  return- 
ing-officer, who  lived  at  B.,  owing  to 
inevitable  accident  arising  from  the 
train  being  blocked  with  snow,  did 
not  reach  O.,  the  place  of  nomination, 
till  two  p.m.,  and  the  hustings  until 
ten  minutes  afterwards.  The  two 
candidates  who  contested  the  con- 
stituency were  then  nominated  in 
the  presence  of  a  large  number  of 
electors,  including  the  petitioner, 
who  made  no  protest.  It  did  not 
aj)pear  that  any  injury  had  been 
caused  thereby  :— 

Per  Boyd,  C. — The  requirement 
was  merely  directory  or  regulative; 
non-compliance  therewith  might 
or  not  be  fatal,  and  so  avoid  the 
election,  according  to  circumstances  ; 
and  as  no  one  was  ))iejudiced, 
it  could  liave  no  fatal  effect.  In 
any  event  the  petitioner,  under  the 
circumstances,  was  estop{:ied  from 
raising  the  objection  ;  and  Semble, 
he  was  also  precluded  from  raising 
the  objection  by  reason  of,  as  it  a[>- 
peared,  his  claiming  the  seat  for  the 
defeated  candidate,  thus  ratifying 
and  adopting  what  vvas  done  at  the 
election. 

Per  Cameron,  J. — Tne  require- 
ment was  imperative,  and  non-com- 
pliance therewith  avoided  the  elec- 
tion ;  and  the  petitioner  was  not 
estopped  from  raising  the  objection. 

On  appeal  to  the  Court  of  Appeal, 
the  judgment  proceeded  on  another 
ground. 

Per  Burton,  J.  A. — The  point 
was  now  covered  by  sec.  48  of  47 
Vic.  ch.  4,  (0.) 

Per  Patterson,  J.  A. — Qumre, 
whether  sec.  48  vi^as  intended  to  ap- 
])ly  to  this  point,  this  being  a  matter 
specially  dealt  with  by  sec.  15  of  R. 
S.  O.  1877  ch.  10.  '  Ea><t  Simcoe 
(Provincial),  291. 

See  Ballot,  1-— Saving  Clause,  2. 


DIGEST  OF  CASES. 


615 


IRREaULARITIES  IN  VOTERS' 
LISTS. 

See  Voters'  Lists. 


KNOWLEDGE. 

Corrupt  act  committed  without 
knowledge  or  consent  of  the  candi- 
date—E.  S.  0. 1877  ch.  10,  sc.  161.] 
— See  Refkeshments,  1. 

See  also  Agency,  3. — Aliens. 


MAJORITY. 

See  Saving  Clause,  1. 


MASTER  AND  SERVANT. 

See  Intimidation. 


MEETINGS. 

\.  R.  S.  0.  1877  ch.  10,  sec.  151— 
Meetimj  of  electors^ — Liberal  asso- 
ciation—  Trf.ating.] — An  association 
formed  "  foi-  the  greater  diffusion  of 
liberal  principles  and  the  social  and 
intellectunl  improvement  of  its  mem- 
bers," being  |)revented  by  an  acci- 
dent from  meeting  at  the  town  hall, 
held  a  meeting  in  a  tavern,  and  was 
treated  by  the  respondent: — 

Held,  not  a  meeting  of  electors 
within  sec.  151  of  R.  S.  O.  1877 
ch  10.  Nortli  Ontario  (Provin- 
cial), 1. 

2.  R.  S.  0.  1877  ch.  10,  sec.  151 
— "  Meeting  of  electors'^ — Treating.] 
— A  meeting  of  some  thirty-five  or 
forty  electors  had  assembled  for  the 
purpose  of  promoting  the  election. 
During  the  meeting  an  agent  of  the 


resj^ondent  went  into  an  adjoining 
room  with  four  or  live  friends  and 
treated  and  was  treated  by  them  : — 
Held,  by  the  Court  of  A|)peal,  not 
to  be  a  furnishing  of  entertainment 
"  to  a  meeting  of  electors  assembled," 
etc.,  under  sec.  151,  R.  S.  O.  1877 
ch.  10. 

Per  OsLER,  J  A  — The  question 
must  always  be,  whether  the  enter- 
tainment has  been  furni^hed  to  the 
general  boily  of  the  electors  compos- 
ing such  meeting,  whether  before, 
during,  or  after  the  business  of  the 
meeting,  and  while  as  a  body  such 
electors  remain  together  at  the  place 
of  meeting  or  elsewhere.  Prescott 
(Provincial),  88. 

3.  R.  SI,  0.  1877  ch.  10,  sec.  151 

—  "  Meeting  of  electors  " — Treating 
by  candidate  after  speaking  over — 
Involuntary  or  excusable  ignorance.] 

—  It  appeared  that  on  February 
15tli  the  respondent  was  cliosen  by 
a  convention  of  his  party  as  their 
candidate.  On  February  2.3rd  a 
public  meeting  was  held  by  him  in 
a  room  in  a  hotel,  which  meeting 
was  composed  of  about  sixteen  per- 
sons, some  belonging  to  the  opposite 
political  party.  A  chairman  was 
appointed  and  the  res[»oiident  ad- 
dressed the  meeting,  as  did  others 
also.  As  soon  as  the  proceedings 
closed,  i.e.,  when  the  speaking  was 
over,  nearly  all  present  ci'ossed  the 
hall,  and  went  into  the  barroom. 
The  respondent  followed,  fii'st  invit- 
iriiv  the  few  who  remained  to  join 
them,  and  then  in  the  barroom  in- 
vited them  to  drink,  which  they  did, 
he  paying  for  the  liquor.  On  Feb- 
ruary 27th  the  nomination  took  place 
and  the  polling  on  March  13Lh  : — 

Held  (at  the  trial  and  by  the  Court 
of  A])peal,  Galt,  J.,  dissenting), 
that  tiiis  was  a  violation  of  R.  S.  O. 
1877  ch.  10,  sec.  151. 
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Fer  Hagarty,  C.  J.  O.,  and 
Burton,  J.  A.— R.  S.  O.  1877  ch. 
10,  sec.  151,  refers  clearly  to  a  meet- 
ing of  electors,  whether  the  formali- 
ties of  appointing  a  •  chairman  or 
secretary  are  observed  or  not  ; 

Reld^  also  (Galt,  J.,  dissenting) 
that,  though  the  act  of  treating 
appeared  to  have  been  committed  in 
ignorance  that  it  was  a  violation  of 
the  statute,  it  did  not  appear  to  have 
been  committed  in  an  ignorance 
which  Wris  involuntary  or  excusable. 

Per  Burton,  J.  A. — Under  the  pre- 
sent enactment  in  R.  S.  O.  1877  ch. 
10,  sec.  151,  it  need  not  be  shewn  that 
the  meeting  in  question  was  assem- 
bled for  [)romoting  tlie  election  of 
the  candidate  furnishing  the  enter- 
tainment, but  the  meeting  referred 
to  is  a  meeting  assembled  for  the 
purpose  of  promoting  the  election  of 
a  representative  of  the  electoral  dis- 
trict. 

Per  Galt,  J. — Refreshment  was 
nob  furnished  to  the  meeting  while 
it  was  assembled,  and  therefore  there 
was  no  olfence  under  R.  S.  O.  1877 
ch.  10,  sec.  151.  The  meeting  was 
to  all  intents  and  purjDOses  at  an  end, 
and  moreover,  even  conceding  the 
corrupt  act,  it  w^as  done  in  ignomnce 
which  was  involuntary  and  excus- 
able. Mushoha  and  Parry  iSound 
(Provincial),  197. 

4.  R.  S.  0.  1S77  ch.  10,  sec.  151 
— "  Meeting  of  electors^ — Local  com- 
mittee 'iiieetlwjs  —  Treating.^  —  On 
different  occasions  a  feAv  members  of 
one  of  the  respondent's  local  com- 
mittees met  together  at  different 
taverns,  to  go  over  voters'  lists  and 
arrange  as  to  doubtful  votes,  and  on 
each  occasion  liquor  was  furnished 
to  the  committee  men  thus  engaged, 
at  the  expense  of  different  p.gents  of 
the  respond(Mit  :  — 

Held,  i^er  Boyd,  C.,  that  such  com- 


mittee meetings  were  not  "  meet- 
ings of  electors,"  within  the  mean- 
ing of  sec.  151  of  the  Act ;  per 
Cameron,  J.,  that  sec.  151  was 
specially  directed  against  the  treat- 
ing of  such  committee  meetings. 
On  appeal : — 

Held,  by  the  Court  of  Appeal, 
Patterson,  J.  A.,  dissenting,  that 
such  meetings  were  within  the  mean- 
ing of  the  section.  East  Middlesex 
(Provincial),  250.  . 

Party  association  for  constituency 
— Committee  m.eetings — Membership 
— Authority — Recognition — Corrupt 
practices.] — See  Agency,  7. 

See  also  Agency,  8 — Pleading, 
3— Treating,  2. 


NOMINATION. 

See  Irregularities  at  Election. 


NOTICE. 

See  Amendment. 


NOTICE  OF  MOTION. 

Discretion  to  dispense  with.] — Se& 
Trial  of  Petition,  3. 


OATHS. 

See  Farmers'  Sons. 


PARTICULARS. 

See  Amendment — Appeal,  2 — 
Pleading,  2,  3. 
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PARTNERSHIP. 

.See  Hiring  Vehicles,  2. 


PENAL  STATUTE. 

See  Aliens. 


PERSONATION. 

See  Saving  Clause,  4. 


PETITION. 

UnautJwrized  alteration  in  ma- 
terial part  of  election  j^etition  after 
filing — Alteration  hy  clerks  of  agent  of 
petitione?'^ i>  solicitor  —  Spoliators  — 
JVot  agents — Ser  vice  in  altered  state — 
Ratification  — Amendment.^ —  After 
an  election  petition  bad  been  filed, 
two  clerks  of  the  Toronto  agents 
of  the  solicitor  for  the  petitioner 
were  allowed  to  compare  it  with  an 
engrossed  copy,  and,  finding  that 
the  two  were  different,  they  altered 
the  filed  petition  so  as  to  correspond 
with  the  co])y,  adding  in  one  place 
the  word  "  treating,"  which  had  the 
effect  of  introducing  a  charge  of  a 
corrupt  practice  not  in  the  original. 
The  copy  served  upon  the  respon- 
dent after  this  alteration  corres- 
ponded with  the  petition  as  altered. 
It  was  not  shewn  and  it  was  denied 
that  the  petitioner  knew  of  the 
alteration: — 

Held^  that  the  addition  of  the 
word  "  treating  "  was  an  alteration 
in  a  material  part ;  but  that  the 
clerks  in  doing  what  they  did  were 
not  the  agents  of  the  petitioner  or 
his  solicitor.  As  the  document  was 
in  the  possession  of  the  Court,  such 
an  alteration,  made  by  persons  who 
were  mere  strangers  or  spoliators, 


had  not  the  eff'ect  of  destroying  it. 
The  service  of  the  petition  in  its 
altered  condition  could  not,  in  the 
absence  of  knowledge  of  the  altera- 
tion, be  treated  as  a  ratification  by 
the  petitioner. 

It  was  ordered  that  the  petition 
should  be  restored  to  its  original 
state,  and  that  the  copy  served  should 
be  amended  to  conform  with  the  pe- 
tition as  it  was  when  filed.  Lin- 
coln and  Niagara  (Dominion),  428. 

See  Amendment — Pleading,  1,  2, 
3 — Service  op  Petition — Trial  of 
Petition,  1,  2,  3. 


PLEADING. 

1.  Allegation  of  corrupt  practices 
—R.  S.  0.  1877  ch.  10,  sees.  152, 
153.~\ — An  allegation  in  the  petition 
"that  the  respondent  was  by  him- 
self, etc.,  guilty  of  corrupt  practices, 
as  defined  by  the  Controverted  Elec- 
tions' Act  of  Ontario,''  sufficiently 
charges  the  commission  of  corrupt 
practices  under  sees.  152  and  153  of 
"The  Election  Act,"  Pv.  S.  O.  1877 
ch.  10.  North  Ontario  (Provin- 
cial), 1. 

2.  Forjii  of  2^etitio7i — Charge  in- 
cluded in  particulars  hut  not  in 
petition — Charge  of  corriqjt  practice 
under  R.  S.  0.  1877  ch.  10,  sec. 
153 — Giving  refreshment  to  voters  on 
loolling-day  —  A fiidavit  accompany- 
ing ^Je^^^^^o?^ — '■'■Treating''^  does  not 
cover  corrupt  practice  under  sec.  153 
— No  power  to  amend  petition^ — 
The  petitioner  in  his  particulars 
charged  the  respondent  with  giving 
or  causing  to  be  given  meat,  drink, 
and  refreshment  to  voters  on  polling- 
day  on  account  of  their  having  voted 
or  being  about  to  vote,  being  a  cor- 
rupt practice  under  K.  S.  O.  1877 
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ch.  10,  sec.  153.  The  petition 
itself,  however,  merely  charged  that 
the  respondent  before,  during,  at, 
and  after  the  said  election,  was  by 
his  agents  and  other  persons  on  his 
behalf  guilty  of  corrupt  practices  as 
defined  by  the  Controverted  Elec- 
tions' Act  of  Ontario,"  R.  S.  O. 
1877  ch.  11,  sec.  2  :— 

Held  (at  the  trial),  that  this  form 
of  petition  was  objectionable,  being 
hardly  reconcilable  with  the  inten- 
tion of  the  legislature  in  requiring 
petitioners  to  file  an  affidavit  with 
the  petition  stating  that  they  have 
reason  to  believe  and  do  believe  the 
statements  contained  in  the  petition 
to  be  true  in  substance  and  in  fact, 
and,  moreover,  the  charge  being 
only  by  reference  to  a  statute,  the 
affidavit  in  such  case  could  only  be 
intelligently  and  honestly  made  by 
one  who  had  informed  himself  of  the 
provisions  of  the  statute  and  applied 
to  them  some  definite  construction, 
and  in  any  event  the  deponent  would 
only  be  swearing  to  his  own  con- 
struction of  the  statute,  without 
stating  what  that  construction 
was  : — 

Held,  further,  that  inasmuch  as 
"  corrupt  practices,"  so  far  as  de- 
fined at  all  by  R.  8.  O.  1877  ch. 
11,  were  declared  to  mean  "  bribery, 
treating,  and  undue  influence,  or  any 
of  such  offences,  as  defined  by  this 
or  any  other  Act  of  the  legislature, 
or  recognized  by  the  common  law  of 
the  Parliament  of  England,"  and 
also  the  violation  of  certain  specific 
sections  of  R.  S.  O.  1877  ch.  10, 
among  which  sec.  153  was  not  in- 
cluded, and,  inasmuch  as  acts  pro- 
hibited by  sec.  153  were  clearly  not 
corrupt  practices  under  the  common 
law  of  Parliament,  nor  is  there  any 
definition  of  "treating"  in  any  of 
the  Acts  of  our  legislature,  and  there- 
fore nothing  to  shew  that  it  covers 


offences  under  sec.  153,  and  there- 
fore, inasmuch  as  there  might  be  ex- 
tended upon  the  face  of  the  petition 
every  offence  covered  by  the  de- 
scription or  definition  of  corrupt 
practices  contained  in  the  Contro- 
verted Elections'  Act  of  Ontario,  and 
yet  there  would  not  be  amongst 
them  any  charge  under  sec.  153; 
therefore,  the  petitioner  could  not 
succeed  in  avoiding  the  election  up- 
on any  charge  under  sec.  153,  as  he 
sought  to  do  here,  unless  allowed  to 
add  it  by  way  of  amendment  to  his 
petition.  On  the  cross-appeal  of  the 
petitioner  on  this  point  no  judgment 
was  given,  the  disposition  of  the 
respondent's  appeal  rendering  it  un- 
necessary to  do  so. 

Held.,  further  at  the  trial,  that 
such  amendment  could  not  be  allow- 
ed, for  R.  S.  O.  1877  ch.  11,  sec.  9, 
sufficiently  shews  that  the  Court  has 
no  jurisdi-^tion  to  allow  such  an 
amendment,  notwithstanding  sec.  2, 
sub-sec.  1,  and  sec.  43,  of  that  Act, 
as  does  also  the  requirement  of  an 
affidavit  under  sec.  11. 

Maude  v.  Lowley,  L.  R.  9  0.  P. 
165,  followed.  Be  Election  for  the 
Electoral  Division  of  the  County  of 
Monck,  H.  E.  C.  154,  32  U.  C.  R. 
147,  distinguished.  West  Simcoe 
(Provincial),  128. 

3.  Allegation  of  treating — Admis- 
sibility of  particulars  and  evidence 
shewing  furnishing  liquor  to  meet- 
ings?\ — Held,  at  the  trial,  per  Boyd, 
C,  and  Cameron,  J.,  that  particu- 
lars and  evidence  shewing  the  fur- 
nishing of  liquor  to  meetings  of 
committees  were  admissible  under 
the  general  allegation  of  the  petition 
that  the  respondent  by  himself  and 
his  agents  had  been  guilty  of  "  treat- 
ing." East  Middlesex  (Provincial), 
250. 
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POLITICAL  ASSOCIATIONS. 

Non-existence  of  political  associa- 
tion in  constitiiencjj  —  Absence  of 
orga)iization  of  party  supporting 
candidate  —  Evidence  of  agency — 
Activity  —  Recojnif.ion — Attendance 
at  committee  meeting — iScruti7ieer.'\ — 
See  Agency,  10. 

Deputy  returning-officers — Recom- 
mendations.^— See  Deputy  Return- 
ing-Officers. 

R.  S.  0.  1877  ch.  10,  sec,  151— 
*'  Meeting  of  electors  " — Treating.  ^^ — 
See  Meetings,  1. 

See  also  Agency,  7. 


QUALIFICATION  OF  VOTERS. 

R.  S.  0.  1877  ch.  10,  sees.  153, 
154 — Hiring  vehicles —  Voters  or  non- 
voters.'] — See  Hiring  Vehicles,  1. 

See  also  Farmers'  Sons — Unor- 
ganized Townships. 


RAILWAY  PASSES. 

See  Travelling  Expenses,  2. 


RATIFICATION. 

See  Petition. 


REFRESHMENTS. 

1.  Giving  refreshment  to  voters  07i 
polUn(j-da.y — Corrupt  act — Election 
void—R.  S.  0.  1877  ch.  10,  sec.  158 
— Saving  clause,  sec.  159 — Absence 
of  knowledge  on  part  of  respondent  — 
Sec.  161.] — It  appeared  in  the  evi- 
dence that  at  the  place  of  polling 
the  respondent's  firm  had  a  house  in 


connection  with  their  millp,  where 
their  workmen  were  boaided,  and 
where  the  respondent  himself  had 
rooms.     A   short  time  before  the 
election.  Mrs.  B.,  who  had  formerly 
been  housekeeper  of  the  said  house, 
had  become  tenant  of  it,  or  was  al- 
lowed to  occupy  it,  and  have  the  use 
of  the  furniture,  and  was  paid  a  cer- 
tain sum  per  week  or  month  for 
each  man  boarding  there,  and  a  sum 
per  day  for  casual  boarders,  and  she 
was  in  this  position  at  the  time  of 
the  election.    On  polling-day,  H.,  a 
nephew  and  partner  of  the  respon- 
dent, who  spent  the  day  at  the  pol  ling- 
place,  told  voters  that  if  they  went 
to  the    said    boarding-house  they 
could  warm  themselves  and  would 
find  dinner  if  they  wished  it,  and 
meat  and  drink  were  accordingly 
caused  to  be  given  to  the  votei  s  at 
the  boarding-house    by    H.,  who 
was  clearly  the  respondent's  agent 
throughout  :  — 

Held  (at  the  trial),  that  the  voters 
having  come  to  the  place  for  the 
purpose  of  voting,  and  that  being 
their  errand  there,  and  the  election 
being  the  occasion  on  which  the 
provision  was  made  and  the  hospi- 
tality extended  to  them,  the  act  in 
question  was  done  on  account  of 
each  man  so  entertained  "  having 
voted  or  being  about  to  vote,"  and 
inasmuch  as  it  was  impossible  to 
say  that  the  result  may  not  have 
been  affected  bv  the  above  offer  of 
hospitality  (R.  "S.  O.  1877  ch.  10, 
sec.  159),  the  election  would  have 
been  void  by  reason  thereof  under 
sec.  158,  had  the  matter  been  pro- 
perly charged  in  the  petition.  (See 
Pleading,  2). 

Held,  however,  that  the  evidence 
did  not  shew  that  the  corrupt  act 
was  committed  with  the  actual 
knowledge  and  consent  of  the  re- 
spondent, and  therefore  he  had  not 
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incurred  the  penal  consequences  of 
E,.  S.  O.  1877  ch.  10,  sec.  161. 
West  Simcoe  (Provincial),  128. 

2.  Giving  drink  to  voters  on  2^oll- 
ing-day  —  No  discrimination  as  to 
politics.^ — S.,  being  an  agent  of  the 
respondent,  on  the  election  day 
brought  some  whiskey  to  a  black- 
smith shop  near  a  poll,  being  a  place 
where  the  neighbours  were  in  the 
habit  of  congregating  to  warm  them- 
selves, etc.,  there  being  no  tavern  or 
public-house  in  the  neighbourhood, 
and  treated  those  who  were  present 
(most  of  them  being  voters)  without 
reference  to  their  voting,  and  with- 
out distinction  as  to  which  side  they 
supported  : — 

Held,  not  a  corrupt  practice.  Len- 
nox (Provincial),  41. 

3.  R.  S.  0.  1877  ch.  10,  sec.  157 
—  Violation  of  during  ^wiling  hours 
hij  agent — Corrupt  'practice?^ — Sec- 
tion 157  of  K  S.  O.  1877  ch.  10 
forbids  the  selling  or  giving  of  liquor 
at  any  time  during  the  polling-day, 
under  a  penalty  of  line  or  imprison- 
ment, and  the  same  Act  provides 
that  any  violation  of  that  section 
during  the  hours  appointed  for  poll- 
ing is  a  corrupt  practice. 

Held  (at  the  trial),  that  a  viola- 
tion of  the  section  during  the  polling 
hours  by  an  agent  of  the  candidate 
must  be  conclusively  presumed  to 
have  been  intended  corruptly  to  in- 
fluence the  election.  Prescott  (Pro- 
vincial), 88. 

4.  Offer  of  refreshment — R.  S.  0. 
1887  ch.  9,  sec.  155 — Valuable  con- 
sideration— Sec.  151,  sub-sec.  (a).] — 
Two  agents  of  the  respondent  went 
for  a  voter,  having  a  flask  of  brandy 
in  their  conveyance.  The  voter, 
having  said  he  was  unwell,  was 
asked  if  he  would  have  a  drink, 


which  the  trial  Judges  held,  meant 
a  drink  from  the  flask,  and  which 
he  declined: — 

Held,  that  this  offer  did  not  fall 
within  the  provisions  of  sec.  155, 
R.  S.  O.  1887  ch.  9,  as  there  was  no 
"giving  or  causing  to  be  given"  :  — 

Held,  also,  that  it  did  not  come 
within  sec.  151,  sub-sec.  (a),  a  drink 
not  being  a  valuable  consideration. 
Hamilton  (Provincial),  499. 

See  Pleading,  2 — Treating,  i 


REJECTED  BALLOT  PAPERS. 

See  Ballot,  2, 


REPORT  OF  TRIAL  JUDGES. 

Sej^arate  reports — Joint  certificate 
—R.  S.  0.  1877  ch.  11,  sec.  65— 
Estoppel.']  —  See  Disqualification 
OF  Candidate,  2. 


RETURNS. 

Return  oj  personal  expenses  by 
candidate.]— See  Saving  Clause,  4. 


SAVING  CLAUSE. 

1.  R.  S.  0. 1877  ch.  10,  sec.  ISO- 
Single  corrupt  act  —  Majority^  — 
Held,  under  all  the  circumstances  of 
the  case,  there  being  only  a  single 
corrupt  act  proved,  that  the  case  was 
a  proper  one  for  the  application  of 
R.  S.  O.  1877  ch.  10,  sec.  159, 
though  the  majority  was  only  twenty; 
and  that  the  election  should  not  be 
avoided.  North  Ontario  (Provin- 
cial), 1. 
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2.  R  S.  0.  1877  cli.  10,  sec.  159 
— Illegal  pract  ices — Irregularities- — 
of  clejmty  returning-ojjicer  at  'poll?^ 
— Where  there  had  been  certain 
irreguhxrities  at  a  polling-place  in  the 
manner  of  marking  the  ballot-papers 
of  illiterate  voters  : — 

Held,  that  the  irregularities  could 
not,  by  themselves,  be  said  to  have 
a,tiected  the  election  ;  but 

Quoere,  whether  in  conjunction 
with  a  corrupt  act  found  to  have 
been  committed  by  an  agent  of  the 
candidate,  they  could  under  R.  S.  0. 
1877  ch.  10  sec.  159,  conjointly,  be 
said  to  have  done  so  : — 

Held,  (at  the  trial)  that  the  irregu- 
larities in  question  were  not  "illegal 
practices  "  as  mentioned  in  that  sec- 
tion, but  were  rather  defaults  than 
acts  or  practices,  and  entirely  uncon- 
nected with  corrupt  practices.  What 
is  referred  to  in  sec.  159  is  systema- 
tic illegality,  whether  amounting  to 
corruption  or  falling  short  of  it,  to 
such  an  extent  that  the  particular 
acts  which  are  proved  may  be  rea- 
sonably considered  merely  to  be 
instances  in  connection  with  the 
general  system  of  corruption  or 
illegality  which  has  been  prevalent 
during  the  contest.  Prescott  (Pro- 
vincial), 88. 

3.  R.  S.  0.  1877  cIl  10,  sec.  159— 
Selling  liquor  on 'polling-day  contrary 
to  R.  S.  0.  1877  ch.  10,  sec.  157— 
Not  of  trijiing nature  or  extent — Elec- 
tion declared  void  under  sec.  158 — 
"  Trijiing  construction  of — Major- 
ity— Scrutiny — Rower  of  saving  elec- 
tion to  he  cautiously  exercised,  especi- 
ally by  appellate  Court.^ — Where 
an  agent  of  the  respondent  sold  or 
gave  drink  at  his  tavern  on  polling- 
day  :— 

Held,  that  this  corrupt  act  was 
not  shewn  to  be  of  such  trifling  na- 
ture and  extent  as  to  come  within 
80 — VOL.  I.  E.G. 


H.  S.  0.  1877  ch.  10,  sec.  159;  and 
the  election  was  declared  void  under 
sec.  158. 

Per  Patterson,  J.  A.,  and  Fergu- 
son. J.,  that  the  object  and  purpose 
of  R.  S.  O.  1877  ch.  10,  sec.  159, 
do  not  require  anything  in  the  shape 
of  an  attempt  to  estimate  the  num- 
ber of  votes  which  can  be  shewn  or 
surmised  to  have  been  affected  by 
the  corrupt  act  in  question,  and  to 
balance  that  against  the  actual  ma- 
jority. Although,  no  doubt,  the 
word  "  trifling  "  must  be  construed 
in  each  case  with  some  reference  to 
the  majority,  particularly  when  con- 
sidering the  extent  of  the  corrupt 
acts,  the  Court  is  not  called  upon  to 
enter  into  a  quasi  scrutiny  for  the 
purposes  of  this  section. 

Per  Spragge,  C.  J.  O.  — -  The 
power  of  saving  an  election  under  R. 
S.  O.  1877  ch.  10,  sec.  159,  should 
be  exercised  very  cautiously,  and  a 
fortiori  by  the  Judges  of  the  appel- 
late Court  where  the  rota  Judges 
have  deemed  the  case  to  be  not  pro- 
per for  the  application  of  the  power 
given  by  this  section  of  the  Act. 
West  Simcoe  (Provincial),  128. 

4.  R.  S.  0.  1877  ch.  10,  sec.  159 
—  Corrupt  practices  —  Bribery  by 
agents — ■  Personation  —  Candidate's 
personal  expenses  —  Return  of  — 
Treating  by  candidate — Absence  of 
chief  agent  from  trial.'\ — D.,  an 
agent  of  the  respondent,  bribed  M., 
a  voter,  by  payment  of  money.  The 
same  D.  gave  one  L.,  after  he  had 
voted,  $1,  which  both  D.  and  L. 
said  was  a  loan  and  not  a  gift : — 

Held,  as  to  the  first  payment,  per 
Boyd,  C,  and  Cameron,  J.,  a  cor- 
rupt practice  ;  as  to  the  latter  pay- 
ment, per  Boyd,  C,  not  a  corrupt 
practice,  the  evidence  not  connecting 
the  payment  with  the  vote  given ; 
per  Cameron,  J.,  that  it  did. 
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H.,  a  voter,  was  paid  $4  by  an 
agent  of  the  respondent  for  one  day's 
work  posting  bills  : — 

Held,  per  Boyd,  C,  not  a  corrupt 
practice  ;  per  Cameron,  J.,  an  un- 
reasonably large  payment  for  the 
work  done,  though  not  sufficient,  if 
it  were  the  only  charge,  to  avoid  the 
election. 

Two  cases  of  personation  were 
established,  but  no  agent  of  the  re- 
spondent was  a  party  to  either  : — 

Held,  per  Boyd,  0.,  that  but  one 
corrupt  practice  was  proved,  and 
that,  in  view  of  the  provisions  of 
sec.  159  of  R.  S.  O.  1877  ch.  10, 
that  one  was  not  sufficient  to  avoid 
the  return. 

Held,  also  per  Boyd,  C,  that  inas- 
much as  the  respondent's  personal 
expenses  had  not  amounted  to  $100, 
and  as,  during  the  canvass,  although 
he  had  treated  friends,  he  had  not 
done  so  to  any  greater  extent  than 
had  [)reviously  been  his  habit,  neither 
his  personal  conduct  during  the  elec- 
tion, nor  the  absence  from  the  trial 
of  one  of  his  chief  agents,  against 
whom  considerable  suspicion  was 
raised  by  the  evidence,  ought  to  pre- 
vent the  Court  from  applying  the 
provisions  of  sec.  159  to  the  circum- 
stances of  this  case. 

Held,  per  Cameron,  J.,  that  though 
nothing  corrupt  or  unusual  was 
proved  as  to  the  respondent's  expen- 
ses or  treating,  he  had  not  })roperly 
returned  his  })ei'sonal  expenses,  and 
this  circumstance,  coupled  with  the 
keepinf^  out  of  the  way  at  the  time 
of  the  trial  of  one  of  his  chief  agents, 
should  prevent  the  respondent  receiv- 
ing the  benefit  of  section  159  of  the 
Act,  and  the  election  should  be 
avoided. 

Oq  appeal : — 

Held,  OsLER,  J.  A.,  dissenting, 
that  upon  the  evidence  the  election 
was  saved  under  the  provisions  of 


section  159.  East  Middlesex  (Pro- 
vincial), 250. 

5.  R.  S.  0.  1877  ch.  10,  sec.  159 
—  Bribery — Corrupt  acts.^ — H.  was 
a  prominent  supporter  and  agent  of 
the   respondent,    secretary   of  the 
reform  association  of    the  ridinsr, 
delegate  to  the  convention  which 
nominated  the  respondent,  and  an  ac- 
tive organizer  and  manager  of  the 
election   contest.    E..,  a  voter,  well 
known  to  H.,  as  what  he  called  a 
"loose  fish,"  and  belonging   to  a 
family  reputed  to  sell  their  votes, 
came  to  H.,  and  asked  for  money 
for  his  vote  ;  not  succeeding,  he  re- 
turned next  day  and  made  a  similar 
request.    Finally  he  asked  for  $5, 
because,  he  said,  he  was  sick  and  hard 
up,  and  wanted  to  pay  his  taxes. 
V\7'hereupon  H.  gave  him  ^5,  but  on 
R.  pledging  his  word  that  it  had 
nothing  to  do  with  his  vote.     R.  told 
T.,  another  voter,  that  if  he  wanted 
$4  or  $5  now  was  his  time,  and  in- 
troduced him  to  H.    T.  asked  if  any 
money  was  going,  and  offlsred  his  own 
vote  for  $10,  and  those  of  his  father 
and  three  brothers  for  $20.  H.  gave 
him  $4,  calling  it  a  loan,  and  on  T.'s 
word  of  honour  that  it  would  not 
influence  him  in  the  election.  H. 
also  hired  the  team  of  a  man  named 
C.  for  the  election  day.    The  elec- 
tion was  vei  y  close,  over  2,700  votes 
being  polled,  and  the  respondent's 
majority  abont  twenty-three  :■ — 

Held,  that  these  were  clearly  cor- 
rupt acts  ;  but  y^er  Boyd,  C,  they 
did  not  avoid  the  election,  as  they 
came  within  the  protection  of  R.  S. 
O.  1877  ch.  10,  sec.  159  ;  and  per 
Cameron,  J.,  that  they  did  avoid 
the  election,  as  they  were  not  within 
the  said  protection. 

Per  Boyd,  C. — The  scope  of  the 
section  was  that  an  election  should 
not  be  set  aside  for  two  or  three 
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illegal  acts  of  a  trifling  nature  or 
extent,  where  the  majority  is  con- 
siderably more  than  the  votes  affec- 
ted, unless  these  illegal  acts  and 
practices  prevailed,  and  were  so  in- 
fluential, extensive,  and  insidious  as 
to  induce  the  probable  and  reason- 
able belief  that  but  for  such  acts 
and  practices  the  result  might  have 
been  different,  while  here,  after 
striking  off  the  corrupt  votes,  the 
respondent  would  still  have  a  ma- 
jority. 

Per  Cameron,  J .  — The  extent  of 
the  influence  of  the  corrupt  acts  is 
not  to  be  measured  or  estimated 
merely  by  the  number  of  corrupt 
votes,  but  in  connection  with  the 
influence  of  the  party  proved  to  be 
guilty  of  its  commission,  and  by  the 
opportunities  he  may  have  had  of 
resorting  to  like  practices  in  other 
cases. 

On  appeal  to  the  Court  of 
Appeal : — 

Held,  affirming  the  flnding  of  Cam- 
eron, J., (Burton,  J.  A.,  dissenting,) 
that  the  corrupt  acts  did  not  cooje 
within  the  protection  of  sec.  159; 
and  therefore  the  election  was  avoi- 
ded.  East  Simcoe  (Provincial),  291. 

6.  B.  S.  0.  1877  ch  10,  sec  159 
— Corrupt  practices — Payment  by 
agent  of  voter^s  travelling  expenses — 
Corrupt  practices  and  illegal  acts  hy 
non-agents — Corrupt  act  in  connec- 
tion with  illegal  practices  —  Trijling 
nature  and  extent  of — "  Result  " 
meaning  of — "  Other  illegal  practices 
at  the  election,^''  meaning  off\ — At 
the  trial  of  the  petition  one  corrupt 
act,  namely,  the  payment  of  the 
travelling  expenses  of  a  voter  M,  by 
F.,  an  agent  of  the  respondent,  was 
proved  ;  it  was  also  found  that  C. 
D.  was  guilty  of  bribery,  in  giving  a 
dollar  to  each  of  two  voters  and 
offering  money  to  another,  but  no 


agency  was  proved,  and  that  L.  B. 
gave  liquor  at  his  tavern  during 
l)olling  hours,  but  he  was  not  pi-oved 
to  be  an  agent.  It  was  contended 
that  these  latter  acts,  and  the  evi- 
dence as  to  the  acts  and  conduct  of 
three  other  parties  in  connection 
with  other  charges,  which  were  not 
proved,  should  all  be  taken  into  con- 
sideration with  the  proved  corrupt 
act,  in  order  to  take  the  case  out  of 
sec.  159  of  the  Election  Act,  R.  S. 
O.  1877  ch  10,  and  prevent  the 
respondent  from  saving  his  seat 
under  the  provisions  of  that  sec- 
tion : — 

Pleld,  that  the  election  was  not 
avoided  : — 

Per  Patterson,  J.  A. -The  "result" 
referred  to  in  sec.  159  is  the  result 
which  touches  the  right  to  the  seat 
which  is  being  contested,  i.e.,  the 
majority  of  legal  and  honest  votes. 
The  petitioner  could  not  insist  on- 
giving  evidence  of  any  corrupt 
practice  which  he  has  not  charged 
— and  for  this  purpose  illegal 
acts  are  corrupt  practices  —  but 
whether  the  evidence  given  upon 
any  charge  is  sufficient  to  establish 
it,  or  falls  short  of  doing  so,  any 
facts  or  any  course  of  conduct  shewn 
by  that  evidence  may  be  properly 
considered  in  connection  with  any 
other  corrupt  or  illegal  practice 
which  has  been  proved,  and  the 
nature  or  probable  extent  of  whicli 
it  may  serve  to  elucidate  ;  but  on 
consideration  of  all  the  facts  in  this 
case,  this  election  should  be  held 
good  and  the  respondent  duly  elected. 

Per  Ferguson,  J. — The  words 
"  other  illegal  practices  at  the  elec- 
tion," at  the  end  of  sec.  159,  must 
be  illegal  practices  the  existence  of 
which  is  ascertained  and  known, 
and  the  w^ay  their  existence  becomes 
known  is  by  the  evidence.  This 
cannot  rest  in  conjecture,  it  must  be 
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proved.  Whenever,  in  giving  evi- 
dence to  prove  a  corrupt  practice 
■charged  as  having  been  committed 
by  an  agent,  it  appears  that  illegal 
practices  took  place,  though  the  evi- 
dence fail  to  prove  the  agency,  these 
illegal  practices  are  comprehended 
in  the  meaning  of  the  words  "other 
illegal  ])ractices  at  the  election,"  and 
must  be  taken  in  connection  with 
the  corrupt  act  of  the  agent.  On 
the  whole  case,  the  corrupt  act 
proved  was  so  trifling  that  the  result 
cannot  have  been  affected  by  it, 
either  alone  or  in  connection  with 
the  other  illegal  ])ractices  at  the  elec- 
tion ;  and  the  election  should  not  be 
avoided.    Welland  (Provincial),  383. 

7.  R.  S.  0. 1877  ch.  10,  sec.  159 

—  Bribery  —  Illegal  practices  — 
Scheme  for  molating  secrecy  of  ballot 

—  Suspicious  circumstances  —  Sec. 
14-6.] — R.  (an  agent)  committed  two 
clearly  proved  acts  of  bribery  ;  F. 
J),  and  W.  D.  (agents)  entered  into 
a  scheme  for  violating  the  secrecy 
of  the  election  by  inducing  voters  to 
exhibit  their  ballots,  after  they  were 
marked,  at  a  window  ;  and  the  evi- 
dence developed  at  least  two  other 
acts  of  bribery,  though  not  by 
agents,  and  some  susjDicious  circum- 
stances ;  but  all  these  were  without 
the  knowledge  or  consent  of  the 
respondent.  The  vote  polled  was 
about  4,500,  out  of  which  there  was 
a  majority  of  hfty-one  for  the  re- 
spondent : — 

Held,  that  the  election  was  void 
because  of  the  corrupt  acts  of  R.  ; 
and  in  view  of  the  conduct  and  de- 
tails of  the  contest,  the  saving  pro- 
visions of  sec.  159  of  the  Election 
Act,  R.  S.  O.  1877  ch.  10,  could 
not  be  a))plied. 

Per  Curiam. — The  scheme  for  vio- 
lating the  secrecy  of  the  ballot  was 
an  illegal  act  under  sec.   146,  and 


had  no  little  significance  when  taken 
in  connection  with  the  proved  acts 
of  bribery.  In  estimating  the  appli- 
cation of  sec.  159  it  was  impossi- 
ble to  leave  out  of  sight  the  illegal 
practices  under  sec.  146. 

The  West  Simcoe  Case,  1  E.G.  153, 
referred  to  and  followed.  East 
Northumberland  (Provincial),  434. 

8.  R.  S.  0. 1887  ch.  9,  sec.  168— 
Corrupt  p7'actices — Illegal  j^'^f^f-ctices 
—  Such  trifling  nature,^^ — Such 
trifling  extent  .•" — Held,  as  to  the 
acts  of  two  paid  agents  in  voting, 
that  had  they  stood  alone,  not  being 
part  of  any  comprehensive  scheme, 
the  Court  would  have  hesitated  be- 
fore deciding  that  they  did  not  fall 
within  section  163,  in  which  case 
the  election  would  not  have  been 
avoided ;  but,  following  the  East 
Simcoe  Case,  1  E.  C.  291,  that  in- 
ducing a  number  of  aliens  to  vote 
was  an  overt  act,  part  of  an  arranged 
system  of  operations,  and  was  such 
a  corrupt  practice  as  could  not  be 
considered  of  "  such  trifling  nature," 
or  "  such  trifling  extent,"  that  the 
result  could  not  be  supposed  to  be 
affected  by  it.  Had  the  corrupt 
practice  indicated  not  been  suffi- 
cient of  itself  to  avoid  the  election, 
the  two  other  corrupt  practices 
proved,  together  with  certain  other 
illegal  practices  committed  by  a 
person  not  an  agent  of  the  respon- 
dent, the  evidence  as  to  which  was 
uncontradicted,  would  have  sufficed. 
Hamilton  (Provincial),  499. 

R.  S.  0.  1877  ch.  10,  sec.  162.]— 
See  Disqualification  of  Candi- 
date, 1,  2,  3. 

R.  S.  0.  1877  ch.  10,  sec.  159.]— 
See  Refreshments,  1. 


DIGEST  OF  CASES. 


625 


SCRUTINEERS. 

Illegal  acts  at  iMing  place — 
Agency.^ — See  Agency,  9. 

Candidate  answerable  for  illegal 
acts  at  polling  2)lace  of  his  scrutineer.^ 
— See  Farmers'  Sons. 

See  also  Agency,  10. 


SCRUTINY. 

See  Farmers'  Sons — Tendered 
Ballot. 

SECRECY  OF  BALLOT. 

Scheme  for  violating  secrecy  of 
ballot.'] — See  Saving  Clause,  7. 

See  also  Ballot,  1,  2 — Irregu- 
larities AT  Election. 


SERVICE  OF  PETITION. 

Order  for  substitutional  service — 
When  to  be  made — Service  on  wife 
of  respondent  at  his  domicile.] — 
There  is  no  power  in  the  Court  or  a 
Judge  under  sec.  10  of  the  Dominion 
Controverted  Elections'  Act,  K..S.  C. 
ch.  9,  to  make  an  order  within  the 
first  live  days  after  an  election  peti- 
tion is  filed  allowing  service  of  such 
petition  in  any  manner  other  than 
that  intended  by  the  final  part  of  the 
section. 

But  where  under  an  order  made 
within  the  five  days  a  petition  was 
directed  to  be  served,  among  other 
modes,  upon  the  wife  of  the  respon- 
dant  at  his  domicile  at  the  village  of 
D.  :- 

Held,  that,  as  service  on  the  re- 
spondent "either  personally  or  at 
his  domicile,^^  was  good  service,  with- 


in the  meaning  of  the  section,  no 
order  was  necessary,  and  the  fact  that 
the  service  in  this  case  was  made 
under  an  order  did  not  make  it  any 
the  less  a  good  service.  Haldimand 
(Dominion),  480. 

See  Petition. 


SOLICITOR'S  CLERKS. 
See  Petition. 


STATUTES. 

R.  S.  C.  ch.  8,  sees.  41,  45,  90,91,  93.]. 
— See  Farmers'  Sons. 

R.  S.  C.  ch.  8,  sees.  84  (a) ,  88.  ]— /S'ee 
Travelling  Expenses,  3. 

R.  S.  C.  ch.  8,  sees.  88,  91.]— ^ee 
Hiring  Vehicles,  2. 

R.  S.  C.  eh.  9,  sec.  10.] — See  Service 
OF  Petition. 

R.  S.  C.  ch.  9,  sees.  32,  33.  ]—/S'ee  Trial 
or  Petition,  1. 

R.  S.  C.  ch.  9,  sec.  33,  sub-sec.  2.]— 
See  Trial  of  Petition,  2. 

R.  S.  C.  ch.  9,  sec.  71.]— /S'ee  Ballot,  2.. 

R.  S.  0.  1877  ch.  10,  sec.  15.]— 

Irregularities  at  Election. 

R.  S.  0.  1877  ch.  10,  sec.  33.]— 

Irregularities  at  Election. 

R.  S.  0.  1877  ch.  10,  sec.  146.]— ^ee 
Saving  Clause,  7. 

R.  S.  0.  1877  ch.  10,  sec.  147.]— ^S'ee 
Irregularities  at  Election. 

R.  S.  0.  1877  ch.  10,  sec.  149  (a).]— 
See  Bribery,  4. 

R.  S.  0.  1877  ch.  10,  sec.  151.]— 
Meetings,  1,  2,  3,  4. 

R,  S.  0.  1877  ch,  10.  sec  152.]— »S'ee 
Pleading,  1. 
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R.  S.  0.  1877  ch.  10,  sec.  153.]— ^^ee 
Hiring  Vehicles,  1 — Pleading,  1,  2 — 
Travelling  Expenses,  1. 

R.  S.  O.  1877  ch.  10,  sec.  154.]— ^ee 
Agency,  5 — Disqualification  of  Candi- 
date, 1,  2  —  Hiring  Vehicles,  1  — 
Travelling  Expenses,  1,  2. 

R.  S.  0.  1877  ch.  10,  sec.  151.]— See 
Agp:ncy,  4— Refreshments,  3— Saving 
Clause,  3. 

R.  S.  0.  1877  ch.  10,  sec.  15S.]—See 

AgKNCY,  4— REFRliSHMliNTS,    1— SaVING 

Clause,  3. 

R.  S.  0.  1877   ch.  10,  sec.  15^.]— See 

Agencv,  4— Costs,  1,  2— Refrksuments, 
1— Saving  Clause,  1,  2,  3,  4,  5,  6,  7. 

R.  S.  0.  1877  ch.  10,  sec.  161.]— .9^6 
Disqualification  of  Candidate,  1,  2, 

3— RhFRESHMENTS,  1. 

R.  S.  0.  1877  ch.  10,  sec.  1Q2.}-See 
Disqualification  of  Candidate,  1,  2,  3. 

R.  S.  0.  1877  ch.  10,  sees.  174,  175.]— 
See  Appeal,  4. 

R.  S.  0.  1877  ch.  10,  sec.  197.]— -See 

iKRltGULARlTIES  AT  EllCTION. 

R.  S.  0.  1877  ch.  11,  sec.  2.]— See 
Pleading,  2. 

R.  S.  O.  1877  ch.  11,  sec.  2,  sub-sec.  6  ; 
sec.  38.]  —»S'ee Disqualification  of  Candi- 
date, 1,  2. 

R.  S.  O.  1877  ch.  11,  sec.  9.1— See 
Pleading,  2. 

R.  S.  0.  1877  ch.  11,  sec.  43.]— See 
Pleading,  2. 

R.  S.  O.  1877  ch.  11,  sees.  63  et  seq.]— 
»S'ee  Appeal,  4. 

R.  S.  0.  1877  ch.  11,  sec.  65.]— ^ee 
Disqualification  of  Candidate,  2. 

47  Vic.  ch.  4,  sec.  48  (0.).]  —  See  Dis- 
qualikication  of  candidate,  1,  2  — 
Irrkgularities  at  Election. 

R.  S.  0.  1887  ch.  9,  sees.  72,  103.]— 
See  Tendered  Ballot. 

R.  S.  0.  1887  ch.  9,  sec.  151  {a).]— See 
Refreshments,  4. 


R.  S.  0.  1887  ch.  9,  sec.  155.]— .S'ee 
Refreshments,  4. 

R.  S.  0.  1887  ch.  9,  sec.  160.]— ^S^ee 
Aliens. 

R.  S.  0.  1887  ch.  9,  sec.  163.]— ^ee 
Saving  Clause,  8. 

52  Vic.  ch.  3,  sees.  5,  17  {0.).]—See 
Voters'  Lists. 


TENDERED  BALLOT. 

Right  of  vote7's  whose  names  are 
omniitted  from  list  to  vote  by  R.  S. 
0. 1881  ch.  9,  sees.  72,  lO's  -  &cru- 
tiny.^  —  Held,  that  voters  whose 
names  were  accidentally  omitted 
from  the  voteis'  list  were  entitled  to 
vote  by  "  teiiderd  ballot,"  and  their 
votes  should  be  counted  on  a  scru- 
tiny. 

Se?nble,  that  the  effect  of  sections 
72  and  103  of  the  "  Ontario  Elections 
Act,"  R.  S.  O.  1887  ch.  9,  is  that 
where  a  person  who  has  a  riglit  to 
vote  is  omitted  from  the  list  he  may 
vote  by  tendered  ballot.  A'ast  Dur- 
ham (Provincial),  489. 


TIME. 

7^.  S.  C.  ch.  9,  sees.  32,  33,  con- 
struction of — Thiie  for  trial  of  peti- 
ti  n — Extending  time.^ — iSee  Tkial 
OF  Petition,  1. 


TRAVELLING  EXPENSES. 

1.  R.  S.  0.  1877  ch.  10,  sees. 
153,  15 If. — Driving  and  entertaining 
voter — Hiring  vehicles.] — S.,  an  agent 
of  the  respondent,  with  his  own  con- 
veyance brought  a  voter  from  N.  to 
his  own  house,  where  he  remained 
as  a  guest  until  after  the  polling 
day 
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Held,  not  within  either  sec.  153 
or  154  of  K  S.  O.  1877  ch.  10. 
North  Ontario  (Provincial),  L. 

2.  R.  S.  0.  1877  ch.  10,  sec.  154- 
—  Railway  passes  —  Corrupt  prac- 
tices.]— The  obtaining  by  an  agent 
of  a  candidate  from  the  president  of 
B.  railway  company  six  passes,  for 
which  nothing  had  been  or  was  ever 
intended  to  be  paid,  three  of  which 
were  used  in  bi  inging  as  many  voters 
to  the  poll  is  not  a  corrupt  practice 
within  the  meaning  of  R..  S.  0. 
1877  ch.  10.  sec.  154. 

The  mischievous  effects  that  might 
arise  from  such  a  ])ractice  on  the 
part  of  railway  companies  remarked 
upon.  ISowth  Victoria  (Provincial), 
182. 

3.  Corrupt  practice — Inducing  to 
vote  by  loan  or  gift  of  money — Ea- 
ahllny  to  vote  —  Payment  of  travelling 
expenses  —  R.  S.  C.  ch.  8,  sec.  84,  sub- 
sec,  (a)— lb.,  sec.  m~Where  the 
agent  of  a  candidate  asked  a  voter 
if  he  intended  to  vote,  and  the  vo- 
ter said  he  di<l  not  think  so,  as  he 
could  not  spare  the  money  to  go,  but 
that  if  he  went  he  would  not  vote 
for  the  opposing  candidate,  and  the 
agent  thereupon  lent  him  the  cost  of 
a  i-eturn  ticket ;  and  the  evidence 
shewed  that  the  transaction  was  a 
bon(2  Jj.i/e  loan  and  not  a  gift,  and 
was  not  made  with  the  intention  of 
injluertcing  the  vote  in  favour  of  the 
])rin(:ipal,  and  that  the  money  was 
j'epaid  shortly  after  the  election  with- 
out any  demand  made  therefor: — 

Held,  that  tlifc  above  did  not  con- 
stitute a  coi-rupt  practice  under  P. 
8.  (J.  ch.  8,  sec.  84,  sub-sec.  [a),  or 
sec.  88. 

The  voter  had  the  will  to  go  and 
vote,  and  to  vote  for  the  agent's  [<i  in- 
cipal,  but  he  had  not  the  means  to 
enable  him  to  do  so,  and  these  were 


furnished  to  him  by  the  agent,  but 
as  a  bond  fide  loan,  not  as  a  gift. 
Thus  he  was  not  induced  but  merely 
enabled  to  vote  by  a  temporary  loan, 
and  no  breach  of  the  law  contained 
in  the  above  sections  was  committed. 
East  Elgin  (Dominion),  475. 

4.  Promise  of  money  for  expenses 
to  induce  voter  to  go  away  and  thus 
refrain  from  voting  —  Subsequent 
payment  by  brother  of  promisor — 
Absence  of  voter  on  p)olling  day  — 
Corrupt  practice.] — An  election  pe- 
tition charged  that  H.,  an  agent  of 
the  candidate  whose  election  was  at- 
tacked, corruptly  offered  and  paid 
|5  to  induce  a  voter  to  refrain  from 
voting.  The  evident^e  shewed  that 
H.  was  in  the  habit  of  assisting  this 
particular  voter,  and  that  being 
told  by  the  voter  that  he  contem- 
plated going  away  from  home  on  a 
visit  a  few  days  before  the  election, 
and  being  away  on  election  day,  H. 
promised  him  |5  towards  paying  his 
expenses.  Shortly  after  the  voter 
went  to  the  house  of  H.  to  borrow  a 
coat  for  his  journey,  and  H.'s  brother 
gave  him  $5.  He  went  away  and 
was  absent  on  election  day  : — 

Held,  that  the  offer  and  payment 
of  the  $5  formed  one  transation  and 
constituted  a  corrupt  practice  under 
the  Election  Act.  Haldimand  (Do- 
minion), 572. 

See  Disqualification  op  Candi- 
date, 1,  2 — Saving  Clause,  6. 


TREATING. 

1.  Treating  voter  before  he  votes.] 
— On  the  morning  of  the  polling- 
day,  S.  met  McN.  in  a  hotel,  and 
asked  him  to  vote  for  the  respon- 
dent, to  which  he  agreed;  he  then 
took  him  to  his  (S.'s)  house,  and 


628 


DIGEST  OF  CASES. 


afterwards  to  a  tavern  where  he 
treated  him,  and  then  to  the  poll 
where  he  voted  : — 

Held,  a  corrupt  act.  North  On- 
tario (Provincial),  1. 

2,  Candidate  treating  on  same 
evening  as  meeting  held — Habit  of 
treating?^ — The  respondent,  during 
his  canvass  and  on  the  same  evening 
that  a  public  meeting  was  held  for 
the  purpose  of  promoting  the  elec- 
tion, treated  a  number  of  persons, 
many  of  whom  were  voters,  collected 
in  a  barroom.  It  was  shewn  that 
it  was  not  the  respondent's  general 
habit  to  treat,  that  all  present 
were  invited  to  drink,  and  that  he 
had  not  treated  more  than  twice  or 
perhaps  three  times  during  the  can- 
vass : — 

Held,  not  a  corrupt  practice,  and 
that  in  view  of  the  ordinary  custom 
of  treating  in  the  country,  it  might 
be  regarded  more  as  an  expression 
of  good  feeling  to  those  who  were 
supporting  him.  North  Ontario 
(Provincial),  1. 

3.  Motive  for  treating.'] — An  agent 
of  the  respondent  treated  a  voter  by 
giving  hira  a  glass  of  whiskey.  Ac- 
cording to  the  voter's  account,  it 
was  nothing  more  than  an  act  of 
good  fellowship  ;  while,  according 
to  the  agent's  account,  the  voter  was 
not  feeling  well,  and  the  whiskey 
was  given  in  consequence  : — 

Held,  not  a  corrupt  act  so  as  to 
avoid  the  election.  West  Northum- 
berland (Dominion),  32. 

(Reversed  in  Supreme  Court  of  Canada.) 

See  Meetings,  1,  2,  3,  4 — Plead- 
ing, 2,  3 — Refreshments,  1,  2,  3, 
4 — Saving  Clause,  4. 


TRIAL  JUDGES. 

See  Appeal,  1,  2,  3 — Ballot,  2 — 
Disagreement  of  Trial  Judges — 
Disqualification  of  Candidate,, 
1,  2. 


TRIAL  OF  PETITION. 

1.  ^''Dominion  Controverted  Elec- 
tions' Act,''  R.  S.  C.  ch.  9,  sees.  32, 
33,  construction  of — Time  for  trial 
of  petition — Extending  time.] — The- 
petition  was  presented  on  the  6  th 
May,  1887,  duriug  a  session  of  Par- 
liament which  ended  on  23rd  June, 
and  issue  was  joined  on  3rd  June  ; 
no  application  was  made  or  steps 
taken  after  that  until  the  6  th  De- 
cember, 1887,  when  the  petitioner 
applied  to  have  a  time  and  place  ap- 
pointed for  trial  and  to  have  the 
time  for  the  commencement  of  the^ 
trial  enlarged. 

The  first  part  of  sec.  32  of  the 
Controverted  Elections'  Act,  P.  S. 
C.  ch.  9,  is  as  follows : 

"  The  trial  of  each  election  peti- 
tion shall  be  commenced  within  six 
months  from  the  time  when  such 
petition  has  been  presented  and  shall 
be  proceeded  with  from  day  to  day 
until  such  trial  is  over;  but  if  at 
any  time  it  appears  to  the  Court  or 
Judge  that  the  respondent's  presence 
at  the  trial  is  necessary,  such  trial 
shall  not  be  commenced  during  any 
session  of  Parliament ;  and  in  the 
computation  of  any  time  or  delay 
allowed  for  any  step  or  proceeding 
in  respect  of  any  such  trial,  or  for 
the  commencement  thereof  as  afore- 
said, the  time  occupied  by  such  ses- 
sion of  Parliament  shall  not  be  in- 
cluded :"— 

Held,  Patterson,  J.  A.,  dissent- 
ing, that  the  exception  in  the  last 
clause  is  confined  to  a  case  in  which 
the  Court  is  satisfied  that  the  re- 
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•spondent's  presence  is  necessary ; 
^'  such  trial "  refers  to  a  trial  at 
which  the  respondent's  presence  has 
been  declared  to  be  necessary  :  and 
no  such  declaration  having  been 
made  in  this  case,  the  time  of  the 
session  of  Parliament  was  not  to  be 
excluded  from  the  six  months  with- 
in which  the  trial  was  to  be  com- 
menced. 

It  was  not  incumbent  upon  the 
respondent  to  move  to  dismiss  the 
petition  for  default. 

The  Court  could  not  nunc  "pro 
tunc  declare  that  the  respondent's 
presence  at  the  trial  was  necessary. 

Per  Ctiriam,  that  the  time  for  the 
commencement  of  the  trial  may  be 
enlai'ged  under  section  33,  notwith- 
standing the  expiration  of  the  six 
months  ;  but  it  had  not  been  estab- 
lished in  this  case  that  the  require- 
ments of  justice  rendered  such  en- 
largement necessary  ;  and  the  Court 
refused  to  appoint  a  time  and  place 
for  trial  or  to  enlarge  the  time. 
Algoma  (Dominion),  448. 

2.  R.  S.  C.  ch.  9,  sec.  33,  sub-sec. 
2 — Trial  during  sittings  of  Divi- 
sional Court.'\ — iSemble,  that  R.  S.  0. 
ch.  9,  sec.  33,  sub-sec.  2,  does  not 
prevent  a  Judge  proceeding  with  the 
trial  of  an  election  petition  pending 
the  sitting  of  the  Divisional  Court 
of  which  he  is  a  member.  West 
Middlesex  (Dominion),  465. 

3.  Order  fixing  time  for  trial — 
.Jurisdiction  to  make — Court  or  Judge 
— Notice  of  motion — Discretion  to 
dispense  with.] — Held,  that  an  order 
fixing  the  time  for  the  trial  of  the 
petition  might  be  made  by  the  three 
Judges  of  a  Divisional  Court,  sitting 
together,  or  by  any  one  of  them  sit- 
ting alone,  and  that  it  was  in  their 
discretion  to  dispense  with  notice  of 
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the  application  under  the  circum- 
stances in  this  case. 

Semble,  a  Judge  making  such  an 
order  need  not  necessarily  be  sitting 
formally  in  single  Court.  Haldimand 
(Dominion),  480. 


UNORGANIZED  TOWNSHIPS. 

Voting  in  unorganized  townships 
— Place  of  voting — Qualification  of 
voters  —  Householders.']  —  Held,  by 
Patterson,  J.  A.,  and  Ferguson, 
J.,  that,  (1)  a  person,  the  owner 
of  real  estate  of  the  value  of 
$200  or  upwards,  anywhere  within 
the  electoral  district,  has  the  right 
to  vote  at  any  polling  place  in  the 
unorganized  township  in  the  elec- 
toral district  where  he  may  happen 
to  be  on  polling  day  ;  (2)  that  where 
the  real  estate  on  which  such  person 
relies  as  his  qualification  to  vote  is 
situate  in  one  of  the  unorganized 
to w-n ships  his  right  is  to  vote  in  any 
of  the  unorganized  townships  with- 
out being  restricted  to  the  township 
where  his  property  may  be  situate  ; 
(3)  that  to  entitle  a  person  to  vote 
in  the  unorganized  townsliips  on  the 
qualification  of  householder,  he  must 
be  a  householder — th;it  is  to  say, 
have  his  qualification  as  such— with- 
in the  limits  of  the  unorganized 
township.  Mui^koka  and  Parry 
Sound  (Provincial),  197. 


VALUABLE  CONSIDERATION. 

See  Refreshments,  4. 


VEHICLES. 

See  Hiring  Vehicles. 
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VOLUNTEER. 

See  Agency,  1,  3. 


VOTERS. 

See  Aliens — Ballot,  1  —  Un- 
organized Townships. 


VOTERS'  LISTS. 

Irregularities  in  certified  copy  of 
list — Right  of  omitted  voters  to  vote — 
''Ontario  Voters'  Lists  Act,  1889,'' 
sees.  5  and  17.'] — Anyone  of  the  three 
voters'  lists  regularly  prepared,  and 
certified  to  by  the  County  Court 
J udge  under  the  Voters'  Lists  Act, 
"  is  the  proper  list  to  be  used,"  and 
in  case  of  irregularity  in,  loss  or 
destruction  of,  or  other  accident  to, 
the  other  or  others,  may  be  resorted 
to  for  the  purpose  of  the  election. 

Where  all  the  requisite  prelimi- 
naries in  the  preparation  of  voters' 
lists  under  the  Act  had  been  duly 
observed,  but  in  one  of  the  printed 
copies  delivered  to  the  County  Judge, 
and  certified  to  by  him,  two  pages 


containing  voters'  names  were  acci- 
dentally omitted,  and  this  defec- 
tive copy  was  sent  by  the  Judge  to- 
the  clerk  of  the  peace,  who  from 
such  copy  certified  to  the  returning- 
ofiicer  similarly  defective  lists,  which 
were  used  at  the  election  : — 

Held,  that  the  voters  whose  names 
were  so  omitted  were  not  disfran- 
chised. East  Durham  (Provincial), 
489. 


WORDS. 

''  Event."]— See  Costs,  1,  2,  4,  5. 

''Illegal  practices.''] — See  Saving 
Clause,  2. 

"  Meeting  of  elector s.^']  — •  See 
Meetings,  1,  2,  3,  4. 

"  Other  illegal  'practices  at  tJie 
election."] — See  Saving  Clause,  G. 

"Result."] — See  Saving  Clause,  6. 

"  Treating."] — See  Pleading,  2. 

"  Trifling  nature  —  trifling  ex- 
tent"]— iS'ee  Saving  Clause,  3,5,6,  8. 
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